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Criminal Appeal-Murder-Manslaughter-Appeal against conviction- 291(b) of the Penal Code-
Joint Enterprise- Judge’s Direction to Jury

On 25 January 2018, the appellants (Burrows and Edwards) together with four other females
were travelling in a car driven by Burrows. Sometime after 5:00pm, Breanna Mackey and her
sister Nafatera Brown were walking on Key West Street when Burrows suddenly stopped her
car close to Breanna and several of the car’s occupants got out and violently attacked Brianna.
During the attack Brianna was stabbed several times in the back and arm. Her attackers returned
to the car and the appellant Burrows drove off. Breanna Mackey died on the scene from her
injuries. On 17 October 2019 a trial took place before Justice Grant- Thompson where the
appellants, Burrows and Edwards, were tried, being concerned together, and with others, for the
murder of Breanna Mackey. On 11 February 2020, the appellants were convicted of the murder.
On 22 June 2021, the appellants were both were sentenced to 28 years. However taking into
consideration time spent on remand Burrows was sentenced to 26 years and 3 months in prison
and Edwards sentenced to 25 years and 2 months. The appellants Burrows and Edwards have
appealed their convictions and sentences. On 10 March 2022, after hearing arguments, the Court
reserved its decision.

Held: The appeal by Burrows against the conviction of murder is allowed and there is
substituted a conviction of manslaughter, The sentence of 28 years is quashed and a sentence of
15 years from the date of conviction is imposed. The appeal by Edwards against conviction and
sentence is dismissed.

In the case of Burrows the judge’s direction did not state that if the jury was not satisfied that
Burrows knew Williams had the knife and intended to stab Breanna (they could find that the
agreement to which Burrows was a party to was only to injure Breanna and not to kill Breanna),
then Burrows would not be guilty of murder. This was clearly the defence of Burrows and she
was entitled to have that specific defence put to the jury for consideration.

I accept that the trial judge put to them a manslaughter verdict as an alternative to murder if they
were satisfied that Burrows only intended to injure and not to kill Breanna. However, in my
judgment the directions of the judge did not in the clearest terms put to the jury that it was a
critical factor in determining whether Burrows had an intent to kill, Burrows knowledge that
Williams had a knife at the time of the incident. It is for this reason that I am satisfied that the
verdict of murder with respect to Burrows is unsafe. As the evidence is clear that Burrows knew
that they had an intention to injure or harm Breanna, I would substitute a conviction for
manslaughter in place of the conviction for murder.



3

In the case of Edwards, it was her defence that she did not leave the vehicle and did not know
that Williams had a knife or intended to stab Breanna. However, the evidence of Brown was that
Edwards did leave the car and had a bottle in her hand.The evidence of McKenzie was that the
girls threw the bottles at Breanna after Williams had stabbed her. On this evidence, a jury was
entitled to find that Edwards participated in the attack on Breanna and knew that Williams had a
knife and continued to attack Breanna after she was stabbed thus sharing the common intention
of Williams to kill Breanna. In the circumstances, I cannot find that the verdict of murder is
unsafe. I would dismiss her appeal against conviction.

Von Starck v Regina [2004] 4 LRC 232 considered
Johnson v R SCCr App No 100 of 2012 considered
R v Fyves [2017] EWCA Crim 619 considered
Anthony Evans v Attorney-General SCCrApp. No. 181 of 2010 considered
Kervin Neeley v R No. 266 of 2016 considered
Attorney General v Larry Raymond Jones et al SCCr App Nos 12, 18 & 19 of 2007 considered

______________________________________________________________________________

J U D G M E N T
______________________________________________________________________________

Judgment delivered by The Hon. Sir Michael Barnett, P:

1. This is an appeal by these two appellants, Zaria Burrows (“Burrows”) and Dervinique
Edwards (“Edwards”) against their convictions for murder.

2. They were both charged with murder contrary to section 291(b) of the Penal Code. The
particulars were that they on Thursday, 25th January, 2018 at New Providence, being
concerned together along with others murdered Breanna Mackey (“Breanna”).

The Facts

3. On the 25th January, 2018 the appellants Burrows and Edwards were driving in a car along
with four other persons. Burrows was the driver of the car Edwards was a passenger sitting
in the back seat. The other passengers were Thea Williams (“Williams”), Matia Sylverian,
Yolika Severance and Dwanya Lawes.

4. Whilst driving Williams saw Breanna walking on the road. Burrows drove her car quickly to
catch up with Breanna and stopped it in a manner which prevented Breanna from getting
away. A number of the occupants came out of the car and began attacking Breanna some
threw stones and a bottle at her. Thea Williams took out a knife which was in her bag and
stabbed Breanna a number of times.

5. The sequence of these events will assume importance later in this judgment.
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6. They left the scene in the vehicle which Burrows was still driving. An ambulance was called
but Breanna was pronounced dead at the scene.

7. The incident was observed by two persons Godnal McKenzie and Nafetera Brown, who was
sister of Breanna. They both gave evidence at the trial.

8. Neither Burrows nor Edwards gave evidence at the trial. In their separate out of court
statements to the police each said that they remained in the car and did not participate in the
attack on Breanna. In their individual statements both said that neither of them left the car.
However in response to the question as to where she was during the altercation, Burrows
said: “I parked the car, then I jumped out to stop the fight, I didn’t reach close to the
fight, that’s when my mind tell me to get back in the car”. Each of them said that did not
know Williams had a knife in her bag or that she intended to kill Breanna. They denied that
they ever agreed to kill Breanna.

9. Whether Edwards remained in the car is disputed by prosecution witnesses.

10. Brown identified Edwards as being one of the persons who left the car. She said that
Edwards had a bottle in her hand.

11. McKenzie said that only four persons came out of the car. He said the driver Burrows
remained in the car but he did not see anybody else in the car and did not see anybody in the
back seat of the car. The evidence however is that there were six persons in the car. If he
only saw four persons come out of the car that would mean that two persons remained in the
car.

However, as I said earlier, Burrows in her statement to the police admitted that she came out
of the car for a brief moment.

12. At the end of the prosecution’s case, the state of the evidence was that Burrows drove the car
quickly after Breanna was spotted walking to catch up with her, she remained in the car
whilst Williams and others exited the car. Those persons who exited the car were attacking
Breanna with rocks and bottles, Williams took out a knife from her bag and stabbed Breanna
whilst she was on the ground. Edwards was identified by one witness as a person who exited
the car and that she had a bottle. Edwards’ statement to the police was that she never exited
the car and that she and Burrows remained in the car. Burrows statement to the police also
said that she and Edwards remained in the car.

13. After incident the police arrested Edwards and Williams in a hotel room that same day.
Burrows was arrested at her home.

14. The prosecution also led evidence that a few weeks before the incident, Williams, Burrows
and Edwards went to the home of Breanna to ask her about monies owed to Williams in
respect of a phone. A confrontation took place. Burrows, Edwards and Williams went to the
car and procured knives and screwdrivers from the car and went back to the house to attack
Breanna. One of Breanna’s sisters, Latisha Woodside, told them to leave and they returned
to the car and left.
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15. After a trial, the jury convicted both Burrows and Edwards of murder.

16. Both have appealed and have challenged their convictions.

17. I will deal with the cases separately.

Zaria Burrows

18. The two grounds of Burrows appeal can be dealt with together. They were (i) that the
evidence and all the circumstances of the case do not support the conviction and (ii)the
conviction is unsafe and unsatisfactory.

19. I set out in full the submissions of Burrows on the first ground:

1. The Jury’s finding of guilt of the Appellant for the
murder of Brianna Mackey is unsustainable on based on
the evidence led by the Prosecution and in the
circumstances of applying the law pertinent to joint
enterprise, “being concerned together, and with others”
for the offence of murder.

2. There is no evidence from which a reasonable
inference can be drawn that the Appellant prior to the
stabbing of Brianna had any knowledge that any of the
females in the car had a weapon in their possession. The
knife used was produced after Thea left the car and
attacked Brianna. [Evidence of Godnal McKenzie who
said she took the knife out of her bag and began to
‘jook’ Brianna]

3. There is no evidence at the close of the case of the
prosecution as a matter of law from which any
reasonable or proper inference can be drawn of the
Appellant being a party to the joint enterprise to kill
Brianna or cause her death.

4. It is submitted that in the application of the pertinent
law relative to the offence of “being concerned together,
and with others,” the Judge ought to have stopped the
case at the close of the prosecution’s case.

- The Judge had the opportunity to consider the
evidence in the case at the close of the Prosecution’s case
when the no-case to answer submission was made on
behalf of Dervinique Edwards.

- The Appellant did not make a no case to answer
submission even though she later elected to remain silent
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and not to call witnesse(s) in her Defence and her
counsel indicated as such [/p462 (15-210]

- The Appellant’s counsel, during the stage of the case
where the Judge was engaged in eliciting from counsels
points of law arising from the evidence in the case for
her summing up, indicated/opined that he was «
rethinking his position of not doing a no case submission
after reading Jogee last night.”[p662 (9-20)]

- Clearly this constituted a prejudice to the Appellant,
and the case having gone to the Jury on the evidence led
and applying the law as directed found the Appellant
guilty.

5. The undisputed factual evidence adduced by the
prosecution is that Brianna died as a result of stab
wounds inflicted by Thea Williams (“Thea’).
[Pathologist - Dr. Sand.]

6. There is no evidence that the Appellant killed Brianna
or inflicted any of the wounds or any physical violence
on Brianna to cause her death.

- The Appellant did not participate in the physical
attack with the common intention ‘being concerned
together with Dervinique Edwards, and others’ to kill
Brianna.

- She did not participate, assist or encourage Thea and
the others in the violence administered to Brianna.

- On the evidence adduced, her involvement in the case
was that she was the driver of the car, she drove the car
speedily behind Brianna as she ran, (the car did not hit
Brianna), she stopped and parked the car in a manner
that cut Brianna off while pursued by the other females,
and she stayed in the car away from the fray while
Brianna was attacked. After the stabbing was done Thea
and the others returned to the car and she drove them
away from the scene.

7. Considering the evidence pertaining to the
circumstance of the killing of Brianna and linking this to
the requisite conduct and mental elements of the
Appellant, it was unreasonable for the jury to find that
the Appellant was engaged in a common design or
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purpose to Kill Brianna or cause her death in the
manner that it happened.

8. The Appellant and the other females who were all
friends were driving around in the car driven by the
Appellant.

9. There is no evidence that they were looking for
Brianna on that particular day

10. In all the circumstances of the case therefore, the
evidence led and the lack of knowledge of the Appellant
required as a matter of law for a finding of being
engaged in a joint enterprise, the conviction for murder
ought to be quashed.

Alternative verdict and offences for Manslaughter and
Abetment to commit Murder.

1. No verdict was reached on the alternative offences of
Manslaughter and Abetment to commit Murder which
were left to the jury.

2. The evidence and all the circumstances of the case do
not provide a proper basis for ‘a finding of guilt on the
alternative offences, and for the reasons advanced the
Court ought not to substitute a conviction for the
alternative offences.

20. I pause to note that at the trial, counsel for Burrows did not suggest that there was no case to
go to the jury.

21. In a criminal trial, it is a matter for the jury after hearing the evidence and receiving proper
instructions from the judge as to the law, to determine the guilt of a person accused of a
crime.

22. The prosecution’s case was that there was an animus between Breanna and Williams as a
result of monies owed to Williams over a phone. They went to confront her weeks before the
incident and attempted to attack Breanna with knives and screwdriver which were in a car.
The prosecution’s evidence of this arises from the testimony of Latisha Woodside.

23. The evidence of the appellant’s presence at the stabbing death is not disputed. She was the
driver of the vehicle that the persons who attacked Breanna were riding. The issue is
whether the evidence led was such that a jury could properly find that the appellants were in
a joint enterprise to kill Breanna who was undoubtedly stabbed by Williams. The
discrepancies in the evidence as to whether Burrows and Edwards were in the car at all times
was clearly pointed out to the jury both by defence counsel and the trial judge in her
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directions. It was up to the jury to determine whether they accepted the sworn evidence of
the prosecution witnesses.

24. However it was imperative that the judge in her direction to the jury clearly put forward the
defence that an accused person relies upon. Burrows defence was that she did not agree in
any plan to kill Breanna, had no reason to kill Breanna. More specifically, that she did not
know Williams had a knife and or that she intended to kill Breanna. Burrows position was
that she did not participate in any plan to kill Breanna.

25. The judge’s direction was in the following terms:

“When a criminal offence is committed by two or more
persons, each of them can play a different part. But, if
they are in it together, as part of a joint plan or
agreement to commit it, then they will both be guilty.

The essence is that each defendant would have had to
have shared the common intention to commit the
particular offence and took some part in that offence
however great or however small to an achieve the
objective. Your approach to the case should therefore be,
in looking at the case of each defendant you have to be
satisfied so that you feel sure of the intention that I just
referred to. Mere presence at the scene of the crime is
not enough to prove guilt. But if you find that a
particular defendant was on the scene and intended, and
did by her presence encourage the others in the
commission of this offence of murder then she would be
guilty.

The prosecutor must prove participation by each of
these defendants with a common purpose. And while
participation with a common purpose implies an
agreement to act together, no formality is required. This
agreement can arise on the spur of the moment; no
words need to be uttered. It could be made with a nod. It
could be made with a wink or a knowing look. An
agreement can be inferred by the behaviour of the
parties.

So the Crown is alleging here that two or more persons
embarked on a joint enterprise, and that each of these
defendants would be criminally liable for the acts done
in pursuance of that joint enterprise.
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Mr. Foreman and ladies and gentlemen of the jury,
generally, under our criminal law, it only makes the
person responsible or liable for their own actions. So
this doctrine of joint enterprise, if you accept it, allows a
person to be found guilty for another person's crime.

It is a serious matter. So simply associating with
somebody bad, who is committing crime, or being in the
wrong place at the wrong time, or accidentally being
present when a crime is being committed, is not
sufficient to prove a charge based on joint enterprise.
The prosecution will have to prove to you that each of
these defendants, Zaria Burrows and Dervinique
Edwards, intentionally assisted or encouraged the
person in this case, Thea, to commit the act.

So let us consider the evidence that the prosecution seeks
to rely upon in relation to these defendants.

Thea Williams, if you accept it, based on the evidence
that was led in this case, appears to have been the
principal; appears to have been the person with the
knife; and appears to have been the person who was
doing the stabbing.

So were these two defendants involved in that action?

You would have to find that they are what we refer to in
law as secondary parties. And you have to make your
decision based on the evidence that the prosecution led.”
[Emphasis added]

26. And then:

“Crown is suggesting to you that there was a plan, and
that this plan could be shown from the fact that they
came to the house looking for Breanna and asking about
this cellphone, and when they saw Breanna on Key West
Street, that they immediately acted. And they are asking
you to consider that as evidence of the fact that these
persons were together in a joint enterprise and a
common design to kill Breanna Mackey.

In relation to murder, for Zaria to be held responsible,
remember she is not the stabber. She is not the principal
party, if you accept that Thea Williams is the person
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who committed the stabbing. She was, if you so find, a
secondary party.

And you remember that Zaria in this trial remained
completely silent. However, you will have her Record of
Interview to consider and take with you into the jury
room. And according to that, if you accept it, it says that
she was the driver on the day in question.

And so you have to look at the actions that are referred
to in that Record of Interview, of acceptance of being the
driver, if you accept it, and the evidence of Nafatera
Brown, if you accept her, evidence; and that of Godnal
McKenzie on the day in question, for you to consider
whether these persons were acting in concert with the
principal and the other girls.

So, was the car that Zaria was driving, did that facilitate
cutting Bree off on the day in question? Did the parking
of the car at the scene facilitate trapping Breanna to
allow for the attack? Did the car staying on the scene
facilitate the provision of a get-away vehicle? Did Zaria,
on the evidence, admit to seeing the knife when Thea got
back in the car? Do you accept that in the Record of
Interview?

Based on Nafatera's description of where these events
are alleged to have happened by the garbage can--that
she pointed out to you when we went to the scene at the
locus en quo, that she said was almost immediately next
to the car--can you reasonably infer that Zaria could see
what was going on?

Did Zaria Burrows indicate a lack of involvement with
these girls and what they were doing? Either by her
word or by her action did she, for instance, call out
"stop"? Did she seek to call the police? Did she leave the
scene? Did she withdraw from the actions of the
principal, Thea, by leaving her at the scene--if you
accept that she was the driver and she was in a car that
could have been driven away? Did Thea get back into
the car; and when Thea sought to get back into the car,
did Zaria ever put her out of the car and tell her to get
out either by her actions or her words? Did Zaria go to
the police at that stage? Did she go back to the scene to
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assist Breanna or to call an ambulance? Did she join in
with the others? Did she have any specific intention to
kill Breanna Mackey?

These are the factors that the Crown relies on. They are
asking you to look at the actions of Zaria Burrows
before, during and after the event. They are asking you
to consider her actions before, if you accept the sister's
evidence that she went to the home, Latisha Woodside,
that she went to the home where Breanna lived and she
was apart of the group that went there. They're asking
you to find that she was present on the day in question
and that she drove the vehicle. And they are also asking
you to find that there is no evidence in this case of
withdrawal, of her leaving the scene during the time that
the incident is alleged to have been going on, or leaving
afterwards, or withdrawing at the time when Thea
would have come back in to the vehicle with the knife in
her hand.

And they are asking you to look at all of these things to
find that there was evidence of a joint responsibility and
a joint design. That her presence was more than
accidental, and that she was more than simply
associating and keeping bad company. And that it was
more than her being in the wrong place at the wrong
time and that she, by her actions, intentionally assisted
and encouraged the principle, Thea Williams, in the
commission of this offence.”

…

“So when you are looking at the evidence here you must
look to see whether you accept that Zaria Burrows was
at the scene. You must look to see whether she knew that
Thea Williams had a knife, and that she knew that Thea
Williams was using the knife in the way that the Crown
says that she was.

…….

So those are the kind of things that you have to look for
in terms of there being a common design. Were there
persons acting together? What were the actions at the
scene? Was there any attempt to withdraw from this
incident after it is alleged to have occurred?
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The example I gave you was one in a bank which has
stonewalls or only have glass that you can see through.
But in this case, you have to go back and consider the
evidence and consider that it didn't happen in a bank. It
happened at an open scene. And so you have to consider
whether the individual in the car, whether it is
reasonable to infer that they can see what was going on;
and what were the actions.

Now, as I have said to you, Zaria's position is that she is
innocent of these charges. And the law presumes her to
be innocent of the charges unless you find her guilty.
And for that to happen the Crown has to prove their
case to you so that you feel sure.

She remains silent in this case. And so, even the Record
of Interview was not something that expressly accepted,
but it went unchallenged by her attorney. And it was a
part of the evidence by the prosecution. So, if you accept
it, what Mr. Francis was saying to you conversely was
that Zaria was merely present and that Thea was off on
a frolic of her own. And that she only would have driven
these people there and then driven them away. She was
not a part of any decision to kill anyone.

And so, if you believe that there was no specific intention
to kill, that would bring us to manslaughter, if you
accept it. And the third charge, which would be, if you
do not find murder or manslaughter, you are to consider
in relation to Zaria Burrows, would be abetment to
commit murder.” [Emphasis added]

27. The trial judge also left to the jury a possible verdict of abetment. She said:

“Now, in relation to abetment to commit murder, you would
look to see whether the actions gave rise to a reasonable
inference that Zaria would have lent herself to a criminal
enterprise, if you found that there was a criminal enterprise to
abet the murder of Breanna Mackey, on the 25th of January,
2018.

Did she, in your view, facilitate Thea and the others by driving
the vehicle in pursuit of Breanna Mackey. And afterwards did
she, knowing it was evident that Thea had committed a murder,



13

take a deliberate decision to assist Thea and the others to leave
the scene on Key West Street , thereby assisting them in evading
arrest and punishment. It's a matter for you. Mere presence on
the scene, as I've indicated to you, is insufficient.

So you would have to accept the evidence of Nafatera Brown
and Godnal McKenzie. You will have to--after you have also
considered any inconsistencies in their evidence which I have
pointed out to you, you have to consider in relation to Nafatera
Brown whether she may have had a reason to lie because her
sister was dead and, as Ms. Albury said,she failed to help her
and she's trying to fit this crime on someone else.

Was Zaria's role in the way that the Crown alleges? You have to
look at, as I've told you, what transpired before, what
transpired at the time and her actions afterwards, without
speculating. You have to draw reasonable inferences. Has the
Crown satisfied you so that you feel sure that you could draw a
reasonable inference that Zaria was involved in a common
design to kill Breanna. Was she involved in a common design,
then, if you're answer to that is no, she is involved in a common
design to unlawfully harm Breanna, which resulted in her death,
but with no intentions to kill, if you find that there was no
intention to kill then it would be manslaughter. Or if your
answer is no that,was she involved in a common design where
she lent herself t o an enterprise and it's reasonable for you to
infer that she was abetting the murder. The abetment as I've
indicated to you is lending herself to the enterprise would be
driving to the scene, remaining at the scene, providing the
getaway car to leave the scene.Remember, and I remind you
again, according to Zaria Burrows, in relation to the cross-
examination-when I say" according to Zaria Burrows". Zaria
remains completely silent but based on the cross-examination in
this trial from her attorney and the questions from the witnesses,
the indications were that she was merely present at the scene.
And if she was merely present, and you find she was merely
present with nothing more, she would not be guilty of murder.
She would not be guilty of manslaughter. She would not be
guilty of abetment to commit murder”

28. In her direction the judge said:

“So when you are looking at the evidence here you must
look to see whether you accept that Zaria Burrows was
at the scene. You must look to see whether she knew that
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Thea Williams had a knife, and that she knew that Thea
Williams was using the knife in the way that the Crown
says that she was.

29. The judge did not go on to say that if the jury was not satisfied that Burrows knew Williams
had the knife and intended to stab Breanna, they could find that the agreement to which
Burrows was a party to was only to injure Breanna and not to kill Breanna, Burrows would
not be guilty of murder.

30. It must be recalled that the evidence of McKenzie was that Williams had the knife in her bag.
There was no evidence that Williams left the car with the knife in her hand. It was not in the
open for all to see. He only saw the knife when Williams took it out of her bag.

31. This was clearly the defence of Burrows and she was entitled to have that specific defence
put to the jury for consideration.

32. In Von Starck v Regina [2004] 4 LRC 232, at 237, Lord Clyde speaks to the function and
responsibility of a judge in a criminal trial. He said:

“The judge is required to put to the jury for their
consideration, in a fair and balanced manner, the respective
contentions which have been presented. But his responsibility
does not end there. It is his responsibility not only to see that
the trial is conducted with all due regard to the principle of
fairness, but to place before the jury all the possible
conclusions which may be open to them on the evidence which
has been presented in the trial, whether or not they have all
been canvassed by either of the parties in their submissions. It
is the duty of the judge to secure that the overall interests of
justice are served in the resolution of the matter and that the
jury is enabled to reach a sound conclusion on the facts in light
of a complete understanding of the law applicable to them. If
the evidence is wholly incredible, or so tenuous or uncertain
that no reasonable jury could reasonably accept it, then of
course the judge is entitled to put it aside.”

33. The authorities are clear that in secondary liability based on joint enterprise where the
accused is not the person who did the killing, knowledge of the weapon is a critical factor in
determining whether the secondary party had a common intention to kill.

34. In Johnson v R SCCr App No 100 of 2012 this Court said:

It is clear from the judgment in Farquhason that their
Lordships decided that the common law principles relative to
the liability of secondary parties involved with one or more
persons in a joint enterprise to commit a crime, applied in The
Bahamas. In essence, those principles were that knowledge that
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one’s associates had a weapon and foresight that the common
plan entailed the use of whatever force was necessary to
achieve the object of that plan, and if fatal results ensued from
the use of such force in executing that plan, that was evidence
from which it may be inferred that the appellant intended
those results in common with the shooter.[Emphasis added]

35. More recently, in the case of R v Fyves [2017] EWCA Crim 619, the English Court of
Appeal discussed the importance of knowledge of the weapon in a case where one of the
components of the defence to a charge of murder was that the appellant did not know that
the other participants had a gun. Sir Brian Leveson P writing the judgement of the court said:

16. Thus at the beginning of his directions he described
the principle of joint enterprise in these terms:

"Where two or more people embark on a joint
enterprise, each is liable for the acts done in
pursuance of that joint enterprise. That includes
liability for unusual consequences, if they arise
from the execution of the agreed joint enterprise.
However, if a participant goes beyond what has
been expressly or tacitly agreed as part of the
common enterprise, the other participants are not
liable for the consequences of the unauthorised act.
It is for the jury to decide, as a matter of fact,
whether what was done was part of the joint
enterprise or was, or may have been, an
unauthorised act and therefore outside the scope of
the joint enterprise.

There is the definition and, of course, what is said
in this case by the prosecution is that these two,
together with Walters, were participants in a joint
enterprise, that joint enterprise being to steal from
the victim and they contemplated in their plan or
within their plan that, if necessary, he would be
subjected to force by shooting, if it was
necessary..."

The learned judge went on to elaborate:

"A secondary party is guilty of murder if he
participates in a joint enterprise, realising that, in
the course of it, the principal might do an act with
intent to kill or cause grievous bodily harm to
another and he does kill that intent. So pausing
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there, the prosecution say each of these defendants
knew what the joint enterprise was; namely, to
steal from the victim, and they realised that, in the
course of carrying out that joint enter-prise, one or
other of the principals ‑‑ those who had the guns ‑‑
might do an act with intent to kill or cause
grievous bodily harm to another. In fact, what
happened was that they did just that. They
killed."

He went on:

"The prosecution must make you sure the
defendant whose case you are considering intended
to encourage and wilfully did encourage the attack
which was made on the victim. The mere fact that
a person is present at the scene of a crime, even
though his presence is not accidental, does not in
itself necessarily amount to encouragement. Mere
presence does not necessarily amount to
encouragement but the fact, if it is established, that
a person was voluntarily and purposely present,
witnessing the commission of a crime and offered
no opposition, though he might reasonably be
expected to prevent it and have the power to do so,
or at least express his consent, might, in some
circumstances, afford cogent evidence upon which
a jury would be justified in finding that he wilfully
encouraged the crime. The essential question is
whether the defendant whose case you are
considering intended to encourage and wilfully did
encourage the attack made on the victim with a
gun or guns.

In this case, the prosecution say that these two
defendants, together with Walters, planned to steal
the drugs from the victim and went prepared with
loaded guns to shoot him if he resisted the theft,
and that is why three of them went: two in one car,
one in another."

17. Having commenced their deliberations, the jury
asked a question concerned with the guns, inviting the
judge to "remind us of the definition of the secondary as
relevant in this case, that is with special reference to the
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guns". Effectively, the judge repeated what he had said
before. He said:

"I must first explain the difference between a
principal and a secondary party to a joint
enterprise. A principal party is the party who
actually does the criminal act, for example, fires
the gun which kills the victim. A secondary party
is the one who willingly participated in the
enterprise, even if only by encouragement. In the
case that A, the principal shoots B, the victim, the
secondary party, C, goes along intending ‑‑ and I
underline that ‑‑ intending to help if help is needed,
knowing what A intends to do, that is, to kill or
cause serious bodily harm.

As he does not do the act of firing the gun, he is a
secondary party to the killing, but because he went
along intending to participate, if need be, in the
shooting, he is as guilty as the person who fired the
shot."

18. The learned judge then repeated his direction
relating to going beyond express or tacit agreement and
said:

"A secondary party is guilty of murder if he
participates in a joint enterprise realising in the
course of it the principal might do an act with
intent to kill or cause grievous bodily harm to
another and he does kill, with that intent. But if
the principal goes beyond what was agreed in
doing the act that kills, that is to say, he does an act
which is not foreseen as a possibility by the others,
only he is guilty of murder, if he had the necessary
intent, while the secondary party or parties are not
guilty of murder."

The judge then added this:

"In a joint enterprise to steal drugs in which it is
contemplated by the principals that the loaded
revolvers they carry might be used in the course of
the enterprise, and which are actually used, the
secondary party, to be a participant in that joint
enterprise, must know that the principals had a
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gun or guns and that might be used to achieve the
theft, and joined in the enterprise by agreeing that
role.

The role in the enterprise might be by way of
encouragement, or might be by way of agreeing to
lend help in the enterprise, if help was needed, for
example by way of aiding the escape. It is
necessary however for him to realise that a gun or
guns were carried by the principals, or one of them,
and that the gun or guns might be used to shoot."

Following the submissions of counsel, he added to
the last sentence that it was clear to the jury that it
was necessary for the person whose case they were
considering to realise that a gun or guns were
carried by the principals or one of them and that a
gun or guns might be used to shoot “a person
intending to kill or to cause grievous bodily harm".

19. These then are the governing directions. How
should the court now proceed? It is well understood
that the effect of R v Jogee is require the jury to be
directed that parasitic accessory liability depends on
proof of intention to commit the crime. As Lord Hughes
and Lord Toulson said at paragraph 98:

"What matters is whether D2 encouraged or
assisted the crime, whether it be murder or some
other offence. He need not encourage or assist a
particular way of committing it, although he may
sometimes do so. In particular, his intention to
assist in a crime of violence is not determined only
by whether he knows what kind of weapon D1 has
in his possession... If that crime is murder, then
the question is whether he intended to assist the
intentional infliction of grievous bodily harm at
least... Knowledge or ignorance that weapons
generally, or a particular weapon, is carried by D1
will be evidence going to what the intention of D2
was, and may be irresistible evidence one way or
the other, but it is evidence and no more."
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20. In R v Johnson [2016] EWCA Crim 1613, that
observation is the subject of elaboration in these terms
at paragraph 5:

"Thus, by focussing on intention (or conditional
intention, that is to say, in circumstances in which
D2 expressly or tacitly agreed to a plan to commit
crime A which included a common purpose or
common intent, if it came to it, to commit crime B),
the knowledge of a weapon (being a critical
ingredient of parasitic accessory liability under
Chan Wing‑Siu v The Queen and R v Powell, R v
English) remains highly material in relation to the
inference of intention. After Jogee, however, even
if the facts of any individual case raise concern as
to the safety of a conviction for murder, a
conviction for manslaughter does not depend on
knowledge of the weapon." [Emphasis added]

36. The judgments in Johnson and Fyves illustrate the importance of knowledge of the weapon
in determining an intent to kill.

37. I accept that the trial judge put to them a manslaughter verdict as an alternative to murder if
they were satisfied that Burrows only intended to injure and not to kill Breanna. However, in
my judgment the directions of the judge did not in the clearest terms put to the jury that it
was a critical factor in determining whether Burrows had an intent to kill, Burrows
knowledge that Williams had a knife at the time of the incident.

38. It is for this reason that I am satisfied that the verdict of murder with respect to Burrows is
unsafe. As the evidence is clear that Burrows knew that they had an intention to injure or
harm Breanna, I would substitute a conviction for manslaughter in place of the conviction
for murder.

Dervinique Edwards

39. There are different issues with respect to the verdict of murder against Edwards.

40. In her direction to the jury the judge said:

In relation to Dervinique Edwards, the Crown is alleging that
she went with a group girls, including the principal Thea
Williams, to Breanna's house a week before, based on the
Crown's evidence; that she drove in the car with them on the
day in question. And that when Thea got out that Dervinique
also got out, according to the evidence of Nafatera Brown. And
that when Thea returned to the car with the knife, and that
Thea had been stabbing, that Dervinique was also a part of
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that, and causing harm to the deceased, namely Breanna
Mackey.

The Crown asserts that Dervinique Edwards was a part of that
group. That she was a part of the common design that caused
Breanna's, and that she admitted that that she was aware at
some point, based on the Record of Interview, that Thea had a
knife at the scene. They are asking you to accept Nafatera's
evidence of Dervinique's actions before -- Latisha's evidence
before; Nafatera's evidence at the time. And they are asking
you to find that based on Dervinique Edward's evidence that
she also indicated a refusal to withdraw from the scene, and
that she shared the same intention as the principal, Thea
Williams, to kill Breanna Mackey. And that she showed that
from her actions.

This secondary party guilt which they are presenting, would
spring from the fact that she would have had to have
considered that Thea would have committed this crime and
that she intentionally lent her assistance to the crime being
committed.

So they are saying she went to the scene with Thea. Thea had a
knife. And that when they left the car they intended to cause
this unlawful harm to Breanna Mackey. That Thea's role as the
principle and she did the stabbing. That Dervinique Edwards
was also causing harm to Breanna Mackey, and then that they
all went back into the car together and that Zaria Burrows
drove away.

They are saying to you, in relation to the Record of Interview,
that it is a mixed statement. And they're asking you to accept a
portion of the statement. It's just like when I told you about a
witness evidence, where you can accept one portion and reject
one portion. And so they're asking you to accept the portion
where she accept being on the scene on the day in question.
And where she also accepts being aware of the fact that at some
point she knew that Thea Williams is alleged to have had a
knife. And they are asking you to find that on that bases, she
was involved in the murder of Breanna Mackey, and she had
the intention, along with Thea Williams to kill her.

Manslaughter would be the unlawful killing without an intent
to kill, but only to cause grievous harm. So, if you believe that
based on the evidence here that Dervinique Edwards did come
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out of the car, did cause unlawful harm to Breanna Mackey,
and that she did not have the specific intention to kill then that
would be a finding of manslaughter and not murder.

So the difference is: For murder, you have to have the intention
to kill. For manslaughter, did the act meet specific intention
required to kill. Because nobody wrote it down, you have to
look at the action to assist you in deciding what you believe
occurred on the day in question

So, in relation to Dervinique Edwards, the two considerations
from the Crown's point of view would be that of murder, that
of manslaughter.

In relation to the entirety of this case, you are to consider
whether or not, in your view, Dervinique was merely present.
Remember she has nothing to prove, and there's no burden
upon her to prove anything. So you are looking at the facts of
the case. And if you find in these facts that she was merely
present, you did not accept Nafatera Brown's evidence that she
came out of the car, and you believe that she sat in the car and
she tried to remonstrate with Zaria to leave the scene once she
saw Thea with the knife, then you would find her, if she was
merely present, not guilty of these charges. And so, it is a
matter for you. The Crown is also seeking to rely on the
manner in which Dervinique Edwards was arrested. And she is
asking you also to rely upon that to find that this was a
common design. That there was a joint enterprise; and that
Dervinique, even afterwards, did not withdraw from that joint
enterprise when, in fact, when she was arrested she was
arrested huddled with girls in a bathtub, remembering that
Zaria Burrows was not one of those girl who was huddled in
the bathtub. I will deal with that when I come to the evidence
of the arresting officer.

So going back to this charge of murder, now, the Crown has
the burden of proving each and every element of the ingredient
of this offence beyond a reasonable doubt. So if, at the end of
the day, the prosecution has not satisfied you to this particular
standard, then you would acquit each of these defendants.

41. The defence of Edwards was that she did not leave the vehicle and did not know that
Williams had a knife or intended to stab Breanna. In her submission Counsel said:

“3. The Appellant’s case was that she did not murder the
deceased, was not aware of any plan, nor participated in the
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killing. Further, that on the day of the offence, she went riding
with the 5 other young ladies, Thea spotted the deceased,
decided to come out of the vehicle, but the Appellant and her co-
accused only remained in the vehicle. Moreover, that it was not
until Thea began to stab the deceased that he saw the knife in
Thea’s hand.

4. Accepted facts by the prosecution were that 6 persons was in
the vehicle, Thea was the person who stabbed the deceased and
the deceased died at the hospital as a result of those stab wounds.
The Appellant’s case from the beginning was that she and her
co-accused the driver never left the vehicle.”

42. However, the evidence of Brown was that Edwards did leave the car and had a bottle in her
hand. She said:

Q. Now in relation to -- you said a group of girls came out of
the car. Were you able to recognize any of the girls?

A. Yes.

Q. And can you tell us who you saw as one of those girls?

A. I saw Dervinique.

And later

Q. And you're familiar with Thea, Zaria, Dervinique. That's

the names you called.

A. Yes, sir.

Q. Now you said that you saw someone with a knife.

A. Yes, sir.

Q. And who was the person you saw with the knife?

A. Thea had the knife.

Q. Did you ever see Dervinique with a knife (indicating)?

A. She had bottle or something. Not with a knife.

Q. She had a bottle.

A. Everybody was armed with something.

Q. Everyone was armed with something.

A. Yes.

Q. Zaria had a knife?
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A. I didn't see a knife. The only person I notice with a knife

was Thea.

43. The evidence of McKenzie was that the girls threw the bottles at Breanna after Williams had
stabbed her. He said:

A. When I was playing ball, then I was heading, going back
home.

Q. And how were you heading home?

A. I jump on my bicycle and I start driving down the street.
My friend Kara called me back. When I looked back and then
I hear the car and then I see it was chasing after my friend
Brea. Then the car stop and it almost hit me. It turn in my
friend open yard and stop. And then it stop and they jump out.
And then they gone -- But Brea slip. She run back up. Try and
run again but then she slip again. Thea come with the knife,
jook her in her shoulder, her back and her boongie. Then they
friends pick up rock and bottle, start hitting, her hitting her,
hitting her. Then Thea gone right back in the car and say,
"You all, let's go", but they didn't want listen. She say, "You
all, let's go" again. They jump in the car and they drove off.

And later

Q. After Bree fell again the second time, did you see her get up
at any time after that?

A. No, ma'am.

Q. Can you tell us what happened. What did you observe?

A. That's when she never get up again. That's where they start
jooking her an hitting her with bottle and thing.

Q. When they?

A. That's when they start jooking her and hitting her with
bottle.

44. On this evidence, a jury was entitled to find that Edwards participated in the attack on
Breanna and knew that Williams had a knife and continued to attack Breanna after she was
stabbed thus sharing the common intention of Williams to kill Breanna.

45. In the circumstances, I cannot find that the verdict of murder is unsafe. I would dismiss her
appeal against conviction.
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Sentences

Burrows

46. Burrows was sentenced to 28 years for murder.

47. In this case what happened was a tragedy. A young lady aged 19 lost her life for no reason at
all. No sentence this court can impose can bring her back or provide solace to her family
particularly her child who would never know her mother.

48. But Burrows is also a young person. She was 20 at the time of the incident and there is no
reason to believe that she is a continued threat to society. She has no antecedents and
Burrows also has a child. The probation report was favourable to her and the judge imposed
a sentence which was less than the range for murder recommended in Larry Raymond
Jones SCCr App Nos 12, 18 & 19 of 2007 .

49. In this case one of the participants pleaded guilty to manslaughter and having regard to a
plea the judge impose a sentence of 12 years imprisonment. Burrows did not accept a similar
plea deal and require the Crown to prove its case and put the family of Breanna to the
trauma of a trial.

50. In my judgment Burrows is not entitled to the benefit of sentence similar to that of her co
accused who plead guilty to manslaughter.

51. The Crown in their submissions on sentencing suggested that the appropriate sentence for
Burrows for a conviction of manslaughter was 12 to 15 years. Counsel for the appellant
Burrows has proposed that the sentence for an alternative conviction of manslaughter should
be time served plus probation.

52. I cannot accept the submissions on the part of the appellant that a sentence of time served
plus probation is the appropriate sentence on a conviction of manslaughter.

53. In Anthony Evans v Attorney-General SCCrApp. No. 181 of 2010 I said:

“14. The parity principle in sentencing requires that a
sentence must be similar to sentences imposed on similar
offenders for similar offences in similar circumstances.

15. The principle was succinctly stated recently by the
Chief Justice of Singapore in Chung Han Rui v Public
Prosecutor [2016] SGHC 25 where he said:

“The principle of parity in sentencing between co-
offenders urges that sentences meted out to co-
offenders who are party to a common criminal
enterprise should not be unduly disparate from
each other. To put it simply, those of similar
culpability should receive similar sentences, while
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those of greater culpability should generally be
more severely punished”

54. There can be no justification for Burrows to receive a sentence less than the sentence given
to the co accused who made a guilty plea to the charge of manslaughter.

55. In Kervin Neeley v R No. 266 of 2016, the appellant was convicted of abetment to murder.
In that case it was alleged that the appellant and his co-accused, Peter Lockhart chased the
deceased and Ken Johnson down Blue Hill Road South where Lockhart exited the vehicle
being driven by the appellant and gave further chase to the deceased behind a building
where he stabbed the deceased in the back which resulted in his death. The evidence led
revealed that when Lockhart exited the vehicle the appellant also left the vehicle and went to
the area in which Lockhart and the Deceased went and that the appellant and Lockhart left
that area together and took off in the appellant’s vehicle. His conviction for abetment was
upheld and he was sentenced to 18 years imprisonment.

56. There was no appeal against that sentence, but it illustrates that substantial prison time is
appropriate for this kind of behavior which resulted in the death of a person.

57. I am satisfied that the submission of the Crown are more consistent with the interest of
justice. I would impose a sentence of 15 years for the substituted conviction of manslaughter.

Edwards

58. Edwards also appeals her 28 years sentence for murder on the ground that the sentence was
too excessive and severe based on the circumstances of the case and the Learned Judge took
into consideration matters she ought not to have.

59. Counsel argues:

79. The learned Judge in her sentencing of the Appellant
indicted that she considered the Appellants to incapable of
rehabilitation and unremorseful. We submit that there was not
anything in the probation report or history of the Appellants to
consider them incapable of rehabilitation. They were of young
age, had no antecedents. Further the learned Judge indicated
at page 882 line that the appellant had an exhibited violent
behavior, she was never charged or convicted of any violent
offence. There was nothing in her probation report that
showed that she was a danger to the public. Moreover her role,
the fact that she was not alleged to be the principal offender
and did not stab the deceased.

60. In my judgment there is simply no basis for interfering with the sentence of 28 years. It is at
the lowest end of the range outlined by this court in Larry Raymond Jones. Whilst having
regard to her age and lack of antecedents, it was possible for a judge to have imposed a
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lesser sentence, it is clear that the judge accepted that the jury found that Edwards had fully
participated in the offence and killed a young girl for no reason.

61. The appeal by Edwards against sentence is dismissed.

Conclusion

62. The appeal by Burrows against the conviction of murder is allowed and there is substituted a
conviction of manslaughter, The sentence of 28 years is quashed and a sentence of 15 years
from the date of conviction is imposed.

63. The appeal by Edwards against conviction and sentence is dismissed.
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