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Criminal Appeal – Appeal against Conviction - Article 20 The Constitution of The 

Commonwealth of The Bahamas - Section 12 The Extradition Act - Sections 9 & 12 Proceeds 

of Crime Act - Section 14 The Court of Appeal Act - Jurisdiction of the Magistrate - Delay 

in Sentencing  

In 2001, the appellant was charged with conspiracy to import 16 kilos of cocaine and conspiracy 

to possess the drugs contrary to the Dangerous Drugs Act. On the 21 May, 2003, he was convicted 

of one count of conspiring to import cocaine and one count of conspiring to possess the same with 

intent to supply. The prosecutor then made an application under section 9 of the Proceeds of Crime 

Act. In November 2007 the Magistrate made a decision on that application and sentenced the 

appellant pursuant to the conviction under the Dangerous Drugs Act. The appellant appealed the 

conviction and sentence to this court on the grounds inter alia, that the Magistrate breached his 

rights under Article 20 of the Constitution when she continued to preside over the appellant's trial 

despite an order of a Supreme Court Justice directing that the matter be heard by another magistrate 
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and that she failed to allow a fair trial within a reasonable time by “not passing sentence upon 

him in this matter until 11th November, 2007 (4½ years after being convicted).” 

Held: appeal dismissed; conviction affirmed. 

per Barnett, P: As to the ground relating to the magistrates conduct (which was considered in action 

number 566 of 2002), once the appeal against the order of Lyons J was allowed and this Court 

directed that the trial in the magistrate court be completed by Magistrate Bethell “with due 

expedition” there was no basis for any challenge to the magistrate’s ability and indeed obligation 

to complete the matter. The Court of Appeal was aware that the magistrate had filed an affidavit 

in action 566 of 2002 and of the direction of Justice Lyons. The Court directed the magistrate to 

complete the matter. The appellant did not seek to appeal this Court’s decision to the Privy Council.  

The magistrate could not in those circumstances recuse herself on the basis alleged by the appellant 

after the Court of Appeal had directed her to complete the matter. 

Moreover the appellant faced another obstacle. Under section 14 of the Court of Appeal Act, an 

appellant cannot rely upon jurisdiction as a ground of appeal unless he raised the jurisdictiona l 

objection before the magistrate herself. There is nothing before this panel to indicate that after the 

ruling of this Court in September, 2002 did the appellant raise any objection to the jurisdiction of 

the magistrate to complete this matter.  

Relative to the ground of delay, the combined effect of sections 9 and 12 (Proceeds of Crimes Act) 

obliges a magistrate to delay sentencing pursuant to a conviction until the determination of the 

section 9 application. The language of section 9 is clear: “a person shall, in addition to any penalty 

prescribed by any law for that offence, be liable at the time of sentencing in respect of that 

conviction to have a confiscation order made against him relating to the proceeds of drug 

trafficking”. Before a confiscation order can be made, the procedure under section 12 must be 

complied with by the prosecution, defendant and the court. There is an inherent delay between 

conviction and sentencing under this procedure.  

The magistrate’s announcement that the sentence was to take effect from May, 2003 was not within 

her power, but her intent was clear.  She was taking the time spent in custody into account in 

determining the sentence. It would have been more accurate to impose a sentence of one or two 

months having taken into account the time on remand. However, there was no miscarriage of 

justice to the appellant in the manner in which the magistrate imposed the sentence.  

per Isaacs, JA: The order of Lyons, J was set aside by this Court, differently constituted, in appeal 

No. 33 of 2002. It was the order of the Court that the Magistrate continue to hear the appellant's 

case; and, as observed by the President, that order was not appealed to the Privy Council. In the 

circumstances, the Magistrate was constrained to hear the case. 

As it relates to the extradition, the appellant failed to demonstrate that his surrender was prohibited 

under the Extradition Act. As a consequence, it was entirely competent for the Minister to order 
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him to be extradited to the requesting State and to sign a warrant of surrender for that purpose. 

Section 12of the Extradition Act did not invest any right in the appellant nor did it create a 

legitimate expectation of any sort. All that section 12 does, is to invest a discretion in the Minister 

to make or not make the order authorising a fugitive's surrender. It is entirely within the purview 

of the Minister, the timing of the making of the order, provided there is no prohibition to the 

fugitive being extradited. 

Relative to the confiscation application and the delay, a section 9 application requires the readiness 

of the statement at the time the court convicts the person in the same manner that a police report 

giving the person's antecedents is given at the time of sentencing. The magistrate would then, 

pursuant to section 12(2) of POCA, fix a time for the person's response. However, applications 

under sections 9 and 10 are not intended to delay the imposition of a sentence for an offence for 

which the person has been convicted. They are certainly not meant to induce a delay in excess of 

four years, regardless of the reasons for such delay. It must be remembered that these are summary 

offences and, as such, are supposed to be heard quickly. 

Unlike the Supreme Court, magistrates lack the statutory authority to backdate a sentence so that 

the sentence could take effect before the date of conviction. Section 186(2) of the Criminal 

Procedure Code ("the CPC") provides that authority to a justice of the Supreme Court. 

The sentences imposed by the Magistrate could not commence on a date prior to 12 November 

2007. I am unable to perceive any injustice inuring to the appellant in the circumstances if the 

sentences were not quashed. He had been convicted of serious drug offences and was deserving of 

the court's condign punishment. The terms of imprisonment imposed by the Magistrate were not 

unduly harsh or severe. In the premises, this would have been an appropriate case for the 

application of the proviso to section 15(2) of the Court of Appeal Act because no miscarriage of 

justice has actually occurred. 

Barker v Wingo 407 U.S. 514 (1972) considered 
Stevenson Kelvin Hanna and others v The Attorney General SCCrApp Nos. 430 and 560 of 1989 
mentioned 
Darmalingum v The State of Mauritiaus [2000] 5 LRC 522 considered 

Boolell v R [2007] 2 LRC 483 considered 
The Attorney General v Larry Raymond Jones SCCrApp. Nos. 12, 18 and 19 of 2007 considered 
Prakash Boolell v The State [2006] UKPC 46 distinguished 
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______________________________________________________________________________ 

 

J U D G M E N T 
______________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an appeal against a conviction and sentence. 

2. The conviction took place in 2003 and the sentence took place in 2007. It is a long outstanding 

matter. 

3. The appellant, Dwight Major, was charged in 2001 with two counts under the Dangerous 

Drugs Act. They were conspiracy to import 16 kilos of cocaine and conspiracy to possess 

those drugs. The offences were to be tried in the Magistrates Court before Magistrate Carolita 

Bethell (as she then was). 

4. After the commencement of the trial, the appellant on the 18th March, 2002 commenced an 

action in the Supreme Court seeking a stay of the prosecution of the matter alleging certain 

breaches of his rights under Articles 17 and 20 of the Constitution. The appellant made 

allegations of impropriety against Magistrate Bethell, which she denied. 

5. That constitutional motion was heard before Lyons J on the 22nd April, 2002.  The appellant 

was represented by attorneys Thomas Evans and Raymond Rolle. The Attorney General was 

the Respondent to that action and was represented by Garvin Gaskin, now the Director of 

Public Prosecutions. 

6. On the 8th May, 2002, Lyons J gave a written decision. He said: 

“The application is without merit. It is dismissed. The previous 

order staying prosecution of docket no 181 is dissolved. The 

prosecution of docket 181 has to be started again. Pursuant to s 

47(1) of the Criminal Procedure Code, the court directs that it 

should be tried by another magistrate”. 

7. On the 21st May, 2002 the Attorney General appealed that decision to this Court. The Notice 

of Appeal was in the following terms: 

“TAKE NOTICE that The Attorney General, the Appellant 

herein, appeals to The Court of Appeal, pursuant to the 

provisions of section 17(3) of The Court of Appeal Act, against 

the decision of the Honourable  Justice John Lyons- handed 

down on Wednesday, 8th of May, A.D., 2002, on the hearing of 

a Notice of Motion seeking constitutional relief, including a 
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declaration that a fair trial could not be had - in dismissing the 

constitutional application yet deciding to transfer the case, 

Commissioner of Police versus Dwight Major No. 181 of 2001, 

from Magistrate’s Court No. 8 (before Stipendiary and Circuit 

Magistrate Carolita Bethel) to another Magistrate’s Court, on 

the following grounds:- 

(1) The Learned Judge in dismissing the constitutional 

application, ought to have dismissed the entirety of the action, 

as no relief under section 47 of the Criminal Procedure Code 

Act was sought. 

(2) That the Learned Judge erred in law in his decision to 

transfer the said case to another Magistrate’s Court on the basis 

that the Learned Magistrate should not have responded in 

Affidavit form to allegations made by the Respondents herein, 

but should only put the Magistrate’s Court record before the 

Supreme court as an exhibit to a short Affidavit by the Court 

Clerk”. 

8. That appeal was heard by this court of the 19th September, 2002. Again the appellant was 

represent by Messrs. Evans and Rolle and the Attorney General by Mr. Gaskin. 

9. The appeal was allowed and the judgment of this court was in the following terms: 

“In view of the comments by Mr. Evans, QC; counsel for the 

Respondent, with regard to the Constitutional aspect of this 

mater and the fact that Mr. Evans did not in fact make an 

application under Section 47 of the Criminal Procedure Code 

Act, Chapter 84 before the Court below, the appeal is allowed 

and the Order of the learned judge is set aside. 

Indeed, the learned trial judge concluded that the magistrate had 

acted in a dignified manner and refused Constitutional relief. It 

was only then that the learned Justice, acting on his own motion, 

decided to transfer the matter of another magistrate for reasons, 

which in our judgment, are unsupported on the evidence before 

him. 

We also order that the trial that was commenced before the 

learned magistrate continue with due expedition.” 
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10.  That judgment does not appear to have been appealed to Her Majesty in Council and the trial 

continued before Magistrate Bethell as directed by this court. 

11.  On the 21st May, 2003, the appellant was found guilty of one count of conspiring to import 

1200 kilos of cocaine and one count of conspiring to possess the same with intent to supply. 

He was convicted of the same.  Upon the conviction, the prosecutor indicated that he was 

making an application under section 9 of the Proceeds of Crime Act. 

12.  That application under the Proceeds of Crimes Act took place over a period of 4 years. On the 

12th November, 2007 the Magistrate made a decision on that application as well as sentenced 

the appellant pursuant to the conviction under the Dangerous Drugs Act. Because of its 

importance I set out material parts of what the magistrate said: 

“It is the Court’s ruling that the Crown has proven beyond a 

reasonable doubt as the supplements listed in the prosecution 

statement and the revised list tendered having been derived 

from properties held by the defendant expenditures and his 

interest on the same derived from drug trafficking. The Court 

does not make the required assumption in relation to items 

touching and concerning the defendant's interest or assets or 

money derived from those assets, incomes derived from those 

assets from March 2001 to present. The Court is a creature of 

statute and the Court stipulates the timeframe in which the 

Court can consider confiscation proceedings. The Court is 

aware that there are large quantities of money that have been 

seized subsequent to 2001, and derived from assets held by the 

defendant and or interests and companies. The Court ruled that 

he controlled but subsequent to March 2001, the Court cannot 

touch or confiscate any of those items. The Court is aware that 

a lot of those assets are before certainly the money ass ets and the 

deposits found are before another court in proceedings against 

the defendant and his wife. The Court is also aware that there 

are extradition proceedings presently before the Court 

involving the defendant and his wife where there were sums 

subjected to. 

The Court order for confiscation as follows: 

Traced assets, sum of $502,407.92; seized cash the sum of 

$63,170; traced expenditures, $2,199,345.36; and income 

derived from business, $41,811, giving a total figure of 

$2,906,797.186. 
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The Court would have much appreciated if a more honest 

defence had been led and this is not -- Mr. Kemp not in any way 

specific to yourself, where expenses, bona fide expenses must 

have been paid by the defendant, but I don't have that before 

me. Had that been before me , those would have been in 

accordance with the Act subtracted from this large sum. I would 

have even gone on to say at this stage that if there are any 

expenses, bona fide expenditures that the defence would like to 

put before the Court I can take cognizance of that and have it 

subtracted from this amount reorder for confiscation of the sum 

of money. 

Now in sentencing the defendant and this is the stage the Court 

comes to sentencing, since May 2003, at the time the defendant 

was convicted, the defendant was  serving two sentences. I am 

aware that one of them emanated from this Court. I’m not sure 

of the other. That was a sentence of 2 years. The defendant's 

appeal was overturned by the Court of Appeal on the 13th of 

May 2002, and a sentence took effect from then. I do not know 

when it expires but I had called on counsel to indicate the same 

to me because my sentence will take effect from that date. Can 

either defence counsel, the defendant himself or crown counsel 

indicate to the Court when his sentence expire d so that the 

Court can-- Mr. Kemp, do you know when the sentence of the 

13th of May 2002 expires? 

MR. KEMP: The prison has given him a letter insofar as that 

conviction is concerned that would have  expired on the 11th of 

October 2003. 

THE COURT: 11th of October, 2003. 

MR. KEMP: That is in compliance with the Court of Appeal 

Order. 

THE COURT: And the other sentence that he was serving, does 

the letter from the prison state his time whatever time he has is 

finished on the 11th of October 2003, that was when he was free 

of any servitude except for his committal on the extradition. 

MR. KEMP: And: this matter. 
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THE COURT:  Defendant, in sentencing you, the Court takes 

into consideration the fact that there were large amounts of 

drugs for which you have been convicted, large amounts of 

drugs involved in the conspiracy which you have been 

convicted-- 

MR. KEMP: Before you get to that point, I was wondering if 

your Worship would consider this is an appropriate case in 

which the allocutus is necessary. That is calling upon the 

defendant before sentence has passed whether or not he has 

anything to say. 

THE COURT: I should have asked you, Mr. Kemp. Mr. Kemp, 

would you at this stage offer an allocutus or other? Would you 

like to mitigate in favor of the defendant? Defendant, please 

have a seat. Let me hear Mr. Kemp in mitigation. 

MR. KEMP: Your Worship, it is my submission that Mr. Major 

has already served the maximum period over and above the 

maximum term of imprisonment. 

THE COURT: I meant mitigation. I am very well aware of this. 

I will address it to my sentence. 

MR. KEMP: I am saying that he should not be sentenced at all 

to anything, anything else, apart from-- you already dealt with 

the confiscation part of it. He should not be sentenced at all.  

THE COURT: Defendant, I am aware that you have been 

incarcerated now for a number of years. Your sentence has 

expired in regards to two offences for which you served time for. 

And these proceeds were tracked to this tie for a number of 

years for which you were incarcerated not only to these but also 

extradition proceedings that were brought up against you 

subsequently and I believe bail was denied in those as well.  

The Court would take into consideration all of that, but the 

Court cannot ignore the fact that you have been convicted of 

serious offences. The Court will sentence you to a maximum 

term it can give to five years imprisonment. It will not fine you. 

The term of imprisonment will take effect and run from the 11th 

of October 2003. So providing you have behaved yourself on the 

last few years your time is spent. 
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DEFENDANT MAJOR: I already do 11 years in prison 

sentence already, your Worship. 

THE COURT: The five years will work out to 40 months prison 

time. You will not be serving basically provided you have 

behaved yourself any term on your conviction. In relation now 

to the confiscation -- 

MR. KEMP: I was wondering, there's a total amount of 

$2,906,000 some. Is there an alternative? 

THE COURT: The alternative is to pay that sum of money 

within a certain period. Can the defendant pay it within a 

certain period? Now the Act states and gives us a listing in 23 in 

the amount exceeding a hundred thousand for the term not 

exceeding five years.” 

13.  For the sake of completeness the appellant was also the subject of extradition proceedings 

pursuant to request from the United States of America. On the 19 July, 2006 the Minister of 

Foreign Affairs signed a Warrant of Surrender pursuant to section 12(1) of the Extradition 

Act. The appellant was not actually delivered to the United States authorities until 2008 after 

the trial was completed.  

14.  On the 12th November, 2007 the appellant appealed the conviction and sentence to this court. 

15.  The grounds of his appeal were as follows: 

“IN ALL OF THE CIRCUMSTANCES OF THE TRIAL the 

Learned Magistrate erred in law and/or fact in determining that 

the elements required to establish the alleged offence of 

conspiracy to import 1600 kilograms of cocaine into the 

Bahamas were proved at the required standard, particularly 

when it was never established with the necessary corroboration 

that he actually conspired or otherwise planned with any other 

person to so import or at all. 

IN ANY EVENT, the Learned Magistrate failed, or eared in law 

by refusing to require and allow the co-accused herein, Mr. 

Miguel Osbino-Rodriquez, to be called by the Appellant to give 

evidence undermining the Prosecution’s case, whether viva voce 

or by written sworn statement which existed throughout the 

course of the trial. 
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CONSEQUENTLY the Learned Magistrate wrongly convicted 

the Appellant on the 21st May, 2003 AND FURTHER breached 

his constitutional rights as provided for under Article 20 of the 

Constitution of The Bahamas by not recusing herself from 

adjudicating upon the matter herein when she had sworn an 

Affidavit in Supreme Court Action No. 566 of 2002 (intituled 

Dwight Major v Attorney General) in which she called the 

Appellant a liar for alleging that she solicited a bribe from him 

in this matter, and not passing sentence upon him in this matter 

until 11th November, 2007 (4 ½ years after being convicted). 

ALL IN ALL the under all of the circumstances of the case, the 

decision of the Learned Magistrate is unsafe and unsatisfactory. 

UPON the provision of all of the transcripts of the trial, inclusive 

of witness testimony and submissions of Counsel, further and 

better grounds will be set out herein.” 

16.  The appeal was filed on his behalf by his present attorney, Mr. Keod Smith in 2007. 

Subsequent to filing that notice the hearing this appeal was adjourned on a number of 

occasions whilst the appellant was out of the jurisdiction. On 15 August, 2008 the appellant 

also filed a document called a supplementary notice of appeal which was seeking leave to 

amend his original notice of appeal.  

17.  When the matter came on for hearing of the appeal, Mr. Smith on behalf of the appellant 

indicated that he was no longer seeking to amend his notice of appeal or rely upon the 

supplementary notice of appeal. He stated that he would simply rely upon the original notice 

of appeal. In addition, Mr. Smith advanced no submissions in support of grounds one and two 

of the Notice of Appeal. He relied upon submissions based upon the jurisdiction of the 

Magistrate to continue to hear the matter and the delay. 

18.  The jurisdictional grounds were based upon (a) the alleged improper conduct of the 

Magistrate, (b) the termination of the Magistrates authority as a result of the warrant of 

Surrender pursuant to section 12 of the Extradition Act and (c) the delay until November, 

2007 in sentencing following the conviction in May, 2003. 

19.  In order not to do disservice to the written submissions by counsel for the appellant, I set out 

verbatim what he considered to be the basis of this appeal; 

“There are four (4) broad categories that I consider of grave 

public importance, namely: 
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• The duty or obligations on a Magistrate, who is a 

creature of statue, to recuse herself from proceedings where a 

superior Court had made findings of fact and law that put that 

Magistrate in a category of persons who could not assure 

fairness and impartiality with a person who is charged with a 

criminal offence which could end up with a person losing their 

liberty- Alamazeed v Penner & Another [2018] UKPC 3, Stubbs 

v Q: Davis v Q: Evans v. Q [2018] UKPC 30. Dwight Major v. 

Attorney General of The Bahamas-SC Action No. 566 of 2002. 

• Does the effect of the operation of Section 12 of the 

Extradition Act (“EA-1994) mean that jurisdiction of an 

adjudicating Magistrate is lost therefore nullifying any extant 

proceedings before that Magistrate whose jurisdiction is 

subordinate to the power of right of the Minister responsible for 

extradition to elect to extradite the person appearing before the 

Magistrate. 

• The responsibility of the State or Magistrate where she 

orders funds seized but loses jurisdiction before the funds are 

certified as having been paid over to the Treasurer of The 

Bahamas. Is the person from whom the funds were seized 

entitled to the return of those funds and recognizances put up as 

bail where he is found not guilty or his conviction is  vacated as 

a matter of law. 

• Does the working of the Proceeds of Crime Act, as a 

consequence of a Magistrate Court conviction, become an abuse 

of court when that Magistrate Court had already lost 

jurisdiction over the criminal case that acted as the subs tratum 

of Proceeds of Crime proceedings.” 

20.  In my judgment, none of those grounds has any merit and can be disposed of quickly. 

Recusal 

21.  As to the ground relating to the magistrates conduct which was considered in action number 

566 of 2002, once the appeal against the order of Lyons J was allowed and this Court directed 

that the trial in the magistrate court be completed by Magistrate Bethell “with due expedition” 

there was no basis for any challenge to the magistrate’s ability and indeed obligation to 

complete the matter. The Court of Appeal was aware that the magistrate had filed an affidavit 

in action 566 of 2002 and of the direction of Justice Lyons. The Court directed the magistrate 

to complete the matter. The appellant did not seek to appeal this Court’s decision to the Privy 
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Council. The magistrate could not in those circumstances recuse herself on the basis alleged 

by the appellant after the court of appeal had directed her to complete the matter. 

22.  Moreover the appellant faces another obstacle. Under section 14 of the Court of Appeal Act, 

an appellant cannot rely upon jurisdiction as a ground of appeal unless he raised the 

jurisdictional objection before the magistrate herself. There is nothing before us to indicate 

that after the ruling of this court in September, 2002 did the appellant raise any objection to 

the jurisdiction of the magistrate to complete this matter.  

23.  There is no merit in this ground.  

24.  However, this court cannot leave this ground without expressing its dismay at the contents of 

paragraph 5 through 10 of the appellant’s submissions of the 22nd February, 2021. It said: 

“5. It is an undisputable fact that after the Decision of his 

Lordship Mr. Justice Lyons in which he ordered that because 

S&C Magistrate Bethel had personally sworn an Affidavit in 

response of allegations made against her by the Appellant of 

soliciting a bribe from him in Magistrate’s Court Case No. 

181.2001 his case “[p]ursuant to s 47 (1) of the Criminal 

Procedure Code, the court directs that ([Magistrate’s Court Case 

No. 181 of 2001] should be tried by another magistrate. The 

further direction is given that, so far as possible, this prosecution 

should be commenced at the first opportunity.”  

6. It is well accepted that that Decision took effect from the time 

it is pronounced by Justice Lyons, namely on 22nd April 2002. 

7. Although the AG filed Appeal No.33 of 2002 against that 

Decision of Justice Lyons that Appeal was never set down for 

hearing which if was done according the Supplemental Affidavit 

of the Appellant’s wife, Mrs. Keva Major filed herein in 22nd 

February 2021, in which she adduced fresh evidence, would 

have led to a Cross-Appeal by the Appellant to get a permanent 

stay of those said proceedings before S&C Magistrate Bethel 

which was to be raised on Appeal by his Attorney Mr. Thomas 

Evans QC as he had unsuccessfully raised it before Justice 

Lyons. 

8. While the current DPP (Who happen to be the prosecuting 

Attorney in that said matter before S&C Magistrate Bethel), 

through his Deputy, proffered a document refereed to and called 

“Certificate of The Order The Court” which purports to be a 
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document issued by this Court of Appeal differently composed 

on 19th September 2002 in Appeal No. 33 of 2002, there is no 

record in this Court’s Registry putting the matter down for 

argument by both sides or even issuing a Warrant for the 

Appellant’s attendance from the Fox Hill Prison to the Court.  

9. It is submitted that the said Order of Justice Lyons set out his 

Decision remains intact as it was never overturned or otherwise 

set aside or altered. AS such S&C Magistrate Bethel, simply 

disobeyed the Order and went on to infringe the Appellant’s 

Article 20 (1) Constitutional right to “fairness” as well 

“impartiality and independence” when considering the facts 

surrounding this case, especially with hindsight. 

10. As it is that the Bahamas Court of Appeal is a Court of 

Record, its record should be able to show that the Appellant, by 

his Counsel, would have been given the opportunity to defend 

the Appeal in Case no. 33 of 2002 as well as to Cross -Appeal as 

appear to have been the intention of the Appellant.   

25.  The allegations were simply false. Whilst admittedly the records of the Court of Appeal for 

matters that were concluded in 2002 have been archived and were not readily accessible, the 

fact is that Mr. Rolle who appears as counsel for the appellant in this appeal also appeared as 

counsel for the appellant in 2002. It is surprising that he did not recall the fact of the decision 

of this Court rescinding Justice Lyons direction that the matter be heard by a different 

magistrate. This is particularly so after he was shown a photocopy of the Certificate signed 

by the Registrar of this Court directing that the matter be completed by Magistrate Bethell.  

The allegation that the prosecution and the magistrate would continue to hear a matter in 

defiance of an order of the Supreme Court should not have been made so cavalierly and it 

was, with respect, irresponsible for counsel to have done so. 

The Extradition Act 

26.  It was the submission of counsel for the appellant that once the Minister signed to warrant of 

surrender on 19 July 2006, the magistrate lost the jurisdiction to continue to hear the matter. 

He said that the Magistrate’s “jurisdiction is subordinate to the power of right of the Minister 

responsible for extradition to elect to extradite the person appearing before the Magistrate”. 

27.  Section 12 of the Extradition Act is in the following terms: 

“12. (1) Where a person is committed to await his extradition 

and is not discharged by order of the Supreme Court, the 

Minister may, by warrant, order him to be extradited to the 
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approved State by which the request for the extradition was 

made unless the extradition of that person is prohibited, or 

prohibited for the time being, by section 7 or by this section, or 

the Minister decides under this section to make no such order in 

his case. 

(2) The Minister may in the case of a person who is serving a 

sentence of imprisonment or detention or is charged with an 

offence, in The Bahamas — 

(a) defer the making of an order under this section  

 (i) until the sentence has been served; or 

(ii) until the charge is disposed of or withdrawn and, if it results 

in a sentence of imprisonment (not being a suspended sentence), 

until the sentence has been served; 

 (b) make an order for extradition, on such terms as may be 

agreed with the approved State which requested the extradition, 

for such period as may be necessary to permit proceedings in 

that State against that person for the offence in respect of which 

his extradition is requested.” 

28.  It is difficult to understand how the making of the Warrant of Surrender could have the effect 

of depriving a magistrate of sentencing the appellant for an offence for which he had already 

been convicted. 

29.  The section is directed to the powers of the Minister and not to an accused or to a magistrate.  

The appellant was still in custody and may have had rights as to the effect of the Warrant after 

a thirty days period had expired, but I see nothing in that section or in the making of a Warrant 

of Surrender that could have the effect of depriving the magistrate of her jurisdiction to 

sentence the appellant pursuant to his conviction or to complete proceedings under the 

Proceeds of Crime Act. Counsel for the appellant has cited no authority which suggests that 

the signing of the Warrant of Surrender has that effect. 

30.  In my judgment, this ground has no merit. 

Delay in sentencing 

31.  As indicated upon the conviction, the prosecution indicated that it would make an application 

under the Proceeds of Crimes Act. 

32.  The relevant sections of that Act are as follows: 
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9. (1) Upon conviction for one  or more drug trafficking offences 

committed after the coming into operation of this Act, a person 

shall, in addition to any penalty prescribed by any law for that 

offence, be liable at the time of sentencing in respect of that 

conviction to have a confiscation order made against him 

relating to the proceeds of drug trafficking including any 

property representing such proceeds and all gifts made under 

section 6(1). 

(2) The court shall first determine whether the defendant has 

benefited from drug trafficking. 

(3) For the purposes of this Act, a person has benefited from 

drug trafficking if he has at any time — 

(a) since the date of commencement of this Act; or  

(b) since the beginning of the period of six years ending when 

proceedings were instituted against him, received any payment 

or other reward in connection with drug trafficking carried on 

by him or another person. 

(4) If the court determines that he has so benefited, it shall in 

addition to sentencing or otherwise dealing with him in respect 

of the offence or (as the case may be) any of the offences 

concerned, make a confiscation order and determine the 

amount to be recovered in his case under the  order. 

(5) The court shall then, in respect of the offence or offences 

concerned — 

(a) order the defendant to pay the amount of the  confiscation 

order within such period as it may specify; and 

(b) make a forfeiture order under section 33 of the  Dangerous 

Drugs Act, 2000. 

(6) For the purposes of this section “court” means  the court 

before which the defendant was convicted. 

33.  Then section 12 of the Proceeds of Crimes Act provides: 

“12. (1) Where the court proceeds under section 9 or 10 the 

Police or the Attorney-General shall give the court a statement 

(a “prosecutor’s statement”) of matters which he considers 
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relevant in connection with assessing the value of the 

defendant’s proceeds of drug trafficking or the benefit from any 

relevant offence. 

(2) Where any prosecutor’s statement has been given the court 

may require the defendant, within such period as it may direct 

— 

(a) to indicate the extent to which he accepts the allegations in 

the statement; and 

(b) so far as he does not accept any such allegation, to give 

particulars of any matters on which he proposes to rely, 

and the court may for the purposes of the determination and 

assessment mentioned in subsection (1) treat any acceptance by 

the defendant as conclusive of the matters to which it relates. 

(3) To the extent that the defendant fails in any respect to 

comply with a requirement under subsection (2), he may be  

treated for the purposes of this section as accepting every 

allegation in the statement. 

(4) Where — 

(a) there is tendered to the court by the defendant a statement 

as to any matters relevant to determining the amount that might 

be realised at the time the confiscation order is made; and 

(b) the Police or the Attorney-General accepts to any extent any 

allegation in the statement, the court may, for the purposes of 

that determination, treat that as conclusive of the matters to 

which it relates 

(5) An allegation may be accepted or a matter indicated for the 

purposes of this section either orally before the court or in 

writing. 

(6) No acceptance by the defendant under this section that 

proceeds have been derived by him from drug trafficking or 

from any relevant offence shall be admissible in evidence in any 

other proceedings for an offence. 

(7) For the purposes of this Act, a person has benefited from 

drug trafficking if he has at any time — 
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(a) since the date of commencement of this Act; or 

(b) since the beginning of the period of six years ending when 

proceedings were instituted against him, received any payment 

or other reward in connection with drug trafficking carried on 

by him or another person. 

(8) For the purposes of this section “court” means the court 

before which the defendant was convicted.” 

34.  In my judgment the combined effect of sections 9 and 12 obliges a magistrate to delay 

sentencing pursuant to a conviction until the determination of the section 9 application. The 

language of section 9 is clear: “a person shall, in addition to any penalty prescribed by any 

law for that offence, be liable at the time of sentencing in respect of that conviction to have a 

confiscation order made against him relating to the proceeds of drug trafficking”. 

35.  Before a confiscation order can be made, the procedure under section 12 must be complied 

with by the prosecution, defendant and the court. There is an inherent delay between 

conviction and sentencing under this procedure. In this case it is manifest from a reading of 

the magistrate’s decision that much of the delay in completing the section 9 application was 

attributable to the appellant, with many changes in representation. Between 2003 and 2007 

the appellant was represented by 4 different counsel. Each time there was a change in his 

representation, there was an adjournment to facilitate counsel being able take proper 

instructions and be briefed.  

36.  The appellant could hardly complain about that delay. Moreover he can show no prejudice by 

the delay. Whilst these proceedings were being completed the appellant was in custody. At 

the time he was sentenced the magistrate took his time in custody into account. The effect of 

that was that the appellant did not spend any time in prison after his sentence of five years 

was pronounced. 

37.  I accept that the magistrate’s announcement that the sentence was to take effect from May, 

2003 was not within her power, but her intent was clear.  She was taking the time spent in 

custody into account in determining the sentence. It would have been more accurate to impose 

a sentence of one or two months having taken into account the time on remand. However, 

there was no miscarriage of justice to the appellant in the manner in which the magistrate 

imposed the sentence and in my judgment this ground must also fail. There was no suggestion 

that the 5 years sentence was unduly harsh. 

38.  Finally there is the outstanding issue of the sentence of 4 years in default of the payment of 

the $2.9 million. That 4 years period was to commence upon the expiration of the 5 years 

sentence. The monies were not paid and the appellant was sent to the United States where he 

was incarcerated for more than 4 years. The Director of Public Prosecutions concede that in 
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the circumstances the appellant should not be required to spend any further time in prison for 

default of the payment of the monies. 

39.  For all these reasons, it is my judgment that this appeal must be dismissed. 

 

 

__________________________________________ 

The Honourable Sir Michael Barnett, P 
 

40.  I agree. 

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 
  

Judgment delivered by the Honourable Mr. Justice Isaacs JA: 

41.  On 25 February 2021, we heard the submissions of Counsel; and reserved our decision in the 

matter. I have had the benefit of reading in draft the judgment of Barnett, P; and as he has 

given a fullsome historical account of this matter, I will not reproduce the same since that 

would do nothing more than add to the length of this judgment.  

42.  By notice of appeal filed on 12 November 2007, the appellant appeals the decision of S&C 

Magistrate Carolita Bethell ("the Magistrate") to convict him for the offence of conspiracy to 

import 1,500 kilograms of cocaine into The Bahamas; and to sentence him to five years' 

imprisonment and to make a forfeiture order in relation to about $2,906,797.00; and in default 

of payment, he was to serve an additional five years. 

43.  He relies upon the grounds adumbrated by the President in his judgment; but since he 

predicated his challenge to the Magistrate's decision mainly on ground three I reproduce it 

here: 

"CONSEQUENTLY the Learned Magistrate wrongly 

convicted the Appellant on the 21st May, 2003 AND FURTHER 

breached his constitutional rights as provided for under Article 

20 of the Constitution of The Bahamas by not recusing herself 

from adjudicating upon the matter herein when she had sworn 

an Affidavit in Supreme Court Action No. 566 of 2002 (intituled 

Dwight Major v Attorney General) in which she called the 

Appellant a liar for alleging that she solicited a bribe from him 
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in this matter, and not passing sentence upon him in this matter 
until 11th November, 2007 (4 ½ years after being convicted)." 

44.  As I understand this ground, Mr. Keod Smith, Counsel for the appellant, contended that the 

Magistrate breached the appellant's rights under Article 20 of the Constitution in two respects: 

1) when she continued to preside over the appellant's trial despite an order of Lyons, J 

directing that the matter be heard by another magistrate; and 2) when she passed sentence on 

the appellant four and a half years after he had been convicted. 

45.  The first issue may be disposed of quickly. The order of Lyons, J was set aside by this Court, 

differently constituted, in appeal No. 33 of 2002. It was the order of the Court that the 

Magistrate continue to hear the appellant's case; and, as observed by the President, that order 

was not appealed to the Privy Council. In the circumstances, the Magistrate was constrained 

to hear the case. It is for this reason and those mentioned by the President, for example, by 

reference to the effect of section 14 of the Court of Appeal Act that I find that there is no merit 

in this ground. 

46.  During the hearing, Mr. Smith also contended that the Magistrate lost jurisdiction over the 

appellant once the Minister responsible for extraditions had signed the warrant of surrender 

that then made the appellant susceptible to being extradited from the jurisdiction.  

47.  Section 12 of the Extradition Act ("the Act") states, inter alia: 

"12. (1) Where a person is committed to await his extradition 

and is not discharged by order of the Supreme Court, the 

Minister may, by warrant, order him to be extradited to the 

approved State by which the request for the extradition was 

made unless the extradition of that person is prohibited, or 

prohibited for the time being, by section 7 or by this section, or 

the Minister decides under this section to make no such order in 
his case.  

(2) The Minister may in the case of a person who is serving a 

sentence of imprisonment or detention or is charged with an 
offence, in The Bahamas  —  

 (a) defer the making of an order under this section —  

 (i) until the sentence has been served; or  

(ii) until the charge is disposed of or withdrawn and, if it 

results in a sentence of imprisonment (not being a 

suspended sentence), until the sentence has been 
served;" 

48.  Section 11 of the Act sets out the bases for the prohibition of a person's extradition being 

ordered or effected. Section 7(1)(e) of the Act provides: 
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"7. (1) A person shall not be extradited under this Act to an 

approved State or committed to or kept in custody for the 

purposes of such extradition if it appears to the Minister, to the 

court of committal or to the Supreme Court on an application 
for habeas corpus — 

(e) if his extradition is prohibited by any law in force in 

The Bahamas." 

49.  The appellant failed to demonstrate that his surrender was prohibited under the Extradition 

Act. As a consequence, it was entirely competent for the Minister to order him to be extradited 

to the requesting State and to sign a warrant of surrender for that purpose. Contrary to the 

assertions of Mr. Smith, section 12 did not invest any right in the appellant nor did it create a 

legitimate expectation of any sort. All that section 12 does is to invest a discretion in the 

Minister to make or not make the order authorising a fugitive's surrender. It is entirely within 

the purview of the Minister, the timing of the making of the order, provided there is no 

prohibition to the fugitive being extradited. 

Delay in Sentencing 

50.  The appellant complains that the inordinate delay between the time of his conviction and the 

time when sentence was imposed upon him breached his right to a trial within a reasonable 

time. The Director of Public Prosecutions, Mr. Gaskin, submitted that the delay is explicable 

when one has regard to section 9 of the Proceeds of Crime Act ("POCA") and the Court ought 

to take note that while that process was ongoing, there were a number of delays that were 

attributable to the appellant's conduct. 

51.  I would begin my treatment of this issue with Article 20(1) of the Constitution which states: 

"20. (1) If any person is charged with a criminal offence, then 

unless the charge is withdrawn, the case shall be afforded a fair 

hearing within a reasonable time by an independent and 

impartial court established by law." 

52.  The right to trial within a reasonable time has been recognised as one of three freestanding 

rights in Article 28. See Darmalingum v The State of Mauritiaus  [2000] 5 LRC 522 and 

Boolell v R [2007] 2 LRC 483.  

53.  The term "within a reasonable time" is nebulous and subject to interpretation depending on 

various circumstances. In Stevenson Kelvin Hanna and others v The Attorney General 

SCCrApp Nos. 430 and 560 of 1989, Gonsalves-Sabola, CJ found a period of two years stood 

just outside the threshold of a constitutional breach of the right to a trial within a reasonable 

time. That line in the sand has been redrawn over the years but recently, Parliament has 

demarcated three years as a presumptively reasonable time for a person's trial to begin, that is 

to say, by section 2A of the Bail (Amendment) Act, 2011. 
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54.  Although a time frame for bail purposes for a trial to commence has essentially been fixed, 

the time that it takes for a trial to complete has not yet received the same definitive treatment. 

The right to trial within a reasonable time has been described as "amorphous", that is because 

it is difficult to lay down any definitive period as inordinate. Powell, J in Barker v Wingo 

407 U.S. 514 (1972), attempted to assist in the recognition of an "inordinate period" by laying 

down four factors a court may have regard to in making the determination, e.g., length of 

delay, reasons for the delay, does any prejudice inure to the accused and did he make any 

effort to move his case forward.   

The Statutes 

55.  Section 8 of POCA defines when proceedings are concluded for the purposes of POCA; and 

states, inter alia,: 

"8. (1) For the purposes of this Act — 

(b) proceedings in The Bahamas for an offence are 

concluded on the occurrence of one of the following events 

—  

 (i) the conviction of the defendant;  

    ... 

(v) the satisfaction of a confiscation order made in the 
proceedings;" 

56.  Once a magistrate convicted the defendant, the proceedings relating to the drug trafficking 

offences concluded pursuant to section 8(1)(b) of POCA for the purposes of making 

applications under that Act.  

57.  Section 9 of the Proceeds of Crime Act states: 

"9. (1) Upon conviction for one or more drug trafficking 

offences committed after the coming into operation of this 

Act, a person shall, in addition to any penalty prescribed by 

any law for that offence, be liable at the time of sentencing 

in respect of that conviction to have a confiscation order 

made against him relating to the proceeds of drug 

trafficking including any property representing such 
proceeds and all gifts made under section 6(1).  

(2) The court shall first determine whether the defendant 
has benefited from drug trafficking.  

(3) For the purposes of this Act, a person has benefited from 
drug trafficking if he has at any time —  
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 (a) since the date of commencement of this Act; or  

(b) since the beginning of the period of six years ending 

when proceedings were instituted against him, received 

any payment or other reward in connection with drug 
trafficking carried on by him or another person.  

(4) If the court determines that he has so benefited, it shall 

in addition to sentencing or otherwise dealing with him in 

respect of the offence or (as the case may be) any of the 

offences concerned, make a confiscation order and 

determine the amount to be recovered in his case under the 
order.  

(5) The court shall then, in respect of the offence or offences 
concerned —        

 (a) order the defendant to pay the amount of the 

confiscation order within such period as it may specify; 

and  

(b) make a forfeiture  order under section 33 of the 
Dangerous Drugs Act, 2000.  

(6) For the purposes of this section “court” means the court 
before which the defendant was convicted.  

10. (1) Upon conviction for one or more relevant offences 

committed after the coming into operation of this Act, a person 

shall, in addition to any penalty prescribed by any law for that 

offence be liable at the time of sentencing in respect of that 

conviction or at any time thereafter to have a confiscation order 

made against him relating to property obtained from the 

commission of such relevant offence and all gifts made under 
subsection 6(1).  

(2) Before making a confiscation order the court shall first 
determine whether the defendant has benefited from —  

(a) the offence or offences for which he is to be sentenced 
(“the principal offences”); and  

(b) any relevant offences which the court will be taking 

into consideration in determining his sentence for 
the principal offence.  

(3) For the purposes of this Act —  

(a) a person benefits from a relevant offence if he 

obtains property as a result of or in connection with 
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its commission and his benefit is the value of any 
property so obtained; and  

(b) if he derives a pecuniary advantage as a result of or 

in connection with its commission and his benefit is 

the amount of or the value of the pecuniary 

advantage of an offence, he is to be treated as if he 

had obtained instead a sum of money equal to the 
value of the pecuniary advantage.  

(4) If the court determines that the defendant has benefited 

from the offences mentioned in subsection (2), it shall 

make a confiscation order  and determine the amount 

to be recovered under the order.  

(5) The court shall —  

(a) order the defendant to pay the amount of the 

confiscation order within such period as it may 

specify; and  

(b) order to be forfeited to the Crown any money, 

aircraft or vessel or other thing including premises 

which has been used in the commission of or in 

connection with an offence under this Act and any 

money or other property received or possessed by 
any person as a result of an offence under this Act.  

(6) For the purposes of this section “court” means the court 
before which the defendant was convicted."  

[Emphasis added] 

58.  For completeness, I set out also the pertinent parts of section 12 of POCA: 

"12. (1) Where the court proceeds under section 9 or 10 the 

Police or the  Attorney-General shall give the court a statement 

(a “prosecutor’s statement”) of matters which he considers 

relevant in connection with assessing the value of the 

defendant’s proceeds of drug trafficking or the benefit from any 
relevant offence.  

(2) Where any prosecutor’s statement has been given the 

court may require the defendant, within such period as it 

may direct -  

(a) to indicate the extent to which he accepts the 

allegations in the statement; and  
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(b) so far as he does not accept any such allegation, to 

give particulars of any matters on which he proposes 

to rely, and the court may for the purposes of the 

determination and assessment mentioned in 

subsection (1) treat any acceptance by the defendant 
as conclusive of the matters to which it relates.  

(3) To the extent that the defendant fails in any respect to 

comply with a requirement under subsection (2), he may be 

treated for the purposes of this section as accepting every 

allegation in the statement.  

(4) Where —  

(a) there is tendered to the court by the defendant a 

statement as to any matters relevant to determining 

the amount that might be realised at the  time the 
confiscation order is made; and  

(b) the Police or the Attorney- General accepts to any 

extent any allegation in the statement, the court    

may, for the purposes of that determination, treat 
that as conclusive of the matters to which it relates. 

(5) An allegation may be accepted or a matter indicated for 

the purposes of  this section either orally before the court 
or in writing." [Emphasis added] 

59.  In my view, there is a difference between section 9 and section 10 of POCA that suggests a 

difference in the approach taken on an application under the respective sections. The words 

in section 9: "received any payment or other reward in connection with drug trafficking" 

appears to relate to money or money's worth paid to an individual for the drugs he has 

trafficked. In other words, reward obtained directly from the sale of dangerous drugs.  

Whereas the words in section 10: "property obtained from the commission of such relevant 

offence and all gifts made" appears to contemplate realty and other assets accumulated 

through his affiliation to drug trafficking. 

60.  I hold the view that prior to the commencement of proceedings under section 9, the authorities 

ought to have done their investigations into the drug trafficking involvement of the 

suspect/defendant and thereby have an appreciation of the amount of money the person 

received from the various drug transactions alleged to ground the drug trafficking charges. 

For example, the value of each load of dangerous drugs seized is estimated by the authorities 

based on the "street value" of the amount of dangerous drugs involved; and that street value 

is mentioned in each charge. The total generated by adding up those amounts would provide 

the court with a reasonable idea of the benefit derived from the illegal enterprise from which 

the court can make a determination for a confiscation order.  



25 
 

61.  Further, a section 9 application requires the readiness of the statement at the time the court 

convicts the person in the same manner that a police report giving the person's antecedents is 

given at the time of sentencing. The magistrate would then, pursuant to section 12(2) of 

POCA, fix a time for the person's response. However, applications under sections 9 and 10 

are not intended to delay the imposition of a sentence for an offence for which the person has 

been convicted. They are certainly not meant to induce a delay in excess of four years, 

regardless of the reasons for such delay. It must be remembered that these are summary 

offences and, as such, are supposed to be heard quickly. To my mind this is the purpose of 

section 12 (2) and (3) of POCA. See also section 14(1) of POCA. 

62.  I would accept that a magistrate may extend the time for responding but that discretion ought 

not to be open-ended. If after a reasonable time, no or only a partial response is received from 

the defendant, sub-section (3) of section 12 bites. 

63.  In her ruling on 12 November 2007, the Magistrate indicates that the Defence had been  given 

time to respond to the Prosecution's statement and a response had been made by 12 November 

2003 in which admissions had been made to some of what was contained in the Prosecution's 

statement. The Magistrate does not indicate the time she had given for the Defence to respond 

to the Prosecution's statement.  

64.  I am satisfied that the exercise embarked upon by the Magistrate was not the process 

envisaged by sections 9 and 10 of POCA. These are applications that depended in the main 

on the papers, that is, the parties' statements although a party's acceptance could be made 

orally in court. 

65.  The appellant complained about the Magistrate sentencing him four and a half years after he 

had been convicted. Section 209 of the CPC states: 

"209. The court, having heard both the prosecutor and the 

accused person and their witnesses, shall either convict the 

accused and pass sentence upon or make an order against him 

according to law or shall acquit him, or may without proceeding 

to conviction, if it is of the opinion that it is not expedient to 

inflict any punishment notwithstanding that it finds the charge 

against the accused is proved, make an order discharging the 

accused absolutely or conditionally. [Emphasis added] 

66.  Unlike the Supreme Court, magistrates lack the statutory authority to backdate a sentence so 

that the sentence could take effect before the date of conviction. Section 186(2) of the 

Criminal Procedure Code ("the CPC") provides that authority to a justice of the Supreme 

Court. It states: 
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"(2) The judgment or sentence of the court shall take effect from 

the beginning of the day on which it is imposed or given, unless 

the court otherwise directs." 

67.  At the time of sentencing the appellant the following appears at pages 17 and 18 of the 

transcript dated 12 November 2007: 

"MR. KEMP: Your Worship, it is my submission that Mr. 

Major has already served the maximum period over and above 

the maximum term of imprisonment. 

THE COURT: I meant mitigation. I am very well aware of this. 

I will address it to my sentence. 

MR. KEMP: I am saying that he should not be sentenced at all 

to anything, anything else, apart from-- you already dealt with 

the confiscation part of it. He should not be sentenced at all. 

THE COURT: Defendant, I am aware that you have been 

incarcerated now for a number of years. Your sentence has 

expired in regards to two offences for which you served time for. 

And these proceeds were tracked to this tie for a number of 

years for which you were incarcerated not only to these but also 

extradition proceedings that were brought up against you 

subsequently and I believe bail was denied in those as well.  

The Court would take into consideration all of that, but the 

Court cannot ignore the fact that you have been convicted of 

serious offences. The Court will sentence you to a maximum 

term it can give to five years imprisonment. It will not fine you. 

The term of imprisonment will take effect and run from the 11th 

of October 2003. So providing you have behaved yourself on the 

last few years your time is spent. 

DEFENDANT MAJOR: I already do 11 years in prison 

sentence already, your Worship. 

THE COURT: The five years will work out to 40 months prison 

time. You will not be serving basically provided you have 

behaved yourself any term on your conviction. In relation now 

to the confiscation --” 

68.  The Court, differently constituted, in The Attorney General v Larry Raymond Jones 

SCCrApp. Nos. 12, 18 and 19 of 2007, found that a judge had erred while conducting a re-
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sentencing exercise when he imposed a sentence of "time served". Sawyer, P, in delivering 

the judgment of the Court determined that the judge's sentence was not based on statute or 

common law; but all that the Court could do was to quash the sentence and substitute a 

sentence of determinate years in order to rectify the record.  

69.  In the Mauritian case of Prakash Boolell v The State  [2006] UKPC 46, where a lawyer had 

been convicted of swindling and sentenced to six months' imprisonment after a trial in 

circumstances where there had been an aborted trial and the total time it had taken to complete 

the trial and appeals was some fifteen years, on appeal to the Privy Council, that Court set 

aside the prison sentence and imposed a fine. Their Lordships found that the delay in that case 

breached Boolell's right to have a trial within a reasonable time. The present appeal is 

distinguishable from the facts in Boolell inasmuch as the appellant has been imprisoned for a 

longer period than the sentence the Magistrate purported to impose.  

70.  Although I am satisfied that the sentences imposed by the Magistrate could not commence on 

a date prior to 12 November 2007, I am unable to perceive any injustice inuring to the 

appellant in the circumstances if the sentences were not quashed. He had been convicted of 

serious drug offences and was deserving of the court's condign punishment. The terms of 

imprisonment imposed by the Magistrate were not unduly harsh or severe. In the premises, 

this would have been an appropriate case for the application of the proviso to section 15(2) of 

the Court of Appeal Act because no miscarriage of justice has actually occurred.  

71.  Notwithstanding the fact that it took over four years for the Magistrate to conduct an exercise 

that should have been completed more expeditiously, I do not find that in so doing, she 

breached the appellant's right to be tried within a reasonable time because the process she 

employed during the hearing of the confiscation application inured to the benefit of the 

appellant, to wit, it afforded him the opportunity to give evidence on his own behalf and to 

call witnesses in support of his case. Moreover, the many adjournments that added to the 

length of time it took to complete the hearing were necessitated due to the Defence's requests.  

Conclusion 

72.  The Magistrate did not wrongly convict the appellant as she was invested with the authority 

to preside over his case; nor did the magistrate breach the appellant's Article 20 right to a trial 

within a reasonable time when she passed sentence upon him on 12 November 2007.  

73.  In the premises, I too would dismiss this appeal. 

 

 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 


