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On 19 February 2005 Brandon Pierre was stabbed to death. Two days later, on 21 February 2005, 
the appellant was arrested with respect to Pierre’s murder. He was arraigned the following day. 
The matter proceeded to a Preliminary Inquiry and there were a number of delays leading to the 
magistrate granting a final adjournment on 4 April 2006. Thereafter, the matter was adjourned 
twice more. The appellant was eventually committed to stand trial on 14 December 2006. On or 
about 14 January 2015 the appellant was served with an indictment and summoned to appear 
before the Supreme Court on 16 January 2015 to be arraigned. Following a number of 
adjournments, the appellant was arraigned on 6 February 2015 and a trial date was set for 7 
September 2015. The matter did not proceed on that date, nor did it proceed on 5 April 2016 or 5 
February 2018. A new date of 12 August 2019 was set with a backup date of 7 May 2018. On 7 
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May 2018 the matter was adjourned to 16 July 2018 for trial. Three days before, on 13 July 2018, 
the appellant filed an Originating Notice of Motion seeking a permanent stay of the matter on the 
basis that he had not been tried within a reasonable time nor was he afforded a fair hearing. The 
learned judge below dismissed the appellant’s Motion and the appellant now appeals that decision 
to this Court.  
 
Held: appeal dismissed; judge’s decision affirmed. The appellant’s trial is to be fixed at the earliest 
practicable time and is to be afforded priority to cases of lesser vintage.  
 
When considering the issue of whether the right to a trial within a reasonable time has been 
breached the court considers the following factors: length of the delay, the reasons for the delay, 
the accused’s assertion of his rights and any prejudice to the accused as a result of the delay. The 
issue of prejudice is the most serious. In considering the effect of prejudice the judge ought to have 
regard to the impact of the delay on the fairness of the trial.  
 
A court may stay proceedings where the delay is exceptional and the defendant can demonstrate 
that “he will suffer serious prejudice to the extent that no fair trial can be held, in other words that 
the continuance of the prosecution amounts to a misuse of the process of the court.” Permanent 
stays should be the exception rather than the rule.  
 
It does not follow that a permanent stay is the remedy for breach of the right to be tried within a 
reasonable time. The breach of right is established by the delay and is not concerned with the 
prospective trial. Nevertheless, the appropriate relief where such a breach has been established is 
within the sole discretion of the trial judge and an appellate court will not interfere with that 
discretion unless it can be demonstrated that it is unreasonable in the Wednesbury sense.  
 
Albert Barr a.k.a. Albert Hanna v. The Attorney-General Criminal Case No. 33/1/96 mentioned 
Attorney General's Reference (No. 1 of 1990) [1992] 3 All ER 169 applied 
Attorney General's Reference (No. 2 of 2001) [2003 UKHL 68 applied 
Barker v Wingo (1972) 407 US 514 considered  
Bhola v Attorney General and another [2016] 4 LRC 374 considered  
Boolell v The State [2007] 2  LRC 483 mentioned 
Culpepper (Kevin) v The State (2000) 58 WIR 420 applied  
Director of Public Prosecutions and another v Jaikaran Tokai and Others [1996] A.C. 856 
considered 
Duke Knowles v. The Attorney-General Criminal Case No. 348 of 1996 (unreported) mentioned 
Dwyer v Watson [2004] LRC 577 mentioned 
Frank Gibson v the Attorney General (2010) CCJ 3 mentioned 
Kevin Stevenson Hanna v. The Attorney-General Criminal Case No. 430 of 1989 mentioned 
Martin v Tauranga District Court [1995] 2 LRC 788 applied 
R. v. Campbell [2004] BHS J. No. 422 considered 
R. v. Craig Nigel Higgs et. al.  Criminal Case No. 119R/10/1988 mentioned 
R. v. Ricardo Farrington Criminal Case No. 33/1/96 mentioned 
Renvil Oneil Eccleston v. The Attorney-General [2003] BHS J. No. 7 considered 
Sean Saunders, et. al. v. The Attorney-General Criminal Case No. 41/1/96 mentioned 
Sookermany v. Director of Public Prosecutions (unreported) 1 May 1996 applied 
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Stephen Ronel Stubbs v the Attorney General SCCrApp. No. 153 of 2013 mentioned 
Taione and Others v Kingdom of Tonga [2005] 4 LRC 661 considered 
Tan v Cameroon [1992] 2 AC 205 applied 
Tavari Dorsette v the Attorney General (2016) 1 BHS J. No. 58 mentioned 
 

 

 

 

 

 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. On 2 November 2020, we heard the submissions of Counsel in relation to an appeal against the 
decision of Madam Justice Deborah Fraser ("the Judge") that had been delivered on 19 October 
2018, in which the Judge had dismissed a Constitutional Motion brought by the appellant. We 
promised that we would render our decision in writing; and we do so now. 
 

2. This matter arises out of proceedings relating to the stabbing death of Brandon Pierre at the 
Mall of Marathon on 19 February 2005. A history of the proceedings in this case was provided 
in the submissions of the appellant and in those of the respondent. Both sets of facts are, in all 
material respects, similar. However, for the purposes of this judgment, I propose to refer to 
both, to a certain extent, because divergences do occur, and different interpretations are placed 
on certain events. The appellant's facts are as follows: 

"Facts 

 2. On or about the 21st day of February, 2005, the 
Appellant was arrested and questioned by the Royal 
Bahamas Police Force (RBPF) with respect to a Murder. 

 3. On or about the 22nd day of February, 2005, the 
Appellant was charged and arraigned before the 
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Magistrate's Court for Murder contrary to Section 
 291 of the Penal Code of The Bahamas. 

 4. The matter then proceeded to a Preliminary Inquiry 
before the Honourable Marilyn Meeres who was then 
sitting as the Magistrate for  Court Number 5. 

 5. The Appellant pleaded not guilty to the offence for 
which he was charged and he is presently on bail pending 
the determination. 

 6. During the Preliminary Inquiry there were several 
delays due to the Prosecution not being ready to proceed 
to the extent that the Magistrate made an Unless Order 
for a final adjournment on the 4th day of April, 2006. 

 7. The Preliminary Inquiry was then adjourned to the 
24th day of July, 2006 and was further adjourned to the 
9th day of October, 2006. 

 8. On the 14th day of December, 2006 the Appellant was 
committed to stand trial. 

 9. On or about the 14th day of January, 2015, some 8 
years and 1 month after the conclusion of the Preliminary 
Inquiry, the Respondent (sic) was served with an 
indictment. 

 10. The Appellant was then summoned to appear before 
the Supreme Court for the 16th day of January, 2015 to 
be arraigned. 

 11. On the 16th day of January 2015, the Court was not 
in possession of the Appellant's file. That for this, the 
Appellant's arraignment was adjourned to the 30th day 
of January, 2015. 

 12. The Appellant's arraignment was then further 
adjourned to the 6th day of February, 2015. 

 13. On the 6th day of February, 2015, the Appellant was 
arraigned and the trial was set for the 7th day of 
September, 2015. The trial did not proceed 
 through no fault of the Appellant. 

 14. On the 5th day of April, 2016, the trial date was re-
fixed for the 5th day of February, 2018. 

 15. Due to no fault on the part of the Appellant, the trial 
did not proceed on the 5th day of February, 2018. A back-
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up trial date was then set for the 7th day of May, 2018 
and a substantive trial date was set for the 12th day of 
 August, 2019. 

 16. On the 7th day of May, 2018, the trial did not proceed 
and the matter was, once again, adjourned to the 16th day 
of July, 2018 for trial. 

 17. On the 13th day of July, 2018, the Appellant filed an 
Originating Notice of Motion seeking for a declaration 
that he was not tried in a reasonable time and was not 
afforded a fair hearing. That for this, the Appellant 
sought  for an Order that his trial be permanently stayed. 
The Appellant's Motion was supported by an Affidavit 
that was filed on the same date."    

 
3. What is incontrovertible is that the delay in the appellant's case runs from 21 February 2005. 

The issues for determination by the Judge, as she identified them to be, were as follows: 

“(a) whether there is a violation of the Applicant’s right 
to a fair trial within a reasonable time; 

(b) whether a trial of the Applicant at this time would 
amount to a violation of his right to a fair trial under 
Article 20(1); 

(c) whether the Applicant can under the circumstances 
presented to this Court receive a fair trial; 

(d) whether the remedy in this case should be a stay of 
the proceedings.” 

This seems to be an accurate assessment of the issues she had to determine. 

4. The Judge outlined the submissions of Counsel and in doing so made reference to cases cited 
by the respondent: Tavari Dorsette v the Attorney General (2016) 1 BHS J. No. 58, Stephen 
Ronel Stubbs v the Attorney General SCCrApp. No. 153 of 2013 and Frank Gibson v the 
Attorney General (2010) CCJ 3. The Judge's view of the appellant's case was to the effect that 
he had no control of the prosecution of his case hence he was to a very small degree responsible 
for the delay that had occurred.  
 

5. The Judge concluded her decision as follows: 

"21. Having considered the above, the Court finds that 
even though the Applicant contributed to some delay, the 
delay by the Prosecution in this matter is presumptively 
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prejudicial; however the Applicant has not satisfied 
 this Court on a balance of probabilities that he will not 
obtain a fair trial. The motion is hereby dismissed. 

 24. (sic) Having regard to all the circumstances of this 
Case and what was communicated at the last 
adjournment in this matter that shall be the final 
 adjournment for the Respondent in this case. The trial 
date is set for the 12th August 2019 with a pre-trial date 
set for July 25th, 2019." 

6. On 23 October 2018 the appellant filed his Notice of Appeal. However, on 2 October 2020, he 
filed an amended Notice of Appeal which is predicated on the following grounds: 

"1. That the learned Judge erred in fact and/or law when 
she ruled that there was nothing on the file which 
suggested that the Appellant would be relying on oral 
testimony as a part of his defence. 

 2. That the learned Judge erred in fact and/or law when 
she determined that  it would be due to the fault of the 
Appellant if alibi witnesses may have difficulty recalling 
events which took place thirteen (13) years prior. 

 3. That the learned Judge erred in fact and/or law when 
she determined that  the Appellant had not proved that 
on the balance of probabilities that the Appellant would 
not obtain a fair trial. 

 4. That the learned Judge erred in fact and/or in law by 
wholly dismissing the Appellant's Originating Notice of 
Motion and not granting a declaration that the Appellant 
has not been tried within a reasonable time 
 notwithstanding her finding to the contrary. 

 5. That the decision of the learned Judge is unsatisfactory 
having regard to the circumstances of the case." 

7. The respondent's submissions disclose the following factual matrix: 
 

"1. On the 23rd February, 2005, the Appellant was 
arraigned for the offence of Murder and a Preliminary 
Inquiry commenced before Magistrate Marilyn Meeres 
(as she then was) in Magistrate’s Court No. 5. 
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 2. On the 12th December, 2014, an Information against 
the Appellant was filed in the Supreme Court and the 
Appellant was arraigned before Turner, J. on the 6th 
February, 2015 (owing to a delay with the receipt of the 
 Court’s file).  
 
 3. The matter was assigned to Winder, J. for trial.  
 
 4. On the 17th February, 2015, a trial date was set for 7th 
September, 2015. On this occasion, Miss Krista Mason 
Smith appeared for the Appellant. 
 
 5. On the 27th August, 2015, counsel for the Appellant, 
namely, Miss  Crystal Rolle holding brief for Mr. Murrio 
Ducille, advised the Court that they were unable to 
proceed with the matter given that they had a trial 
 scheduled before another judge.  
 
 6. A new trial date was then scheduled for Monday, 2nd 
August, 2016. 
 
 7.  On the 5th April, 2016, counsel for the Appellant, 
again in the person of Ms. Rolle, appeared and explained 
to the Court that when the trial date of the 2nd August, 
2016 had been set, she had just commenced employment 
 at the Chambers of Murrio Ducille and, subsequently, 
discovered that that date was not convenient, as the firm 
takes vacation during the month of August.  
 
 8. A new trial date of the 5th February, 2018 was set, with 
a back-up trial date set for the 7th May, 2018 and, at that 
time, counsel for the Respondent asked that the Court’s 
record reflect that the new trial date was simply at 
 the request of counsel for the Appellant, as the 
Respondent was ready to proceed. 
 
 9. On the 5th February, 2018, a new substantive date was 
set; namely, 12th August, 2019 and a back-up date was 
set for the 7th May, 2018, given that the Court was still 
involved in a trial.  
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 10. On the 7th May, 2018, the matter, again, did not 
proceed.  
  
11. On the 13th July, 2018, the Appellant filed an 
Originating Notice of Motion (Tab 2) and an Affidavit in 
Support (Tab 3) in respect of this matter. 
 
 12. On the 29th August, 2018, the Respondent filed an 
Affidavit in Response (Tab 4) and Submissions in 
response to same. 
 
 13. On the 31st August, 2018, the Appellant filed a second 
affidavit in respect of this matter, in reply to that of the 
Respondent (Tab 5).  
 
 14. Arguments were heard by the parties on the 31st 
August, 2018.  
 
 15. On the 19th October, 2018, the Court, subsequently, 
denied the Appellant’s Application to stay the 
proceedings and confirmed the substantive trial date of 
the 19th August, 2019 (Ruling of Fraser J, Tab 6). 
 
 16. To date, the trial in respect of the matter has yet to 
proceed, given that counsel for the Appellant has, on each 
subsequent occasion, advised that an appeal was lodged 
in this Honourable Court, following the ruling of the 
 Learned Judge." 
 

8. I now turn to the appellant's grounds of appeal, beginning with Ground 1. 

Ground 1 - The learned Judge erred in fact and/or law when she ruled that there was nothing 
on the file which suggested that the Appellant would be relying on oral testimony as a part 
of his defence 

9. Ms. Williams took issue with the Judge's finding at paragraph 18 of her ruling. Paragraph 18 
reads: 

"18. There is nothing in the file which suggests that the 
Applicant will be relying on oral testimony as part of his 
defence as there is no evidence that the Applicant filed 
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particulars of an Alibi to the Office of the Attorney 
[General] as  required by law and no leave to file out of 
time (sic) been sought. However, if such leave were to be 
granted, there is no evidence that the Applicant would not 
be able to contact such witnesses. Admittedly, should the 
Court  grant such leave, there is a likelihood that an Alibi 
Witness may have a difficulty recalling events which took 
place thirteen (13) years [ago] however that would be due 
to the fault of the Applicant and not the Respondent." 

10. Ms. Williams submits that there is no obligation on the appellant to disclose his witnesses 
before trial because he is entitled to "litigation privilege". I do not enter into a detailed 
examination on this point because, in my view, the submission is flawed to a certain extent. 
The submission may hold where witnesses who are proposed to be called by a defendant may 
have been present and seen the events surrounding the stabbing. These "eyewitnesses" would 
not be the same as alibi witnesses given the definition of such witnesses in the notice that is 
given to each defendant upon his committal in the magistrate's court or arraignment in the 
Supreme Court. An alibi witness is called to support the defendant's story that he was not at 
the scene of the offence at the material time. 
 

11. The respondent submits that according to the initial interview of the appellant by the police, 
the appellant denied committing the offence. He admitted that he had been at the Mall on the 
day in question but by the time of the incident he had already left the Mall and was in the 
Culmersville Area. Therefore, the respondent contends, it was likely that, as the Judge so 
believed, the appellant would be relying on alibi evidence.  
 

12. Thus, insofar as the Judge restricted her view to alibi witnesses giving oral evidence, she did 
not fall into error when regard is had to section 173 of the Criminal Procedure Code. Section 
173 states, inter alia: 

“173. (1) On a trial on information the accused person 
shall not without the leave of the court adduce evidence 
in support of an alibi unless, before the end of the 
prescribed period, he gives notice of particulars of the 
alibi. 

… 

 (6) A notice under subsection (1) shall either be given in 
court during, or at the end of, the committal proceedings 
before the magistrate or be given in writing to the 
prosecutor, and a notice under subsection (2)(c) or (d) 
shall be given in writing to the prosecutor.” 

13. In the court below, Counsel for the appellant, had submitted to the Judge that: 
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“...the Applicant in this matter when going through the 
case, the Applicant’s evidence would obviously 
necessarily depend on oral evidence which would be 
affected by the passage of time and the Applicant 
wouldn't have the benefit of perhaps an application to 
refresh memory as the prosecution witnesses would 
have”. (See page 8:2 of the transcript of 31 August, 2018). 
 

14. One of the purposes of providing the details relating to possible alibi witnesses to the 
magistrate's court during a preliminary inquiry or at his arraignment in the Supreme Court is 
that it provides the police with an opportunity to investigate the veracity of the alibi by 
locating, and obtaining statements from the witnesses. If the information about the witnesses 
is given and the police fail to act on it, a court may make comments about such failure adverse 
to the Prosecution's case during the trial.  
 

15. Notwithstanding, a suspect's right to silence, in my view, if he has an alibi and witnesses who 
can support his presence elsewhere at the material time, it behooves him to provide such 
information to the police at the earliest opportunity; but certainly, at the time he is required to 
do so by statute.  
 

16. The Judge did not advert to possible eyewitnesses, but that is explicable given the appellant's 
answers to the questioning by the police. Additionally, the appellant did not indicate any 
intention that he would be relying on any alibi witnesses by so signifying to the court on 
arraignment or within twenty-one days thereof to the Attorney General. Moreover, in the 
application before the Judge, the appellant did not provide the name of a single prospective 
witness that he may call at his trial. The Judge could not be faulted in those circumstances for 
concluding that the appellant would not be calling any witnesses in support of his alibi. Hence, 
her statement that "the Applicant will [not] be relying on oral testimony as part of his 
defence", is not unsupported on the material before her. 
 

17. Ms. Williams' further submission that the Judge ought not to have had any regard as to whether 
or not he would be relying on oral testimony as a part of his defence cannot be sustained 
because that is a component of the prejudice factor a court must take into consideration when 
deciding if a defendant can receive a fair trial or whether in all the circumstances of the case, 
it would be fair to try the defendant. Thus, it was incumbent on the Judge to take this issue 
into consideration during the constitutional application. 
 

18. This ground is baseless; and insofar as the appeal depends on it for its success, it fails. 
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Ground 2 - That the learned Judge erred in fact and/or law when she determined that it 
would be due to the fault of the Appellant if alibi witnesses may have difficulty recalling 
events which took place thirteen (13) years prior 

19. This ground relies in large part on the submissions made in ground; 1 but adds that given the 
delay in the matter, even if the appellant had filed particulars of an alibi before the trial, the 
memories of the appellant's witnesses would have been adversely impacted as they would 
experience difficulty recalling events that occurred some thirteen years ago. Further, Ms. 
Williams posited an unusual, I daresay, unreasonable, argument, that it would be prudent for 
a defendant to hear all of the Prosecution's witnesses before determining whether or not he 
would be relying on alibi witnesses.  
 

20. If a person is able, by the provision of witnesses, to demonstrate that he could not possibly 
have committed a crime, prudence and good sense dictates that that should take place at the 
earliest opportunity. It may forestall a prosecution for the offence and save the individual the 
time, expense and inconvenience of undergoing a trial. Further, should a trial ensue 
nonetheless, the Prosecution would not be able to claim that the alibi is a recent fabrication; 
possibly undermining the strength of the alibi in the eyes of the jurors. 
 

21. Notwithstanding the above, the appellant could only be blamed on the Judge's view of the 
delay for two and a half years of the operative period. It is my view, however, that the 
allocation of blame on the appellant for any part of the delay found to exist by the Judge is not 
of any great moment due to the determination of the Judge at paragraph 16 of her ruling that 
"... I must declare that the Applicant's right to be tried within a reasonable time has 
been breached". Responsibility for such delay as may have occurred is relevant in deciding 
whether there has in fact been a breach of the right to be tried within a reasonable time; and 
possibly to the level of compensation that may arise.  
 

22. That would be in accord with the authorities extending from Barker v Wingo (1972) 407 US 
514 where Powell, J formulated a useful tool for determining what constitutes a "reasonable 
time". He identified four factors to which a court must give heed in deciding whether or not 
the right to a speedy trial has been breached: 

1. the length of the delay; 

 2. the reasons for the delay;  

 3. the responsibility of the accused for asserting his 
rights; and  

 4. any prejudice to the accused. 

23. These factors have been used numerous times since in constitutional cases; and continue to be 
of assistance to courts considering the issue of delay. See, inter alia, Duke Knowles v. The 
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Attorney-General Criminal Case No. 348 of 1996 (unreported); R. v. Craig Nigel Higgs et. 
al. Criminal Case No. 119R/10/1988; Kevin Stevenson Hanna v. The Attorney-General, 
Criminal Case No. 430 of 1989; R. v. Ricardo Farrington Criminal Case No. 33/1/96; Sean 
Saunders et. al. v. The Attorney-General, Criminal Case No. 41/1/96; Albert Barr a.k.a. 
Albert Hanna v. The Attorney-General, Criminal Case No. 33/1/96; the Privy Council's 
judgment in Boolell v The State [2007] 2  LRC 483 and Dwyer v Watson [2004] LRC 577. 
 

24. It must be noted that the fourth factor is prejudice to the accused. The Judge did acknowledge 
that the appellant's witnesses may have a difficulty recalling events which took place thirteen 
years ago. That would be a telling point in the appellant's favour on a consideration whether 
he could yet receive a fair trial. It matters not whether the fault was the appellant's or not. The 
important consideration is the fairness of the prospective trial. 
 

25. At page 532 of Barker appears the following: 
 

"…Prejudice, of course, should be assessed in the light of 
the interests of defendants which the speedy trial was 
designed to protect. This Court has identified three such 
interests: (i) to prevent oppressive pre-trial 
 incarceration; (ii) to minimize anxiety and concern of the 
accused: and (iii) to limit the possibility that the defence 
will be impaired. Of these, the most serious is the last ... 
If witnesses die or disappear during a delay the 
 prejudice is obvious. There is also prejudice if defence 
witnesses are unable to recall accurately events of the 
distant past. Loss of memory however, is not always 
reflected in the record, because what has been 
 forgotten can rarely be shown…" 

 
26. In assessing the effect of the delay, for example, possible loss of memory of the appellant's 

witnesses, the Judge ought to focus on the impact of delay on the fairness of the mechanisms 
constituting a criminal trial and not on who is at fault. This exercise would involve an 
evaluation of the complexity of the offence, whether there are reams of documents involved 
or numerous witnesses who may be testifying about matters that require a descent into 
minutiae and so would test the memories of mere mortals. 
 

27. In Tan v Cameroon [1992] 2 AC 205 Lord Mustill said at page 225: 

"…But the establishment of these facts is only one step on 
the way to a consideration of whether, in all the 
circumstances, the situation created by the delay is such 
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as to make it an unfair employment of the powers of the 
court any longer to hold the defendant to account. This is 
a question to be considered in the round, and nothing is 
gained by the introduction of shifting burdens of proof, 
which serves only to break down into formal steps what 
is in reality a single appreciation of what is or is not 
unfair." 

28. Nevertheless, the Judge was satisfied that notwithstanding the probability of the Defence 
witnesses experiencing a difficulty in recalling events that have occurred so far in the past, the 
appellant could still receive a fair trial. The apportionment of blame is nowhere to the point in 
the circumstances. Moreover, there is nothing to suggest that the appellant had an alibi or that 
he had any witnesses to call in support of an alibi. The Judge's comments, therefore, are based 
on a hypothetical proposition which has no basis on the facts.  
 

29. Thus, I do not find any merit in this ground. 

Ground 3 - That the learned Judge erred in fact and/or law when she determined that the 
Appellant had not proved that on the balance of probabilities that the Appellant would not 
obtain a fair trial 

30. There is a fundamental principle of law which says, in effect, that he who alleges must prove. 
The principle is memorialised in section 82 of the Evidence Act. The appellant alleged that he 
would not be able to receive a fair trial due to the delay in bringing his case to that stage of 
the proceedings. Therefore, the onus of demonstrating the reason(s) for his allegation rested 
on him. 
 

31. In Culpepper (Kevin) v The State (2000) 58 WIR 420, a case which involved a period of 
delay of six years, Lord Bingham of Cornhill stated at page 424: 

"Delay 

It was submitted that the lapse of over six years from the 
arrest of the appellant to his trial was such a period as 
gravely to prejudice the defence of the appellant. This 
lapse of time would, it was argued, have provided 
 ground for an application to stay the proceedings as an 
abuse of the process of the court. It was accepted that 
such an application might not have succeeded, but if the 
trial judge had rejected it he would have done so  on the 
basis that he would warn the jury in his summing-up that 
the passage of time was potentially prejudicial to the 
appellant and that the jury should take full account of this 
when considering their verdict. As it was, no such 
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direction was given and this omission rendered the 
 conviction unsafe. 

 The Board cannot accept this submission. It is well 
established that a trial court can stay proceedings on 
grounds of delay, but the circumstances must be 
exceptional and the defendant must show on the balance 
of probabilities that owing to the delay he will suffer 
serious prejudice to the extent that no fair trial can be 
held, in other words that the continuance of the 
prosecution amounts to a misuse of the process of the 
court;  see Attorney-General's Reference (No 1 of 
1990) [1992] QB 630 at 643 and 644." [Emphasis added] 

 
32. In Attorney General's Reference (No. 1 of 1990) [1992] 3 All ER 169, at page 176, Lord 

Lane, CJ stated: 

"Stays imposed on the grounds of delay or for any other 
reason should only be employed in exceptional 
circumstances. If they were to become a matter of 
routine, it would be only a short time before the public, 
 understandably, viewed the process with suspicion and 
mistrust. We  respectfully adopt the reasoning of 
Brennan J in Jago v District Court of New South 
Wales (1989) 168 CLR 23. 
 
 In principle, therefore, even where the delay can be said 
to be unjustifiable, the imposition of a permanent stay 
should be the exception rather than the rule. Still more 
rare should be cases where a stay can properly be 
imposed in the absence of any fault on the part of the 
complainant or prosecution. Delay due merely to the 
complexity of the case or contributed to by the actions of 
the defendant himself should never be the foundation for 
a stay." 

33. I have perused the record, but I have not found any specific prejudice mentioned by the 
appellant to justify a stay of proceedings beyond the possible loss of memory of the witnesses 
in the case. Ms. Williams did mention the appellant's impecunious situation for not retaining 
a professional psychologist to speak to the anxiety the appellant experienced due the 
prolonged nature of this case; but I accept that where a delay is protracted, as in this case, 
prejudice may be inferred by the length of the delay alone. 
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Ground 4 - That the learned Judge erred in fact and/or in law by wholly dismissing the 
Appellant's Originating Notice of Motion and not granting a declaration that the Appellant 
has not been tried within a reasonable time notwithstanding her finding to the contrary 

34. This ground may be addressed quite briefly. At paragraph 16 of her ruling the Judge found: 
 

"16. In May 2018, the Respondent was unable to proceed. 
The substantive trial this now set for trial on August 12th 
2019. Based upon that alone I must declare that the 
Applicant’s right to be tried within a reasonable time 
 has been breached."  

 
35. The Judge has declared the appellant's right to a trial within a reasonable time has been 

breached. Thus, the appellant's ground is baseless. 

Ground 5 - That the decision of the learned Judge is unsatisfactory having regard to the 
circumstances of the case 

36. As indicated in ground 4, the Judge did make a declaration that the appellant’s right to be tried 
within a reasonable time had been breached.  
 

37. I have perused the appellant's grounds and his submissions in support thereof and while it may 
be assumed that he is attacking the Judge's decision not to grant a permanent stay of his 
criminal trial, I have been unable to find a ground that specifically sets out a challenge on that 
basis. The pith and substance of his case is directed against the perceived failure of the Judge 
to grant a declaration that his right to a trial within a reasonable time has been breached. 
Nonetheless, I have considered the relief the Judge did grant and its appropriateness in the 
face of her finding of a constitutional breach. 

The Appropriate Relief 

38. In Director of Public Prosecutions and another v Jaikaran Tokai and Others [1996] A.C. 
856, Lord Keith of Kinkel identified the issue before the Privy Council at page 860: 
 

"The question raised by this appeal is whether in 
Trinidad and Tobago long delay in bringing accused 
persons to trial constitutes an infringement of their 
constitutional rights with the result that the indictment 
must be quashed, and no further proceedings taken." 

 
39. Having canvassed a number of authorities his Lordship stated, at page 870 of the judgment, 

the Board's endorsement of the principle enunciated by de la Bastide, CJ (as he then was) in 
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Sookermany v. Director of Public Prosecutions (unreported) 1 May 1996, where the Chief 
Justice said: 
 

"As there are admittedly measures available to a trial 
judge to negative the prejudicial effect on the defence of 
delay, there would seem to me to be no reason why a court 
following the lead given by the Board in [Boodram] 
should not in all but the most exceptional circumstances 
refuse to stay criminal proceedings on a constitutional 
motion brought for that purpose, and leave it for the trial 
judge to determine what measures he should take to 
counteract the prejudicial effect of the delay and if he 
should  conclude that no effective counteraction is 
possible, himself to order the proceedings stayed." 

 
40. In Attorney General's Reference (No. 2 of 2001) [2003 UKHL 68 at paragraph 24, Lord 

Bingham said, inter alia: 

"[24] …It will not be appropriate to stay or dismiss the 
proceedings unless (a) there can no longer be a fair 
hearing or (b) it would otherwise be unfair to try the 
defendant. The public interest in the final determination 
of criminal charges requires that such a charge should 
not be stayed or dismissed if any lesser remedy will be just 
and proportionate in all the circumstances. The 
prosecutor and the court do not act incompatibly with the 
defendant's Convention right in continuing to prosecute 
or entertain proceedings after a breach is established in a 
case where neither of conditions (a) or (b) is met, since the 
breach consists in the delay which has accrued and not in 
the prospective hearing…" 

See also the judgment of John, JA in Stephen Ronel Stubbs.  

41. In Martin v Tauranga District Court [1995] 2 LRC 788 Hardie Boys, J. made the trenchant 
observation at page 804: 
 

"…The right is to trial without undue delay; it is not a 
right not to be tried after undue delay…" 

 
42. Isaacs, J (as he then was) in Renvil Oneil Eccleston v. The Attorney-General [2003] BHS 

J. No. 7, was invited by the respondent to make an "unless order" requiring the prosecution to 
commence within a certain time frame or else be stayed upon a further application for that 
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purpose by the applicant if he found that there had been a constitutional breach of the 
applicant's right to a trial within a reasonable time. He did so find but declined the respondent's 
invitation. 
 

43. However, in R. v. Campbell [2004] BHS J. No. 422, Isaacs, J (as he then was) deemed it in 
the societal interest that the allegations made against the applicant, Richard George Campbell, 
be ventilated in a trial. Thus, at paragraph 28, he held as follows: 
 

“28. Thus, I hold that the Applicant's right to a fair 
hearing "within a reasonable time" has been breached; 
and I so declare. I order that if the  Applicant's trial does 
not commence by the end of the next sitting of the 
 Court, viz, 31 December 2004, the continued prosecution 
of the case shall be stayed.” 

 
44. Generally speaking, the crafting of the appropriate relief by the trial judge where a breach of 

the right to a trial within a reasonable time has been disclosed, rests solely within the discretion 
of the judge. An appellate court will not interfere with that discretion unless it can be shown 
that the discretion has not been exercised judicially or that the decision is unreasonable in the 
"Wednesbury" sense.  
 

45. It must be remembered that the grant of a declaration is entirely discretionary and does no 
more than to express a court's opinion on the law. In a decision of the Supreme Court of Tonga, 
Taione and Others v Kingdom of Tonga [2005] 4 LRC 661, where a challenge was made 
to the "validity of three pieces of legislation: the Act of Constitution of Tonga 
(Amendment) Act 2003, the Media Operators Act 2003 and the Newspaper Act 2003" 
Webster, CJ stated, inter alia at pages 721-2: 

"The Oxford Dictionary of Law describes 'declaratory 
judgment' as a judgment that merely states the court's 
opinion on a question of law or declares the rights of the 
parties, without normally including any provision 
 for enforcement. Curzon's Dictionary of Law describes 
'declaration judgment' as a judgment which merely states 
the court's opinion on a question of law, or declares the 
rights, existing or future, of the parties; and does not 
generally carry an order for enforcement (Order 15, r 
16). In his classic work Constitutional and 
Administrative Law (5th edn, 1986) de Smith in his 
chapter on Remedies clearly deals with the declaration or 
declaratory judgment as being separate from and not 
including the prerogative orders of certiorari, prohibition 
and mandamus or the prerogative writ of habeas corpus; 
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and explains that declarations can be awarded in almost 
every situation where an injunction will lie and are 
 a discretionary remedy, but states that there are few 
limits to the potential scope of declaratory relief in public 
law (pp 622–624). In the later work Judicial Review of 
Administrative Action (5th edn, 1998) by de Smith, 
 Woolf & Jowell at 18–001 it is stated: 
 

'A declaratory judgment is a formal statement by 
the court pronouncing upon the existence or non-
existence of a legal state of affairs. It declares what 
the legal position is and what are the rights  of the 
parties … A declaratory judgment … pronounces 
upon the existence of a legal relationship but does 
not contain any order  which can be enforced 
against the defendant.'" 

46. In Bhola v Attorney General and another [2016] 4 LRC 374, a case arising in Trinidad and 
Tobago ("T&T") that involved the failure of a Police Service Commission to advise a 
dismissed officer of his right of appeal, the Privy Council held at paragraph 30: 
 

“[30] We note that under s 14 of the Constitution relief is 
always discretionary. However, that discretion must be 
exercised in light of both the law and all relevant facts and 
circumstances. The purpose of constitutional relief is to 
effectively vindicate impugned rights.” 

 
47. Section 14 of the T&T Constitution provides, inter alia: 

"14. (1) For the removal of doubts it is hereby declared 
that if any person alleges that any of the provisions of this 
Chapter has been, is being, or is likely to be contravened 
in relation to him, then without prejudice to any other 
action with respect to the same matter which is lawfully 
available, that person may apply to the High Court for 
redress by way of originating motion.  

(2) The High Court shall have original jurisdiction—  

(a) to hear and determine any application made by 
any person in pursuance of subsection (1); and  

(b) to determine any question arising in the case of 
any person which is referred to it in pursuance of 
subsection (4),  
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 and may, subject to subsection (3), make such orders, 
issue such writs and  give such directions as it may 
consider appropriate for the purpose of  enforcing, or 
securing the enforcement of, any of the provisions of this 
 Chapter to the protection of which the person concerned 
is entitled." 

48. Section 14 of the T&T Constitution is similar to Article 28 of the Constitution of The Bahamas 
which states, inter alia: 

"28. (1) If any person alleges that any of the provisions of 
Articles 16 to 27 (inclusive) of this Constitution has been, 
is being of is likely to be contravened in relation to him 
then, without prejudice to any other action with respect 
to the same matter which is lawfully available, that 
person may apply to the Supreme Court for redress.  

 (2) The Supreme Court shall have original jurisdiction-  

(a) to hear and determine any application made by 
any person in pursuance of paragraph (1) of this 
Article; and  

(b) to determine any question arising in the case of 
any person which is referred to it in pursuance of 
paragraph (3) of this Article,  

 and may make such orders, issue such writs and give such 
directions as it may consider appropriate for the purpose 
of enforcing or securing the  enforcement of any of the 
provisions of the said Articles 16 to 27 (inclusive) to the 
protection of which the person concerned is entitled:  

 Provided that the Supreme Court shall not exercise its 
power under this paragraph if it is satisfied that adequate 
means of redress are or have been available to the person 
concerned under any other law. [Emphasis added] 

49. It is clear, therefore, that even where a court determines that there has been a breach of an 
applicant's fundamental right, the court is not absolutely required to grant a form of relief.  

Conclusion 

50. I am satisfied that there is nothing contained in this appeal to cause me any unease about the 
Judge's ruling save and except for my observation about the apportionment of blame for the 
delay. I would dismiss this appeal and affirm the Judge's decision. The issue for the Court is 
the way forward for this case, bearing in mind the lengthy delay that has already occurred in 
its disposition. 
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51. At the time the Judge rendered her decision, the appellant's trial was to commence on 12 

August 2019. That did not happen; no doubt due to the appeal launched by the appellant to 
this Court against the Judge's decision. This means, therefore, that a new trial date must now 
be fixed. 
 

52. I order that the appellant's case be fixed for trial at the earliest practicable time in the court 
below; and in that regard, it is to be afforded priority to any other cases of lesser vintage.  

 

 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

53. I agree.  
 

__________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 

 

54. I also agree.  

__________________________________________ 
The Honourable Madam Justice Bethell, JA 

 

 


