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Criminal appeal – Appeal against conviction – Armed Robbery – Identification - Witness 
identification – Identification parade – Hostile Witness – Witness identifies robber at 
identification parade but not does not identify the robber in court - Inconsistency with 
eyewitness evidence – Inconsistent statements - Judge’s direction on inconsistent evidence – 
Whether the judge’s direction to the jury was wrong – Safety of verdict  
 
On the morning of 19 December 2015, a person disguised in dreadlocks, camouflage and 
sunglasses, armed with a handgun entered Esso, located East Street and Balfour Avenue 
(“Esso”), and robbed the cashier of $1500.00, the property of Esso. The appellant turned 
himself in and was charged with the armed robbery of Esso. The prosecution’s case at trial was 
that the appellant was the robber while the case for the defence was mistaken identity. The 
appellant called an alibi witness in his defence.  
 
In support of their case, the prosecution called three eyewitnesses. One eyewitness was not able 
to identify the appellant at the identification parade nor in court. The other two eyewitnesses 
identified the appellant as the robber at an identification parade but were unable to identify the 
appellant in court.  
 
Nevertheless, the appellant was found guilty, convicted, and sentenced to 15 years 
imprisonment. The appellant appeals his conviction on numerous grounds touching and 
concerning the identification process. In essence, he challenges the safety of his conviction. 
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Held: appeal allowed; conviction quashed. Parties will be heard on the issue of retrial. 
Application for bail pending appeal is dismissed.  
 
During her summing up the judge below told the jury that the reason the two witnesses were 
unable to identify the appellant in court was due to the passage of time. That was not the 
evidence.  
 
The Crown’s case was dependent upon the identification by the two eyewitnesses of the 
appellant as the robber. Critical to the safety of the conviction was appropriate and clear 
directions by the judge to the jury as to how to treat the inconsistencies. The judge’s purported 
explanation of the inconsistency was not supported by the evidence and amounts to a fatal flaw 
affecting the safety of the verdict.  
 
 
Durad Munroe v The Attorney General SCCrApp. No. 152 of 2011 applied 
R v Galbraith [1981] 2 All ER 1060 mentioned 
 
 
 

J U D G M E N T  
 

 
Judgment delivered by the Honourable Sir Michael Barnett, P: 
 
Introduction  
 
1. On 19 December 2015 the cashier of Esso Service Station (“Esso”) on East Street and 

Balfour Avenue was robbed of $1,500.00, the property of Esso. The Crown’s case in the 
court below was that the appellant was the robber.  
 

2. Following a trial before a judge and jury the appellant was unanimously convicted for the 
offence of armed robbery on 28 September 2017 and, on 5 February 2018, sentenced to 15 
years imprisonment. His Notice of Motion indicating his intention to appeal his conviction 
was filed on 13 February 2018. For the reasons which follow the appeal is allowed and the 
parties will be heard on the issue of a retrial.  
 

3. By way of Summons, filed on 2 May 2019, the appellant applied to be admitted to bail 
pending appeal. The substantive appeal having been heard and disposed of the issue of bail 
falls away.  

 
Background 

 
4. The case for the Crown as taken from the respondent’s submissions was as follows: 

 
“2. The plank of the Prosecution’s case is that on 
Saturday, 19th December 2015, sometime around 7:30 
am, the Appellant went to the Esso Service Station, 
situated on East Street and Balfour Avenue, where he 
approached the phone card machine but left without 
purchasing minutes for a  cellular phone. Sometime 
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shortly after 8:00 am, the Appellant returned, dressed in 
a camouflage pant (sic), Rasta hat with locks and shades, 
where he entered the cashiers cage. While in the cashier’s 
cage, and while armed with a handgun, the Appellant 
robbed the cashier of $1500.00 in cash belonging to the 
Esso Service Station and then left the establishment.  
 
3. The Appellant was later identified on an Identification 
Parade, by two employees of the Esso Service Station, as 
someone with whom they were familiar, and who they 
saw robbed the cashier on the date in question. 
 
4. The two employees, while testifying at the trial, and 
after having been declared hostile, accepted that the 
statements given to the Police were true, and accepted 
that the person who they saw robbed the establishment 
was the person that they picked out on the Identification 
Parade. 
 
5. The Identification Officer in charge of the 
Identification Parade, established the fact that the 
Appellant was the person that the witnesses had picked 
out on the Identification Parade.” 

 
5. While the case for the defence, was:  
 

“6. The Defence case is one of mistaken identity. The 
Appellant did not give evidence, however in a Record of 
Interview, he admitted to being at the establishment 
earlier on the day of the robbery.” 

 
The Appeal 
 
6. The appellant now appeals his conviction and sentence on the following grounds: 

 
“Conviction 
 
1. The learned trial judge erred in law when she directed 
the jury to consider the previous statements of Perez and 
Pearlagio Knowles when they assess the evidence and to 
make use of it in their deliberation.  
 
2. That there were a number of misdirections and 
misstatements of the evidence that affected and possibly 
prejudiced the fair trial of the appellant.  
 
3. That the directions of the learned trial judge to the jury 
on visual identification was very inadequate in the 
circumstances of the case and it had failed to achieve that 
to which the Turnbull warning was geared towards when 
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dealing with or assessing the evidence of visual 
identification. (Continued in ground 6). 
 
4. That having regards to the circumstances of the 
identification evidence, the verdict is unsafe and cannot 
be supported by the evidence.  
 
5. That the learned trial judge erred in law when she 
dismissed the submission of no case to answer on behalf 
of the appellant.  
 
6. That the directions of the learned trial judge on 
identification evidence was inadequate and has failed to 
achieve that to which the Turnbull warning was geared 
towards when dealing with or assessing the evidence of 
visual identification. (A continuation of ground 3). 
 
7. That the learned trial judge fail (sic) to have directed 
the jury on inferenced which would have assisted the jury 
in properly assessing and analyzing the evidence.  
 
8. That the learned trial judge misdirected the jury in law, 
thus resulting in the wrongful conviction of the appellant. 
 
9. That the identification parade was compromised, 
resulting in the identification of the appellant at the 
parade being invalid, and contaminated.  
 
10. That by the Crown, and police officers not providing 
the surveillance footage of before and after the robbery 
for the jury’s viewing has affect (sic) the fair trial, and 
had disadvantage (sic) the jury, and the defence.  
 
11. That the summing up on some particular points was 
not balanced and fair in the circumstances of the case.  
 
12. That the improper comments of the learned trial 
judge during the trial gave the appellant an apprehension 
of bias, and prejudice toward the appellant.  
 
13. That having regard to all the evidence, and the 
circumstances of the case as a while, the verdict is unsafe 
and unsatisfactory.  
 
14. That the learned trial judge failed to have properly 
directed the jury on the defence of Alibi and Alibi 
evidence for the appellant.  
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15. That the learned trial judge failed to have given the 
jury a Lucas Direction, or warning in the present case 
when the circumstances warranted it. 
 
Sentence 
 
1. That the eight (8) months that the appellant had served 
remanded into custody before being granted bail, and 
awaiting sentencing should be deducted from the 
sentence passed.  
 
2. That the learned trial, or sentencing judge erred when 
she increased an originally intended (10) years sentence 
to one of (15) years imprisonment.  
 
3. That the (15) years sentence imposed upon the 
appellant as a first time offender was unfair when 
compared with second time offenders convicted and 
sentence (sic) a second time for the same offence.” 

 
7. All of the appellant’s grounds of appeal against conviction will be considered together as 

they concern his identification as the robber and, therefore, the safety of his conviction.  
 

8. Early on the morning of 19 December 2015 Esso was robbed of $1,500.00. The eyewitnesses 
to the robbery were Perez Knowles (Perez), a deli worker, his brother Pearlajio Knowles 
(Pearlajio), a pump attendant and Latisha Armbrister (Armbrister), the service station’s 
cashier.  

 
9. Perez’s evidence was that on the day in question, around 7am he was standing behind the 

deli counter when a male walked into the store, he asked the male what he wanted but the 
male instructed him to move out of the way and pulled out a small handgun and walked to 
the cashier’s cage. Upon arrival at the cage, he demanded that the cashier open the register. 
Once opened he took out the money and left the store. According to Perez the entire incident 
lasted about 5 – 6 minutes, at most, and he had the robber in his unobstructed view for 3 – 
4 minutes. He was about 10 to 14 feet away at the time the robber was taking the cash out 
of the register, but as the robber was leaving the store, he passed him at a distance of about 
3 feet. In terms of lighting, as it was early in the morning, Perez testified that it was bright. 
Perez further testified that the morning of the robbery was not the first time he had seen the 
robber; he had seen him once or twice before as he was a regular customer in the store. 
According to Perez the robber wore a hat with dreadlocks. On 23 December 2015 Perez 
attended an identification parade. He picked out number 5 as the robber. He gave a statement 
to that effect.  
 

10. During Perez’s examination-in-chief he was asked: 
 

“Q. And, Mr. Knowles, did you do anything in relation to 
this matter on December 23, 2015? 
 
A. 23rd? Yes, ma'am. The parade. 
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Q. Tell us about that. 
 
A. They took us to the parade. Me and my brother, 
Pearlajio Knowles. 
 
Q. Yes. 
 
A. We chose the guy who did the robbery. 
 
Q. And did you chose anybody? 
 
A. I chose number 5. Chose a guy who resemble 
the robber. 
 
… 

 
Q. And this person that you identified who robbed the 
store on the 19th of December, 2015, this person that you 
identified that you said you chose at CDU, do you see that 
person in this courtroom today? 
 
A. No, ma’am. 
 
Q. You don’t see the person? 
 
A. No, ma’am. 
 
Q. Take your time. 
 
MR. CASH: My Lady, I believe the question has been 
asked and answered. I don’t know if he has to take any 
time.  
 
THE COURT: Thank you. 
 
THE WITNESS: No, ma’am.” 

 
11. At that point the jury was excused, and the Crown, pursuant to section 151 of the Evidence 

Act, sought to have Perez treated as an adverse witness. Defence counsel opposed Perez 
being deemed a hostile witness. The court ruled on the issue in the following manner: 
 

“The Court has listened to the evidence of the witness and 
the Court is satisfied pursuant to section 151 of the 
Evidence Act, Chapter 55, that this witness should be 
deemed an adverse witness. 
 
The Court is of the view that having seen the statement 
that was given to the police and dated the 23rd of 
December, 2015, and what is contained therein in relation 
to the identification parade is attendant to who he picked 
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out, that the answer that the witness gave in the court is 
materially different and as a result in the view of the 
Court the witness appears at that point to not be desirous 
of telling the truth. As a result the Court will have him 
deemed an adverse witness and the crown can cross-
examine him.” 

 
12. Following the judge’s ruling, Perez and the jury were recalled, and Crown counsel cross-

examined him. He was asked: 
 

“Q. Okay, did you not say to -- did you not in your 
statement say, 'during the viewing of this parade, I was 
able to pick out the male wearing number five around his 
neck and on his chest as the male that robbed my working 
establishment and who used to hang out at the same 
establishment', did you not say that, sir? 
 
A. Yes, ma'am. 
 
Q. And so, Mr. Knowles, did you not in fact pick out the 
male wearing number five around his neck as the person 
who robbed the East Street and Balfour Avenue service 
station? 
 
A. Yes, ma'am.” 

  
13. The surveillance tape was played for the jury and Crown counsel put to Perez that he never 

said anything about a male resembling the person who robbed the store but rather that at the 
ID parade he identified the person that robbed the store; Perez agreed.  
 

14. Defence counsel’s cross-examination of Perez was brief: 
 

“Q. Do you see the person be who robbed the store on the 
19th of December in court today? 
 
A. No, sir. 
 
Q. When you said in your evidence yesterday that you 
would have picked out someone who resembled the 
robber, what did you mean by that? 
 
A. I chose the gentleman who kind of looked like him. 
 
Q. "Kind of looked like him". But you can't say for sure 
who that person was who robbed the store. 
 
A. No, sir. 
 
Q. And you don't see that person who robbed the store in 
court today? 
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A. No, sir. 

 
15. In response to questions asked of Crown counsel by way of reexamination, Perez confirmed 

that the statement he gave to the Police was true and correct. 
 

16. With leave, Defence counsel was permitted to further cross-examine the witness: 
 

“Q. Let me ask you a further question. The person whom 
you picked out in the identification parade on the 23rd, 
was that the person who robbed the store? 
 
A. I chose the person who resembled the person. 
 
Q. Was that the person who robbed the store? 
 
A. No, sir. 
 
Q. When you gave the police a statement, was that 
statement under oath? And what I mean by that, did you 
swear on the Bible to tell the truth? 
 
A. No, sir. 
 
Q. Are you telling the truth now? 
 
A. Yes, sir.” [Emphasis added] 

  
17. Thereafter, Crown counsel sought leave to further question Perez about whether he 

understood the nature of the oath he swore. He testified that he was telling the truth when 
he gave the information to the police that he selected the person wearing number 5 as the 
robber. Further, cross-examination was permitted, and the witness was asked whether what 
he said in his statement is different from what he is saying in court now; the witness 
responded “No, sir.” 
 

18. He was then asked by defence counsel: 
 

“Q. What you said on the 23rd -- in your estimation of 
what you were saying on the 23rd, what were you saying? 
 
A. I was saying that I chose the guy who resembled the 
young man who robbed the store. 
 
Q. In your estimation of what you said on the 23rd, you 
are actually saying that you picked out a person who 
resembled? 
 
A. Yes, sir. 
 
Q. And not the actual person? 
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A. Right. 
 
Q. And you don't see the person who is the actual 
robber today? 
 
A. No, sir.” [Emphasis added] 

 
19. Crown counsel then questioned the witness on whether he understood the meaning of the 

word “resemble” and put to him that he never used the word resemble in his statement of 23 
December 2015. The witness acknowledged that he understood the meaning of the word 
resemble and accepted that he never used the word in his statement.  
 

20. The Crown then called Pearlajio, a pump attendant who happened to be inside the cashier’s 
cage at the time of the robbery. When asked to describe the robber he testified that he was 
unsure of the robber’s dress but noted that the person “had little size on them.” He further 
described the robber as having a “darkish kind of look, the lip and thing was dark”, 
round head and Rasta locks. Pearlajio was asked whether prior to the robbery he had ever 
seen the robber before; he said yes, he “used to come there” to get gas every once in a 
while. He testified that had the assailant under observation for about 2 to 3 minutes.  
 

21. Pearlajio, like Perez, gave a statement on 23 December 2015 after attending an ID parade.  
He testified that he picked out “a guy similar, who the – the body structure to the 
robber.”; this person was number 8. The Crown then made an application to treat Pearlajio 
as hostile on the basis that the evidence the witness was giving in court was materially 
different to the statement he had previously given to the police, following the ID parade. 
Notwithstanding defence counsel’s objection to the application the trial judge declared 
Pearlajio an adverse witness. The following exchange then occurred: 

 
“Q. Mr. Pearlajio Knowles, I am going to suggest to you 
that the information you gave to the police, dated 23rd of 
December, 2015, was truthful. Is that not so? 
 
A. I said all these things. 
 
Q. I am saying to you, the information contained in this 
statement, this information that you gave to the police, 
was the truth. 
 
A. That was two years ago -- 
 
… 
 
THE WITNESS: It was two years ago. I was 14 turning 
15. I needed a moment. That was my first time giving a 
statement or whatever. You know? 
 
THE COURT: Okay. I understand your explanation. 
Now can you answer counsel's question? 
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THE WITNESS: She could say it again? 
 
… 
 
Q. Yes. And I am suggesting to you, sir, that the reason 
why you gave the police this information was because this 
was -- the person that you identified at that identification 
parade was indeed the person who robbed the 
establishment; isn't that the truth? 
 
A. The person I picked out was someone similar to the 
person who robbed the gas station. 
 
Q. Sir, I am going to suggest to you that there is no word 
-- no reference here about someone being similar in this 
statement. Would you accept that? 
 
A. Yes, ma'am. 
 
Q. And so I am going to suggest to you that the person 
that you picked out was not similar. The person that you 
picked out was in indeed the person who robbed the 
establishment. Isn't that the truth? 
 
A. No, ma'am. 
 
… 
 
Q. When you talked, you spoke the truth, didn't you? 
 
A. I said what I see. 
 
Q. But you spoke the truth about what you saw; isn't that 
the truth? 
 
A. That's what I see. Yes, ma'am. 
 
… 
 
Q. And I am going to suggest to you that the reason you 
signed this was because you knew that what was 
contained in here was exactly what you knew to be the 
truth. Isn't that so, sir? 
 
A. Yes, ma'am. 
 
Q. Yes. And in saying what you knew exactly to be so, you 
said that the person who robbed the establishment was 
the person with the No. 8 around his neck; isn't that so? 
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A. Yes, ma'am.” [Emphasis added] 
 

22. Later, the following exchange occurred: 
 

“Q. I am going to suggest to you, Mr. Knowles, that the 
same person that you identified at CDU as the robber 
wearing the No. 8 around his neck is the same person you 
are looking at in the prisoners' dock. Isn't that the truth? 
 
A. No, ma'am. I ain't sure. 
 
Q. This is why you refuse to look at the person in the 
prisoners' dock. Isn't that the truth? 
 
A. It don't look like him. That person have a swell up 
nose. Darker. Don't really look like him, I tell you the 
truth. 
 
Q. From the moment you came in this court, you looked 
everywhere but the prisoners' dock. Isn't that the truth? 
 
A. No, ma'am. I look at everyone else. 
 
Q. As though you were intentionally avoiding the person 
in the prisoners' dock. 
 
A. No, ma'am. 
 
Q. Because you know that's the person who robbed the 
gas station on the 19th of December, 2015. 
 
A. This person even look darker. He bright. Little 
brighter. 
 
Q. Mr. Knowles, you understand that the television 
screen would appear a little darker. 
 
A. Yes, ma'am. But that look like a whole different skin 
colour other than the television. I know television. 
 
… 
 
Q. I am going to suggest to you that you are intentionally 
not identifying the person in the prisoners' dock today. 
 
A. No, ma'am. 
 
Q. I am suggesting to you that for whatever your reasons 
may be, you are intentionally refusing to accept what it is 
that you know you truthfully told the police on the 23rd 
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of December, 2015. I am over here still, sir. Isn't that the 
truth? 
 
A. No, ma'am. No, ma'am. 
 
… 
 
Q. And that the person that you identified with the No. 8 
around his neck was the person you saw rob that gas 
station. 
 
A. He had the same body structure as the person who 
robbed the gas station. 
 
Q. I am suggesting to you there is nothing in this 
statement about the body structure. 
 
A. Yes, I am telling you. 
… 
 
Q. I am going to suggest to you that the reason you 
selected the person in position 8 was because you knew 
that was the person who robbed that Esso gas station. Is 
that not the truth, Mr. Knowles? 
 
A. No, ma'am. 
 
… 
 
Q. I am going to suggest to you that the reason you 
selected the person with the No. 8 was because that is the 
person that you knew truthfully robbed that gas station 
on the 19th of December, 2015. 
 
A. No, ma'am. 
 
Q. Can you tell us, then, the reason why you selected the 
person. 
 
A. I told you earlier. 
 
Q. No, you tell me again, sir. 
A. They had like the same body structure. No one else in 
CDU had it like that.” 

 
23. During cross examination Pearlajio testified as follows: 

 
“Q. Do you know who is responsible for that robbery? 
 
A. No, sir. 
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Q. I want you to look all around this courtroom today. All 
around. 
 
A. No, sir. 
 
Q. Do you see the person who was -- who is that man who 
is on that screen with the shades on and the Rasta cap on? 
Do you see that person in court today? 
 
A. No, sir. 
 
Q. Did you look all the way around the room? 
 
A. Yes, sir.” 

 
24. As their final eyewitness, the Crown called Armbrister, Esso’s cashier. She testified that 

while working in the cashier’s cage on 19 December 2015 a man in camouflage pants and 
wearing a hat with dreadlocks approached the cage. The man held a gun at her side and 
removed money from in and around the cash register. During her examination in chief 
Armbrister was asked: 

 
“Q. All right. New, that person, did you see him before? 
 
A. I mean, there was someone who did come in there 
before who came to get Top-Up, but to me, that was like 
the same person. But I couldn't really identify him until 
after the fact, knowing that -- seeing him come inside 
there in a different appearance and the way that he 
walked, that's what made me believe that was the same 
person, because he was walking with a limp. 
 
Q. You said you saw him earlier. Can you tell me what 
you mean by that when you say you saw him earlier? 
 
A. Person came in there earlier with a white T-shirt and, 
I think, a jeans pants. And he came to put on some money 
on a phone from the Top-Up machine. And he went back 
out the door after that.” 

 
25. Armbrister never identified the appellant during her examination in chief, nor did she 

identify the appellant during cross examination. Like Perez and Pearlajio, Armbrister 
attended an ID parade, however, she was not able to identify anyone on the parade as the 
robber.  
 

26. Paul Bevans, one of Esso’s owners testified that he downloaded the surveillance video onto 
a DVD which he provided to the Police. Mr. Bevans did not provide the footage prior to the 
robbery which would have confirmed, or otherwise, whether the appellant had been in the 
store earlier to purchase top up as he indicated. He was asked whether, upon his attending 
Esso following the robbery, there was evidence that the police had dusted for fingerprints. 
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Mr. Bevans testified that although he was not there at the time it appeared to him that the 
police had, in fact, dusted for fingerprints as “white powder or whatever” was visible. 
 

27. The surveillance footage of the robbery was left for the jury’s consideration but none of the 
Crown’s witnesses identified the appellant on the video as the robber.  
 

28. Detective Sergeant Brown, the investigating officer, conducted a record of interview with 
the appellant. He testified that the appellant denied robbing the store but admitted to being 
at the store at some point that day to purchase a top up. He identified the person he conducted 
the record of interview in relation to as being the man in the prisoner’s dock. He testified 
that although the robber did not wear gloves, as appeared in the video, no fingerprints were 
found at the scene. Officer Brown testified that when other officers searched the appellant’s 
home they did not find any Rasta hat, camouflage pants or any of the articles of clothing 
constituting the disguise the robber wore to commit the robbery. However, Officer Brown 
testified that it would be rare to find items related to a disguise in the home of a suspect that 
turned themselves in as the appellant did.  
 

29. Inspector Stephen Carey conducted the ID parade and testified that both Perez and Pearlajio 
identified the appellant without any references to the words “resemble” or “similar”. He did 
not conduct the ID parade Armbrister attended. Officer Carey was asked: 

 
“Q. The person in respect of whom this identification -- 
the two identifications parades were conducted, do you 
see that individual in this courtroom today? 
 
A. Yes, ma'am. 
 
Q. Can you point the person out, please. 
 
A. In the suspect's box.” 

 
30. At the close of the Crown’s case defence counsel made a submission of no case to answer, 

pursuant to section 170 of the Criminal Procedure Code and relied on the first limb of R v 
Galbraith [1981] 2 All ER 1060, that is, that there was no evidence that it was the appellant 
that committed the offence. The Crown, in response, submitted that their case falls within 
the second limb of Galbraith and the judge ought to leave the case for consideration by the 
jury.  

 
31. The judge refused the no case submission.  

 
32. The appellant elected to remain silent and called only one witness, his mother, Antoinette 

Williams, who gave alibi evidence. She testified that at the material time the appellant had 
arrived home from his job as a security officer. As she had just finished fixing breakfast the 
appellant ate and then was asked by her to wash her jeep which she said took about one 
hour.  
 

33. Following closing submissions by the Crown and the defence the judge summed up the case 
to the jury.  
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34. As this case rested squarely on the identification of the appellant by Perez and Pearlajio, it 
was critical to the safety of any conviction that the judge give the appropriate and clear 
directions to the jury as to how to assess evidence where a witness has given inconsistent 
statements in their evidence at trial. At the trial both witnesses confirmed that they identified 
the appellant at the identification parade and that they were being truthful at that time. At 
the same time both witnesses stated in court that they did not see the robber in court and 
therefore did not identify the appellant as the person who robbed the store. It was, in our 
judgment, critical that the judge draw specific attention as to this contradiction in the 
evidence of the eyewitnesses and the jury’s consideration of the guilt of the appellant. 

 
35. In Durad Munroe v The Attorney General SCCrApp. No. 152 of 2011 the issue of 

inconsistencies in the evidence of a witness and the need for clear direction to the jury was 
considered by this Court. It said: 

 
“17.  This Court recently gave guidance on how a trial 
judge should deal with inconsistencies in his summation 
to the jury (see Capron v R SCCrApp No. 13 of 2011 
delivered on 26 March this year). In that case the Court 
adopted the formulation set out by the Privy Council in 
Grieves and others v R [2011] UKPC 39; (2011) 80 WIR 
441. That was an appeal from the Court of Appeal of 
Jamaica. Capron held that the judge should express to the 
jury in the following words or similar words "that 
discrepancies and inconsistencies raise the issue of 
whether the witnesses are credible and reliable and that 
they should consider whether their view of the 
truthfulness and reliability of the witnesses was affected 
thereby on any issue...". The judge should also explain the 
issue which the discrepancy affects. The Court drew 
attention to guidance given by the Privy Council in 
Grieves where the inconsistency related to the 
identification of the make of the gun that had killed the 
deceased and stated at paragraph 30 of Capron: 
 

‘30. On the question of the inconsistency it was held 
that it had not been enough for the judge having 
identified the inconsistency between Todd's 
evidence and the ballistics evidence simply to tell the 
jury that 'it is for you to say what you make of it'. 
The Judge ought to have said that the ballistics 
evidence pointed strongly to Todd being wrong in 
suggesting that the deceased had been shot with a 
Mark 11. The judge ought also to have directed the 
jury that they needed to consider whether that 
affected their view of the truthfulness and reliability 
of Todd's evidence that the deceased had been shot 
(or shot at) by a group including the four 
appellants.” 

And later: 
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“THE DIRECTIONS  
 
Inconsistencies 
 
24. There was a glaring inconsistency between Warren 
Godet's sworn testimony at the preliminary inquiry and 
his evidence given at the trial. The trial judge in his 
directions to the jury dealt with them as follows 
 

‘Now, I have indicated that Counsel for the defence 
had put to certain of the witnesses for the 
Prosecution, principally Warren Godet, that what 
he said in this court contradicts what he said in the 
preliminary inquiry. His explanation was that he 
may have made a mistake in the preliminary 
inquiry. This discrepancy had to do with, as I have 
already indicated to you whether when he said he 
fell having been pushed he says by his brother the 
gun fell with him or whereas he said in the 
preliminary inquiry after he fell the deceased his 
brother still had the gun in his hand. 
 
If you consider that and the evidence and the 
discrepancy which is impugned to Mr. Godet, he 
says he is speaking the truth in this court and 
counsel for the defence says that what he is do-ing is 
seeking to lie to you the members of the jury to 
present a stronger case as to what took place and 
what actually took place and what he said in the 
preliminary inquiry and he signed in that 
deposition as being true and correct. 
 
It is (sic) matter for you what you make of the 
discrepancies as between the evidence of Warren 
Godet in this court before you and the evidence of 
Warren Godet in the Magistrate's Court in the 
preliminary inquiry.’ 

 
25. Counsel states that the learned judge should have 
specifically directed the jury that because that evidence 
was crucial to the jury's perception of the appellant's 
culpability, the court ought to have directed the jury that 
it was not enough for Warren to simply say that it was a 
mistake. 
 
26. While Warren said that his change of story might 
have been due to a mistake, it did not rest there. In the 
Record there was also considerable cross examination of 
Warren to explore his story of what happened and 
Warren gave explanations of why what he said at the trial 
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was the true story instead of what he had said at the 
preliminary enquiry. He said that he was holding the 
deceased around his body with the gun locked to his side 
pointing downward and the deceased having discharged 
shots into the air did not have time to cock it again to fire 
before he pushed him aside upon the approach of the 
appellant and, as he claimed at trial the gun fell from his 
hand. 
 
27. Nevertheless the judge did not direct the jury, as he 
ought to have, that the evidence given at the trial, not that 
given at the preliminary enquiry, was the evidence to be 
considered in the case and that the discrepancies did raise 
the issue of the reliability and credibility of Warren as a 
witness. He ought to have directed them further that if 
they did not believe him, then depending on their 
acceptance or rejection of the other evidence, it left open 
the claim of the appellant that the deceased was shot 
accidently or in self defence.” 
 

36. In this case, during the course of her summation the learned judge directed on 
inconsistencies and discrepancies: 
 

“One discrepancy in the case came from two witnesses for 
the Crown would be an example of a discrepancy where 
in relation to Pelargio Knowles and Perez Knowles they 
were alleged to have identified the armed robber on their 
ID parade, but when they came in court they said that the 
individual resembled an armed robber whom they had 
identified on the identification parade. And so that would 
be a difference, because you remember that Ms. Whymns 
would have carefully put their previous statements that 
they had given the police to them. They accepted the fact 
that they had given the (sic) those statements. They 
accepted the fact that they had said those things to the 
police but in court before you it appeared that they would 
have changed that slightly. And in one case that he 
resembled the armed robber and the next case that they 
were similar to the armed robber which would be a 
difference. And so when you look at that that would be an 
example of an inconsistency. And you will decide whether 
or not that is important and indicated some reason to lie 
to you, or whether or not you believe it was trivial and 
something that you would wish to ignore. You would 
remember that the case for the Crown turned principally 
on the evidence of these two alleged eye witnesses 
supported by some circumstances as well that they would 
be seeking to rely on in terms of this case. I will come back 
to this whilst I am dealing with adverse witnesses and tell 
you how to deal with a witness who gives evidence in one 
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way in the beginning and then changes their evidence. 
And I would also remind you of the admonition that I 
gave you at the beginning of my summing up which was 
that you can accept all of what a witness says, or you can 
accept a part of what a witness says and you can reject 
the other part. So it's a matter for you. [Emphasis added] 

 
37. Later, the learned judge directed as follows: 

 
“An adverse witness, as you know Pelargio Knowles and 
Perez Knowles were witnesses for the Prosecution, but 
they have now given evidence that does not support, in 
some portions, the Prosecution's case. The Prosecution 
was therefore permitted to treat each of them as what we 
call in law an adverse witness. In essence it is a witness 
who seeks in the course of giving their evidence to change 
sides. And so Ms. Whymns was able to cross-examine her 
own witness to show that they had given one account to 
the police in their witness statements. And at trial they 
were seeking to give a different account. At the time both 
Mr. Knowles would have picked out this defendant who 
sits in this court at the identification parade which was 
conducted by Inspector Carey. And they would have said 
so in their witness statements, which they gave to the 
police. In their testimony in this court both Mr. Knowles' 
said that he had only picked out the defendant because of 
the wanted poster, in terms of one of them because of the 
wanted poster and because of what people were saying to 
him. 
 
The Prosecution is inviting you to find that they had 
effectively changed sides in that portion of their evidence 
and in relation to that portion of the evidence that you 
can treat that portion of the evidence as suspect, and that 
in fact what the witnesses said to the police was a truthful 
account. In the witness statement they would have told 
the police that the individual who they were picking out 
on the identification parade was in fact the individual 
who had robbed the establishment the Esso Service 
Station located on East street and Balfour Avenue. You 
will have to decide whether you can accept any part of the 
evidence which either Mr. Knowles Perez Knowles or 
Pelargio Knowles has given in this court. And if so which 
part of the evidence do you accept. If you decide there is 
a serious conflict between the evidence that they gave in 
this court and their previous account you may think that 
you would wish to reject the evidence altogether and not 
rely on anything said on a previous occasion when they 
gave the evidence in this court. But if however, after 
careful consideration you are sure that you could rely on 
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all or a part of what the witness said on a previous 
occasion as for example, what was included in the witness 
statement to the police, or when he was giving in the 
court, then you may take that into consideration when 
you are reaching your verdict.” [Emphasis added] 

 
38. If the matter rested there I would have been satisfied as to the safety of the verdict. The 

challenge that I have is the following statement gave by the judge during the direction. The 
judge was summing up the evidence on identification and the contradiction referred to 
earlier. She said: 
 

“You will recall that both Perez and Pelargio Knowles in 
this case say that this armed robbery occurred some two 
years ago and they attributed their inability to remember 
the face of the robber in this court due to the passage of 
time. So you will have to consider if you accept that that 
they in fact it was based on the fact that two years had 
passed and caused them to have difficulty remembering 
the individual that they saw only the day in question. Or 
you may have to consider whether you thought they were 
lying to you…” 

 
39.  And later when summing up Perlajio’s evidence she said: 

 
“He said that he did tell the police that on Saturday the 
19th of December, 2015, at about 7:30 a.m. whilst he was 
in his working establishment he witnessed a male whom 
he knew, who used to hang out at the establishment, come 
there and rob the cashier using a pistol handgun. He said 
he gave that information in the presence of his mother 
and that if he saw that person again he would be able to 
identify him. He said that he saw he went to view a line 
up and when he viewed the lineup he saw a person 
wearing the number 8 around his neck and he said he 
pointed him out as the person who robbed the 
establishment and he picked out that individual. He said 
to you that in relation to the police they accepts that he 
never told the police that the person was similar to the 
robber or similar in body build to the robber. He accepts 
that he told the police that was the robber. But he said it 
was nearly two years ago, and he was also one of the 
witnesses who had indicated because of passage of time of 
two years his memory today may not be as reliable as it 
was two years ago. He said he thought that he had picked 
out someone similar to the person who robbed the gas 
station. And his statement to the police was put back to 
him again, which he accepted.” 
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40. I have carefully reviewed the evidence of both Perez and Pearlajio and there is nothing in 
their evidence in which the witnesses attributed their inability to identify the appellant as 
the robber was as a result of the passage of time. 
 

41. In her direction, the judge purported to give an explanation for the contradiction or 
inconsistency which was not supported by the evidence. In my judgment, this is a 
fundamental flaw and affects the safety of the verdict. The guilty verdict could only be safe 
if the jury was satisfied that the identification of the appellant at the identification parade 
was true and that the inability to identify the appellant at the trial was otherwise than it was 
not the appellant who was the robber. The judge purported to give an explanation to the jury 
which simply was not supported by the evidence.  
 

42. The appellant is entitled to a fair trial. The identification evidence was critical. The direction 
to the jury as to how to assess that evidence cannot include a summation of the evidence 
that was wrong. It must be fair and balanced. The summing-up has to reflect the whole of 
the evidence that has been presented to the jury. Not only did Perez and Pearlajio not identify 
the appellant at the trial, in addition, Armbrister, the cashier who was robbed did not identify 
the appellant as the robber at the identification parade nor at the trial. In my judgment, the 
misrepresentation of the evidence by the judge was fatal. 
 

43. For these reasons the appeal (31 of 2018) is allowed, and we will hear the parties on the 
issue of a retrial. The application for bail pending appeal (60 of 2019) is dismissed.  

 
 
 

_______________________________________ 
The Honourable Sir Michael Barnett, P 

44. I agree.  
 
 
 

_______________________________________ 
The Honourable Mr. Justice Jones, JA 

 
45. I also agree.  

 
 

_______________________________________ 
The Honourable Madam Justice Bethell, JA 

 
 
 
 


