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Criminal Appeal - Bail Application – Murder - Appeal against Bail Application refusal 



On the 18 December, 2019 the appellants’ applications for bail were heard and refused by a 

judge in the Supreme Court. They have appealed against the judge’s decision to refuse bail on 

the ground that the decision was unreasonable and that the  Learned Justice erred and did not 

apply the proper test for the probability of absconding, erred in stating that there is a possibility 

that the applicants are likely to interfere with the anonymous witnesses, erred in stating that the 

Prosecution has presented sufficient and probable grounds for the charges and that the evidence 

is very cogent and erred when she determined that conditions could not be imposed to ensure 

the applicants’ attendance at trial.  

Held: appeal dismissed; decision of the judge affirmed. 

The judge’s ruling cannot be said to have taken into account improper considerations nor did 

it not take into account any relevant consideration. 

Whilst some members of this court may have exercised our discretion differently, we cannot 

say that the judge’s exercise of her discretion was wrong and warranted our interference as an 

appellate court. 

Jeremiah Andrews v Regina SCCrApp No. 163 of 2019 considered 

Jevon Seymour v Director of Public Prosecutions SCCrApp No. 115 of 2019 considered 

Jonathan Armbrister v The Attorney General SCCrApp No. 45 of 2011 considered 

 

__________________________________________________________________________________ 

JUDGMENT 

___________________________________________________________________________ 

Judgment delivered by the Honourable Sir Micheal Barnett, P: 

1. These two appeals are from the decision of Bethell J (as she then was) refusing the 

appellants’ requests bail on charges of murder arising out of a homicide which occurred on 

the 8 May, 2019. 

2. The two appellants Deshawn Brooks and Ramon Young are charged with murder the 

particulars being that they being concerned together did murder Lathario Lockhart and 

Meric Russell. The incident took place at the Island Delight bar and restaurant on Potters 

Cay in New Providence. The incident took place around 8pm in the evening at a time when 

the place was crowded with patrons. The premises has surveillance cameras, and the entire 

incident is caught on tape. In addition to the surveillance tape footage, there are three 

anonymous witnesses who have given statements to the police identifying the appellants as 

the persons who shot the two victims. The appellants deny that they committed the murders 

and assert that these are cases of mistaken identity. Indeed Brooks said that he was not at 

the restaurant at the time of the incident. 

3. The appellant Young, in his affidavit, asserts that the evidence of the prosecution is weak. 

He does not deny that he was at Island Delight at the time of the incident. He said that any 

witness who says that he shot anybody is mistaken. He said that Meric Russell was his 

friend and that they spent the evening at the Island Delights together. 

4. Brooks, on the other hand, says that he was not at Island Delight at the time of the incident. 



5. The trial of this matter is fixed for the 13 September, 2021. 

6. Both applications for bail were heard on the 18 December, 2019 and the judge refused the 

applications for bail. Her written decisions were recently provided to us.  

7. In her decisions, the judge referred to the relevant law in relation to bail as contained in the 

Bail Act as well as judicial decisions including the more recent decision of this court in 

Jeremiah Andrews v Regina SCCrApp No. 163 of 2019. 

8. As to Brooks, the learned judge in paragraphs 31 and 32 of her judgment said: 

“30. The courts looks to the relevant factors specified in Part A 

of the First Schedule. 

31. First of all whether there are substantial grounds for 

believing that the Applicant, if released on bail, would (i) fail to 

surrender to custody or appear at his trial. The Court notes the 

Respondent’s concerns. That is, that the applicant, 

notwithstanding that he lives in Andros and has a right to travel 

there, or indeed anywhere in this country, the very next day was 

(sic) a flight to Andros by way of private charter, but 

furthermore, within two days is seen emerging from the bushes 

with hair cut and differently styled whereupon he was arrested.  

32. In the Court’s opinion this evinces substantial grounds for 

believing that the Applicant sought to evade being taken into 

custody and, leaving the scene and sought to avoid detection by 

changing his hairstyle from what it was a few days prior.” 

9. And later at paragraphs 36 to 39 she said: 

36. The Court notes the seriousness of the offences, two counts 

of Murder. Having considered his behaviour after the alleged 

incident together with the serious nature of the offences, the 

court is of the view that there is a strong likelihood that he may 

fail to appear to surrender to custody or appear at his trial. 

37. I further have to consider whether appropriate conditions 

can be imposed to effectively eliminate the risk of absconding. I 

have considered whether the applicant can be electronically 

monitored together with reporting conditions to the nearest 

police station and have concluded that the risk to abscond 

cannot be ameliorated by any conditions imposed bearing in 

mind the facts as relied upon by the respondent referred to 

above. 

38. Finally, I refer to (g) of the First Schedule of the Bail Act 

namely the nature and seriousness of the offences and the nature 

and strength of the evidence against the defendant both of which 

I have referred to prior. The charges are two counts of murder 



and the respondent’s case is base on the testimony of four eye 

witnesses together with live CCTV footage. 

39. Having considered all of the relevant factors listed in the Bail 

Act and the relevant authorities the court is of the opinion that 

if granted bail the applicant will abscond and not appear to face 

the charges of double homicide.” 

10. As to Young, the judge said at paragraphs 36 to 43: 

“36. The Court notes that the Applicant is charged with not only 

one count of murder but two counts.  Given the severity of the 

penalties attached to the offences, he may (sic) an incentive, if 

granted bail, not to appear at his trial, especially where the 

evidence against him appears to be cogent. 

37. Having taken into consideration all of the above, it is the 

Court’s opinion that there are substantial grounds for believing 

the Applicant, if released, would fail to surrender to custody or 

appear at his trial. 

38. The (sic) noted that within minutes of the incident at the 

Island Delight Bar, the Applicant banged on the police vehicle 

behaving disorderly.  He was charged with causing damage to 

the police vehicle and with disorderly behavior and was found 

guilty on both counts. In the Court’s opinion this shows the 

Applicant’s total disregard for authority. It is the Court’s 

opinion having regard to the above factors, together with his 

antecedents, that there are substantial grounds for believing 

that Applicant may commit offences while on bail or continue to 

commit offences whilst on bail. 

39. Pursuant to section (a) of the First Schedule Part A of the 

Bail Act, Court has to consider whether there are substantial 

grounds for believing that if released on bail the Applicant may 

interfere with witnesses or otherwise obstruct the course of 

justice, whether in relation to himself or any other person. 

40. Mr. Uel Johnson for the Applicant states that there is no risk 

of this occurring as all of the witnesses are anonymous witnesses.  

The Respondent’s case is that the shooting incident occurred at 

a crowded bar.  Their case is that the likelihood of persons so 

clearly identified in clear surveillance footage may be a clear 

incentive to obstruct the course of justice.  Having considered 

the above factors it is the Court’s opinion that there are 

substantial grounds for believing the Applicant if granted bail 

may obstruct the course of justice, particularly bearing in mind 

he appears to have a total disregard for authority as prior noted. 



41. I have also considered whether appropriate conditions can 

be imposed to effectively eliminate the risk of absconding, 

committing an offence whilst on bail or interfering with 

witnesses or otherwise obstructing the course of justice, whether 

in relation to himself or any other person and have concluded 

that the risk to the above cannot be ameliorated by any 

condition imposed bearing in mind the above mentioned factors. 

42. Finally, the Court notes the considerations already alluded 

to prior, namely those stated in (g) of the First Schedule Part A, 

the nature and seriousness of the offence and the nature and 

strength of the evidence against the Applicant.   

43. Having considered all of the relevant factors listed in the Bail 

Act and the relevant authorities the Court is of the opinion that 

the Applicant should not be granted bail and that his continued 

detention is justified.” 

11. Counsel for both appellants attack the trial judge’s reasons and alleges that there was simply 

no factual predicate to support that they would abscond, interfere with witnesses or obstruct 

the course of justice and that her finding that no conditions could be imposed to mitigate 

any of the concerns is unreasonable. In short the exercise of the judge’s discretion was 

plainly wrong. 

12. In considering this appeal, we are mindful of our duty as an appellate court. In Jeremiah 

Andrews (above), this court said at paragraph 45: 

“In dealing with this appeal we were conscious of the principle 

that an appellate court, in a matter involving the exercise of 

discretion, ought not to substitute its discretion for that of the 

trial judge but rather it is the role of the appellate court to see 

whether the judge exercised his discretion judicially and 

reasonably. The question is whether a judge, mindful of his duty 

to act judicially, could have or would have made that decision. 

This requires a consideration as to whether the judge took into 

consideration something he ought not to have taken into account 

or did he fail to take into consideration something of relevance 

he should have.” 

13. In an earlier decision, this Court in Jevon Seymour v Director of Public Prosecutions 

SCCrApp. No.115 of 2019 said at paragraph 33: 

“At the outset, we approached this review of the appellant’s 

complaints keenly aware of Lord Diplock’s guidance to 

appellate courts in Birkett v. James [1978] AC 297. The 

principle is worthy of repetition and states:        

An appellate court ought not to substitute its own 

discretion for that of the judge merely because its 

members would themselves have regarded the 



balance as tipped against the way in which he has 

decided the matter. They should regard their 

function as primarily a reviewing function and 

should reverse his decision only in cases either (1) 

where they are satisfied that the judge has erred 

in principle by giving weight to something which 

he ought not to have taken into account or by 

failing to give weight to something which he ought 

to take into account; or (2)…in order to promote 

consistency in the exercise of their discretion by 

the judges as a whole where there appears, in 

closely comparable circumstances, to be two 

conflicting schools of judicial opinion as to the 

relative weight to be given to particular 

considerations.”  

14. In short, the question is not whether members of this court would have granted the 

appellants bail in the circumstances of this case but whether the judge exercised her 

discretion refusing to grant bail by not taking into account proper considerations or by 

taking into account improper considerations. Can this court say that the exercise of the 

discretion was plainly wrong? 

15. This is unlike the cases of Jeremiah Andrews and Jevon Seymour, where the Court 

allowed the appeals and substituted its own discretion for that of the trial judge and granted 

bail.  

16. In both of those cases the judge simply failed to address his mind to the question whether 

there were conditions that can be imposed to mitigate the concerns that he had which caused 

him to be minded to refuse bail. 

17. That factor does not exist in this case. The judge addressed her mind to that issue and whilst 

it is our view that her judgment should have been more expansive as to her reasons for 

having that view, it is clear that she did in fact consider that issue. 

18. We have considered the judge’s ruling and it cannot be said that the trial judge took into 

account improper considerations or did not take into account any relevant consideration. 

19. We are indeed mindful that the judge did refer to decision of this Court in Jonathan 

Armbrister v The Attorney General SCCrApp. No 45 of 2011 where this Court said: 

“The seriousness of the offence, with which  the accused is 

charged and the penalty which it is likely to entail upon 

conviction, has always been, and continues to be an important 

consideration in determining whether bail should be granted or 

not. Naturally, in cases of murder and other serious offences, the 

seriousness of the offence should invariably weigh heavily in the 

scale against the grant of bail”.  



20. Whilst some members of this court may have exercised our discretion differently, we 

cannot say that the judge’s exercise of her discretion was wrong and warranted our 

interference as an appellate court. 

21. For these reasons, we dismiss both appeals. 

 

 

_______________________________________                                                

 The Honourable Sir Michael Barnett, P  

 

 

_______________________________________                                                

The Honourable Mr. Justice Isaacs, JA 

 

 

 

______________________________________                                                

 The Honourable Mr. Justice Jones, JA  

 


