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Civil Appeal – Constitutional Interpretation – Purposive Approach to Constitutional 

Interpretation - Chapter II – Article 6 and Article 14(1) of the Constitution of The Bahamas 

– automatic citizenship – Whether the reference in Article 14(1) of the Constitution to 

“father” is to be read as indirectly applying to the interpretation of the word “parents” in 

Article 6 – Whether Article 6 is to be read subject to Article 14(1) – Whether the word 

“parents” in Article 6 means biological parents – Whether a person born out of wedlock in 

The Bahamas after 9th July 1973 to a Bahamian father automatically becomes a citizen of 

The Bahamas under Article 6 irrespective of the marital status of his parents at the date of 

birth   

 

The respondents, who are all children of unmarried Bahamian fathers, brought separate 
applications seeking a ruling from the Supreme Court as to the true construction of Article 6 of the 

Bahamas Constitution. They each claimed the right to Bahamian citizenship under Article 6 on the 
basis of their having been born in The Bahamas after 9 July 1973 to a father who was a citizen of 
the Bahamas at the date of their birth.  

The appellant resisted the applications on the basis that since the respondents’ fathers were unwed 

at the date of their birth, they were excluded from automatic Bahamian citizenship by virtue of 
Article 14(1) which, he contended, applies to the interpretation of Article 6 by indirect reference.  
Article 14(1) provides, inter alia, that any reference in Chapter II to the father of a person, in 
relation to a person born out of wedlock, was to be construed as a reference to the mother of that 

person. 

The applications were heard together and in a written decision the judge declared that: “every 
person born in The Bahamas after 9 July 1973 shall become a citizen of The Bahamas at the date 
of his birth if at that date either of his parents is a citizen of The Bahamas, irrespective of the 

marital status of the parents at the time of birth.” 

The appellant appealed on the ground, inter alia, that the learned judge erred and misdirected 
himself in law in holding that the only interpretation, having regard to the language used and giving 
effect to the provisions of The Bahamian Constitution dealing with the fundamental rights and 

freedoms of the individual, is to preclude any application of Article 14(1) by indirect reference to 
Article 6. 

Due to the Constitutional importance of the issues raised by the appeal, the Court sat in a panel of 
5 justices. After hearing the arguments, the Court reserved its decision. 

Held: (Barnett, P and Evans, JA dissenting) appeal dismissed; decision of the learned judge is 

affirmed in its entirety, costs of the appeal are the respondents’. 

per Crane-Scott, JA: The practical result of ‘forcing’ Article 14(1) into the clear language of 

Article 6, is to give Article 6 a strained construction which the framers never intended. Read in the 
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manner contended for by the appellant, such a construction runs counter to the fundamental rights 

protections of the Constitution itself, affording different treatment to persons born in the Bahamas 

simply on the basis that they were born out of wedlock. I therefore agree with the learned judge 

that such a construction would result in the disentitlement to automatic citizenship of an entire 

class of persons born on Bahamian soil to Bahamian men, merely because of the marital status of 

their parents at the date of their birth. 

I can find no fault in the learned judge’s conclusions or in the approach he employed to the 

interpretation of Article 6 or Article 14(1) of The Bahamas Constitution. He applied the correct 

canons of statutory interpretation and justified his thoughtful conclusions by employing the 

purposive approach advocated in Fisher. Additionally, evidently cognizant of the antiquated 

common law filius nullius rule, preserved in Article 14(1) which the framers of the Constitution 

chose to retain for purposes of Articles 3(2) and Article 8 (where the word “father” was deliberately 

employed), the learned judge chose to give a generous interpretation to Article 6 of the 

Constitution, giving as he said, “full recognition and effect” to those fundamental rights and 

freedoms espoused by the Constitution itself. 

The learned judge is clearly correct that the Fisher principles requiring a Constitution to be given 

a broad and purposive construction have been followed in numerous cases across the 

Commonwealth. Any doubts or reservations about the overarching applicability of the Fisher 

approach to the construction of constitutional instruments, have clearly been put to rest by the 

recent Privy Council decision in Barbosa. The latter Privy Council authority unreservedly 

confirms that a constitutional instrument is to be construed as Winder J did, on “its own terms and 

consistently with the principles explained in Fisher.” 

For all the reasons outlined in this judgment, I am satisfied that the proper interpretation which the 

framers intended to be given to Article 6 of the Bahamas Constitution is that every person born in 

The Bahamas  after the 9 July 1973 shall become a citizen of the Bahamas at the date of his birth 

if at that date either of his biological parents is a citizen of The Bahamas, irrespective of the marital 

status of the parents at the time of birth. 

It should now also follow that Article 14(1) of the Bahamas Constitution is to be read as having 

direct application to the interpretation of Article 3(2) and Article 8 in Chapter II where the word 

“father” expressly appears. Both these Articles provide for the automatic conferral of Bahamian 

citizenship upon: (a) every person born outside the former Colony of the Bahama Islands  who 

is on 9 July 1973 a citizen of the United Kingdom and Colonies as further provided in Article 3(2); 

and (b) every person born outside The Bahamas  after 9 July 1973 as further provided in Article 

8. The reference to “father” in these two provisions is to be read subject to the interpretation of 

“father” which the framers provided in Article 14(1).  

Attorney-General of Guyana v. Cedric Richardson  [2018] CCJ 17 (AJ) mentioned 

Bahamasair Holdings Ltd v. Messier Dowty Inc [2018] UKPC 25 mentioned 

Bertie van Zyl (Pty) Ltd and anor v. Minister of Safety and Security et al  [2009] ZACC 11 

mentioned 
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Bimini Blue Coalition Ltd v. The Right Hon. Perry G. Christie et al [2014] 1 BHS J No. 153 

mentioned 

Bowe and Davis v. The Queen [2006] 1 WLR 1623 considered 

Bowe (Junior) et anor v. The Queen (Bahamas) [2006] UKPC 10 mentioned 

Colin Wright et al v. BCPOU Plan & Trust Fund SCCivApp & CAIS Nos. 111, 128, 157 & 158 

of 2018 mentioned 

Cyril Livingstone Minnis v. Commonwealth Bank Ltd and anor SCCivApp & CAIS No. 218 of 

2017 applied 

Harrow London Borough Council v. Qazi [2003] UKHL 43 considered 

Hunter v. Southam Inc [1984] 2 S.C.R. 145 mentioned 

K v. Minister of Home Affairs [2007] 2 BHS J No, 12 considered 

Minister of Home Affairs v. Fisher [1980] AC 319 applied 

Minister of Information & Broadcasting and another v. Benjamin and others [1998] ECSC J 0615-

1 mentioned 

Panjanadum v. The Prime Minister of Mauritius, 1995, SCJ 24 considered  

Peters and anor v. Attorney-General and anor [2002] 3 LRC 32 mentioned 

Police Authority for Huddersfield v. Watson [1947] K.B. 842 applied 

R v. Big M Drug Mart Ltd [1985] 1 S.C.R. 295 mentioned 

Regina (Johnson) v. Secretary of State for the Home Department [2016] 3 WLR 1267 considered 

Ruffin’s Leisure Industries Limited v. The Attorney-General of The Bahamas and anor [2011] 3 

BHS J. No. 73 applied   

The Commodore of the Royal Bahamas Defence Force and others v. Gregory Laramore 

SCCivAppeal No. 145 of 2013 mentioned 

The Minister of Home Affairs and anor v. Barbosa [2019] UKPC 41 applied 

 

per Isaacs, JA: Although there is the assumption in nationality Acts that "child" means a 

legitimate child, such an assumption cannot be transported into Article 6 of the Constitution since 

no such limitation attaches to the words "every person born in The Bahamas after 9th July 1973". 

In my view, the only qualification to the breadth and scope of Article 6 is that one of the parents 

must be a citizen of The Bahamas. 

In asking that we overturn the Judge's decision, the appellants seek to have the courts amend the 

very clear words of Article 6 by the process of interpretation; and that we ought not to do. 

If there was a qualification to the words "either of his parents" found in Article 6 of the Constitution 

to exclude children of Bahamian fathers born out of wedlock, that would have a "discriminatory 

result that a person will be deprived of citizenship status because of an accident of birth which is 

no fault of his". Moreover, it would amount to discrimination against Bahamian men since they 

would be treated in a manner different to the treatment accorded to Bahamian women. 

The draftsman's shift in language is illustrative of his intent that the words "parents" and "father" 

were to import a different meaning to each. The clear words of Article 6: "either of his parents is 

a citizen of The Bahamas" leads inexorably to the conclusion that the intent is to avoid any apparent 

discriminatory feature in the Constitution, that is to say, both the mother and the father of the child 
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are placed on an equal footing with no regard as to any artificial differentiation of legitimate or 

illegitimate. 

Hunter, et al v Southam Inc. [1984] 2 SCR 145 considered 

K v Minister of Foreign Affairs & Others [2007] 2 BHS No.12 considered 

Panjanadum v. The Prime Minister of Mauritius, 1995, SCJ 24 considered 

R (on the application of Johnson) v Secretary of State for the Home Department [2016] EWCA 56 

considered 

The Minister of Home Affairs and another v Barbosa [2019] UKPC 41 considered 

The Minister of Home Affairs and another v Collins Mae MacDonald Fisher and another [1979] 

3 All ER 21 applied 

 

per Jones, JA: The fundamental basis of the judgment of the learned judge lay in the interpretation 

of Article 6 and Article 14(1) of the Constitution of The Bahamas. Counsel for the appellant 

contends that the proper interpretation of the word “parents” in Article 6 means “either of his 

parents...” and when used in relation to the provisions of citizenship must be understood to be the 

same as a reference to “father or mother”. 

 The learned judge reasonably concluded that where Article 6 of The Bahamian Constitution uses 

the word ‘parent’ and not the word ‘father’ Article 14(1) cannot be used to determine what 

Parliament intended in using the word ‘parent’ in interpreting Article 6. The judge properly relied 

on the canon of construction that a change in language indicates a different intent. In coming to 

his conclusion Winder J, was mindful of the existing precedent from a court of coequal jurisdiction 

in K v. The Minister of Foreign Affairs and Others [2007] 2 BHS No. 12. The judge properly 

questioned the logic of the assertions by Hall CJ in K and gave reasons why he declined to follow 

them. 

Forrester Bowe, Trono Davis v The Queen [2006] UKPC 10 applied 

K v. The Minister of Foreign Affairs and Others [2007] 2 BHS No. 12 considered 

Minister of Home Affairs v. Fisher [1980] AC 319 mentioned 

Panjanadum vs. The Minister of Mauritius, 1995 SCJ 248, 1995 M.R. 93 considered 

Re C. (Minors) (Adoption: Residence Order) [1993] 3 W.L.R. 249 considered 

 

per Barnett, P (Dissenting): The issue on this appeal is whether on a proper construction of 

Article 6 of the Constitution persons born of out of wedlock of a Bahamian ‘father’ are citizens of 

The Bahamas upon birth where the mother is not a Bahamian citizen. 

In 1973 it was not the intention of the framers of the Constitution to give the father of a child born 

out of wedlock the ability to give his citizenship to that child born out of wedlock. 

The effect of Article 6 is that a person born in The Bahamas after Independence inherits the 

Bahamian citizenship of either his or her mother or father, subject to the qualification that, if that 

person is born out of wedlock, he or she can only inherit citizenship through his or her mother. 
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In this appeal we are considering a pure question of law. We are not concerned with any finding 

of fact by the learned judge and whether that finding of fact was reasonable on the evidence. Nor 

does this appeal involve a review of the exercise of a discretion by a trial judge. It involves 

considering which of two different interpretations of Article 6 is correct. 

The issue for a court of appeal is “is the judgment as a matter of law, correct”? If a court of appeal 

is of the view that the judgment of the trial judge is wrong as a matter of law, it is our right and 

duty to replace the judge’s view of the law with our own view of the law. It is not dependent on 

the argument and submissions of counsel, our judgment must rest on what this court of appeal 

determines is the correct interpretation on the statutory or constitutional provision. In my judgment 

notwithstanding any argument or submission of counsel on the law, at the end of the day it is for 

this court to make a determination of what the law is as a result of its own analysis and construction 

of the relevant statutory provisions. 

In construing the Constitution established principles of statutory interpretation are relevant and it 

is a cardinal rule applicable to all legislation that prima facie ‘child’ means ‘lawful child’ and that 

‘parent’ means “lawful parent”.  It is also principle that in Nationality Acts which provide for the 

acquisition of nationality be descent a strong assumption that child means a legitimate child. There 

is nothing in the citizenship provisions that displaces those presumptions and Article 14(1) 

reinforces that Parliament intended that a father of a child born out of wedlock could not give 

citizenship.  

It is clear that when in Chapter II (which is the only charter of the Constitution that we are 

concerned with) the Constitution refers to the word ‘father’ it did not intend to mean the father of 

a child born out of wedlock. The learned judge suggests that because Article 6 uses the word 

‘parent’ and not the word ‘father’ no assistance can be found in Article 14(a) to determine what 

Parliament intended in using the word ‘parent’ and to the extent any assistance can be derived he 

relies on the canon of construction that a change in language indicates a different intent. 

Regina (N) v Lewisham London Borough [2015] AC 1259 considered 

Housen v Nikolaisen (2002) SCC 33 applied 

Panjanadum v Prime Minister of Mauritius [1995] SCJ 248 considered The Minister of Home 

Affairs and another v Barbosa [2019] UKPC 41 distinguished 

DSG Retail Ltd and another v Mastercard Incorporated and others [2021] 1 All ER (Comm) 63 

considered 

R (on the application of Johnson) v Secretary of State for the Home Department [2016] UKSC 56 

considered 

Galloway v Galloway [1955] 3WLR 723 applied 

Forrester Bowe, Trono Davis v The Queen [2006] UKPC 10 distinguished 

Minister of Home Affairs v Fisher (1979) 44 WIR 107 distinguished 

Mutharika and another v Chilima and another [2020] 4 LRC 536 applied 

Rolle et al v The Attorney General and Pierre et al v Attorney General 2017/PUB/con/00014, 2020 

SC 53 considered 

K v Minister of Home Affairs [2007] 2 BHS J No. 12 applied 
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per Evans, JA (Dissenting): It is clear that the framers of the Constitution chose to remove the 

entitlement to citizenship based on birth in the Bahamas alone but instead in Article 6 combined 

birth in the Bahamas with descent from a Bahamian parent. 

The concept of legitimation always related to the male and the child could only become legitimated 

by the father marrying the mother of his child. Until that transpired the child was not entitled to 

the benefits of being the child of his father. It also followed that notwithstanding the filius nullius 

concept in reality the child born out of wedlock had only one parent who was the mother. It was 

the mother who had legal responsibility for his maintenance and upkeep. This eventually changed 

when the law empowered the Courts to make maintenance orders against the Putative Father. 

However, this did not go so far as to grant rights of inheritance from the Putative father. That came 

with the Inheritance Act in 2002 read together with the Status of Children Act. However, nothing 

in either of these Legislations can be construed as extending to a right to Citizenship. 

 A Constitution should be read so as to give effect to what is obviously the intent of the framers. 

This cannot only apply when this results in a position with which we agree and find favourable. A 

constitution cannot be construed to mean something which on its clear wording it does not mean. 

It is evident from the scheme of the Constitution that the framers of our Constitution intended to 

not recognize Citizenship by descent from a father when the child is born out of wedlock. We must 

accept this in the same way that we are constrained to accept that whereas a woman married to a 

Bahamian Man may obtain Citizenship the same does not apply to a man married to a Bahamian 

woman. To do otherwise would lead us into the realm of judicial activism. 

It is clear from a reading of the provisions dealing with Citizenship that the framers took deliberate 

steps to ensure that Citizenship in the post - Independence Bahamas not be automatically granted 

to persons born in the Bahamas out of wedlock by virtue of descent from their ‘fathers’. Article 6 

and 14 must be construed with this reality. This will remain the reality until Parliament finds a 

proper way to deal with this most unfortunate situation. Of course the ultimate decision will rest 

with the Bahamian Public in a referendum. 

Panjanadum v Prime Minister of Mauritius [1995] SCJ 248  considered  

Minister of Home Affairs v. Fisher [1980] AC 319 considered 

K v Minister of Foreign Affairs & Others [2007] 2 BHS No.12 applied 
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______________________________________________________________________________ 

 

J U D G M E N T  

 

Judgment delivered by The Honourable Madam Justice Crane -Scott, JA: 

Introduction and background 

1. This appeal concerns the issue of birthright citizenship. It involves the correct legal 

interpretation to be given to Article 6 of The Bahamas’ 1973 independence Constitution which 

on an ordinary reading, would confer such citizenship on every person born in The Bahamas 

after 9 July 1973 if at the date of his birth “either of his parents”  is a citizen of The Bahamas. 

2. More specifically, the appeal involves consideration of the questions whether (as the appellant 

contends) Article 6 should be read subject to Article 14(1) thereby excluding persons born out 

of wedlock in The Bahamas to a Bahamian father from citizenship which would otherwise  

have been automatically conferred by the clear terms of Article 6; or whether (as the 

respondents claim) Article 6 was intended by the framers to confer automatic citizenship upon 

them as persons born after 9th July 1973 in The Bahamas to a Bahamian parent, irrespective 

of the  marital status of their parents at their date of birth.  

3. These questions first received judicial consideration in 2007 in the Supreme Court decision 

of K v. Minister of Home Affairs  [2007] 2 BHS J No. 12 in which Hall CJ held at paragraph 

12 of his judgment that:  

 

“12. The effect of Article 6 is that a person born in the Bahamas 

after independence inherits the Bahamian citizenship of either 

his father or mother subject to the clear words of Article 14(1) 

which provides that persons born out of wedlock can only  

inherit citizenship though his mother.” [Emphasis added] 

 

4. The decision in K was not appealed. It remained in place until 2017 and 2019 when the 

respondents brought separate applications seeking a ruling from the Supreme Court as to the 

true construction of Article 6. Both applications were heard together and on 3 December 2019, 

Winder J at paragraph 35 of his written decision, made the following declaration: 

“35. …every person born in The Bahamas after 9 th July 1973 

shall become a citizen of The Bahamas at the date of his birth if 

at that date either of his parents is a citizen of The Bahamas, 

irrespective of the marital status of the parents at the time of 

birth.” [Emphasis added] 
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5. The correctness of Winder J’s decision is now before us on this appeal. The dispute 

demonstrates that (in 2021, some 48 years after the attainment of independence) the issue of 

the proper interpretation to be accorded to Article 6 still remains a matter of high 

constitutional importance not only for the appellant, but for the people of The Bahamas 

generally. 

6. For the reasons set out in this judgment, I am satisfied that notwithstanding the appellant’s 

contentions to the contrary, Winder J’s decision is correct and that the correct interpretation 

of Article 6 of the Bahamas Constitution is that it is to be read according to its clear terms, 

unconditioned by the considerations located in Article 14(1).   

The Relevant Constitutional Provisions  

7. Although Winder J was specifically interpreting Articles 6 and 14(1), there were a number of 

other provisions within the Citizenship Chapter of The Bahamas Constitution which he 

considered in the course of the interpretation exercise and which informed his ultimate 

decision. The relevant provisions which provided the legal context for his legal analysis and 

findings are: Articles 3(2); the proviso to Article 5(6); Article 6; Article 7(1); Article 8 and 

Article 14(1).  

8. I have decided to reproduce them in full as this should facilitate consideration of the grounds 

of appeal, assist in understanding the learned judge’s legal analysis, findings and conclusions 

as well as inform my own view of the correct legal interpretation of Articles 6 and 14(1). I 

have underlined the significant portions of each provision as appears below: 

9. Article 3(2) declares: 

“Persons who become citizens on 10th July 1973 

3. (1)…. 

(2). Every person who, having been born outside  the former 

Colony of the Bahama Islands, is on 9 th July 1973 a citizen of the 

United Kingdom and Colonies shall, if his father becomes or 

would but for his death have become a citizen of The Bahamas 

in accordance with the provisions of the preceding paragraph, 

become a citizen of The Bahamas on 10 th July, 1973. 

(3) ….” 

 

10. The proviso to Article 5(6) states: 

“Persons entitled to be registered as citizens 

5.(1) 

….  
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(6) Any application for registration under this Article shall be 

made in such manner as may be prescribed as respects that 

application: 

Provided that such an application may not be made by a 

person who has not attained the age of eighteen years and is not 

a woman who is or has been married, but shall be made on 

behalf of that person by a parent or guardian of that person.” 

 

11. Article 6 declares: 

“Persons born in The Bahamas after 9th July 1973 

6. Every person born in The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date either of his parents is a citizen of The Bahamas.” 

 

12. Article 7(1) provides: 

“Persons born in The Bahamas after 9th July 1973 of non-citizen parents 

7. (1) A person born in The Bahamas after 9th July 1973 neither 

of whose parents is a citizen of The Bahamas shall be entitled, 

upon making application on his attaining the age of eighteen 

years or within twelve months thereafter in such manner as may 

be prescribed, to be registered as a citizen of The Bahamas: 

Provided that if he is a citizen of some country other than 

The Bahamas he shall not be entitled to be registered as a citizen 

of The Bahamas under this Article unless he renounces his 

citizenship of that other country, takes the oath of allegiance and 

makes and registers such declaration of his intentions 

concerning residence as may be prescribed.….”    

       

13. Article 8 declares: 

“Persons born outside The Bahamas after 9th July 1973 

8. A person born outside The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date his father is a citizen of The Bahamas otherwise than 

by virtue of this Article or Article 3(2) of this Constitution.”  

 

14. Finally, Article 14(1) provides: 

“Interpretation 

14. (1) Any reference in this Chapter to the father of a person 

shall in relation to any person born out of wedlock other than a 
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person legitimated before 10th July 1973, be construed as a 

reference to the mother of that person.” [Emphasis added] 

 

15. Against the foregoing background, I turn to consider the appeal. 

Approach to the appeal 

16. Before examining the grounds of appeal, I pause to make two preliminary observations which 

will highlight the approach I have taken to the review of Winder J’s decision which is before 

us for appellate review. 

17. Firstly, I have approached the appeal in the usual way, mindful of the standard of review 

which we as an appellate court employ when reviewing decisions of the court below. The 

burden of showing that the trial judge’s decision was wrong lies on the appellant and if this 

Court is not satisfied that the judge’s decision was plainly wrong, the appeal will be dismissed. 

The principles are found in numerous decisions. See for example: Bimini Blue Coalition Ltd 

v. The Right Hon. Perry G. Christie et al [2014] 1 BHS J No. 153 - per Allen P (para 43) 

and per Adderley JA, (para 30); Bahamasair Holdings Ltd v. Messier Dowty Inc [2018] 

UKPC 25 – (paras 32-25); and Colin Wright et al v. BCPOU Plan & Trust Fund SCCivApp 

& CAIS Nos. 111, 128, 157 & 158 of 2018 – (para 18). 

18. Secondly, I have adverted to the doctrine of judicial precedent and the principle of stare 

decisis as they apply between courts of co-ordinate jurisdiction. I remind myself that Winder 

J was not bound to follow the precedent established in K; nor was he obliged to adopt the 

interpretation of Article 6 given by Hall CJ, if (as he clearly stated at paragraph 17 of his 

decision) he considered it to be wrong. [See Police Authority for Huddersfield v. Watson 

[1947] K.B. 842 per Lord Goddard C.J. at p. 848; applied in this jurisdiction in Ruffin’s  

Leisure Industries Limited v. The Attorney-General of The Bahamas and anor [2011] 3 

BHS J. No. 73 and in Cyril Livingstone Minnis v. Commonwealth Bank Ltd and anor 

SCCivApp & CAIS No. 218 of 2017 paras 74 to 87.] 

19. With both these considerations in mind, I disagree with Evans JA’s observation at paragraph 

230 that in determining this appeal: “it will be decided which of the two interpretations, that 

is Hall or Winder, is correct.” With respect, that should not be our focus on this appeal at all.  

What is before us on this appeal is not the correctness of Hall C.J.’s decision in K, but rather, 

the correctness (or otherwise) of the decision of the judge in the court below who for all the 

reasons outlined in his written decision, declined to follow K; and arrived at a different 

interpretation of Articles 6 and 14(1) of the Constitution. 

20. Winder J’s decision ought not to be interfered with unless the appellant can show tha t the 

judge erred by considering something which he ought not to have considered; failing to 

consider something which he ought to have considered; or it is clear that his decision is plainly 

wrong. It is obvious from the learned judge’s decision that he considered the existing Supreme 
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Court precedent, and explained why he disagreed with it and would not follow it. As a judge 

of the Supreme Court, exercising co-ordinate jurisdiction with Hall CJ, he was entitled to do 

so; and the mere fact that he failed to follow K is (without more) no error of law. 

21. With those general observations, I turn to examine the grounds of appeal. 

 

The Appeal  

22. The Attorney-General makes 4 specific complaints about the learned judge’s decision. They 

are as follows: 

“1. That the learned judge erred and misdirected himself in law 

in holding that the only interpretation, having regard to the 

language used and giving effect to the provisions of The 

Bahamian Constitution dealing with the fundamental rights 

and freedoms of the individual, is  to preclude any reference 

to Article 14(1) by indirect reference to Article 6. 

2. That the learned judge erred and misdirected himself in law 

when he concluded at paragraph 34 that the interpretation 

of ‘parents’ in Article 6 is the only interpretation suitable to 

the character and spirit of the Constitution. 

3. That the learned judge erred and misdirected himself in law 

when he concluded at paragraph 35 that the legal position 

must be that every person born in The Bahamas after the 

9th July 1973 shall become a citizen of the Bahamas at the 

date of his birth if at that date either of his parents is a citizen 

of The Bahamas, irrespective of the marital status of the 

parents at the time of birth. 

4. That the learned judge erred and misdirected himself in law 

in applying the case of Panjanadum vs. The Minister of 

Mauritius, 1995 SCJ 248, 1995 MR 93, to the present facts.”      

 

23. Grounds 1 & 2: It is evident from grounds 1 and 2 that the specific focus of the appellant’s 

complaint was on the learned judge’s conclusions at paragraph 34 of his written decision as 

follows: 

“34. In this case, the only proper interpretation, having regard 

to the language used and giving effect to the provisions of the 

Bahamian Constitution dealing with the fundamental rights and 

freedoms of an individual, is to preclude any application of 
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Article 14(1) by indirect reference . Further, as the Constitution 

is sui generis, calling for principles of interpretation of its own, 

the interpretation of ‘parents’ in Article 6 as a reference to the  

natural parents, is the only interpretation suitable to the 

character and spirit of the Constitution.” [Emphasis added] 

 

24. On closer scrutiny, it is obvious that apart from broadly attacking the judge’s conclusions in 

paragraphs 34 as erroneous and disclosing mis-directions of law, both grounds failed to 

particularize any specific error or mis-direction of law anywhere in the decision capable of 

showing that the conclusions identified in grounds 1 and 2 were plainly wrong. In the absence 

of particulars, we were left with no alternative but to examine the appellant’s oral and written 

submissions. 

25. At the hearing, Counsel for the appellant, Mr. Franklin Williams, relied on the appellant’s 

written Submissions filed on 29 January, 2021, together with amended Skeleton Submissions 

sent by email on 31 January, 2021 and the Amended Submissions & Authorities filed on 2 

February, 2021. We also had the benefit of the appellant’s written submissions in the court 

below. 

26. It became obvious from the appellant’s oral and written submissions that Mr. Williams was 

bent on touting the correctness of Hall CJ’s reasons in K, and on persuading us that Winder 

J’s interpretation of Article 6 was wrong in law. Focusing his arguments initially on grounds 

1 and 2, Mr. Williams submitted that Hall CJ’s decision in K is correct and represents the only 

correct interpretation of Article 6. 

27. Mr. Williams (somewhat unkindly) suggested that in arriving at his final conclusions, the 

learned judge: “appears to have come to a conclusion at the outset… and seemingly 

worked his way backwards.” I reject any such suggestion as one need only examine the 

detailed legal analysis and discussion found in the several paragraphs which preceded Winder 

J’s conclusions at paragraph 34 and at paragraph 35 of the decision (under challenge in ground 

3) to discover the logic and reasoning which led ultimately to his interpretation of Articles 6 

and 14(1) now under appeal. 

28. Mr. Williams then took issue with Winder J’s opinion, expressed at paragraph 34 and 

throughout his judgment, that Article 14(1) is only intended to apply to those provisions such 

as Articles 3(2) and 8 (located in Chapter II of the Constitution) where a ‘direct reference’ to 

the “father” of a person are found. Promoting an interpretation identical to that arrived at by 

Hall CJ at paragraph 11 of K, Mr. Williams submits that read in its context, the only proper 

interpretation of the expression “either of his parents” in Article 6 is to read the expression 

as synonymous with a reference to “either his father or mother”. Read in this way, Mr. 

Williams argues that Article 14(1) was intended to apply to Article 6 by ‘indirect reference’. 
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29. Counsel for the appellant further submits that Winder J’s view that Article 6 was never 

intended to be conditioned by Article 14(1) erroneously restricts the intended operation of 

Article 14(1) and is wrong in law. He contends that given the broad scope of the introductory 

words: “Any reference in this Chapter to the father of a person…”  which preface Article 

14(1), the judge’s conclusion that Article 14(1) cannot apply to Article 6 by ‘indirect 

reference’ is erroneous and amounts to, what Mr. Williams says, is a “judicial amendment” 

of Article 14(1). 

30. During the oral arguments, Mr. Williams was pressed by two members of the panel (Crane-

Scott and Isaacs JJA) to explain why he would effectively seek to “force” the provisions of 

Article 14(1) into the interpretation of the word “parents” in Article 6, where the framers had 

clearly not employed the word “father”. In response, Mr. Williams submitted that in 1973 

when the Constitution came into force, the state of Bahamian law was such that a person born 

in The Bahamas to unwed parents had no father; and by using the term “parents” in Article 6, 

the framers could only have intended Article 6 to apply to every person born to “parents” (i.e. 

a father and a mother) who had been married at the date of their birth, or who had been 

legitimated by the subsequent marriage of his parents.  

31. Given that state of the law in 1973, counsel for the appellant, Mr. Williams, submitted that 

Article 6 could only properly be read subject to Article 14(1). Consequently, he contends, 

paragraph 35 of Winder J’s decision which declared the legal position to be that Article 6 be 

interpreted as conferring automatic citizenship upon every person born in The Bahamas after 

9th July 1973, irrespective of the marital status of the parents at the time of the birth, is an 

error of law.  

32. In response, counsel for the respondents, Mr. Wayne Munroe, Q.C. relied on the Respondent’s 

Submissions and Authorities filed on 1 February, 2012 and his Supplemental Submissions 

and Authorities filed on 26 February, 2021. We also had the benefit of the transcripts and his 

submissions in the court below. 

33. Commencing with ground 1, Mr. Munroe supported the judge’s conclusion in the first portion 

of paragraph 34 that the introductory words used in Article 14(1) show that the provision was 

intended to apply only to those provisions in Chapter II where the word “father’ is found.  He 

buttressed this contention (as he did in the court below) with a comparative analysis of 

corresponding provisions in other Commonwealth Caribbean Constitutions to which the judge 

had adverted in the course of his reasoning. 

34. Mr. Munroe referred to the Privy Council decision in Bowe and Davis v. The Queen [2006] 

1 WLR 1623 where in construing the Constitution of The Bahamas, the Board indicated, inter 

alia, that the most important consideration is that those who are entitled to the protection of 

human rights guarantees should enjoy that protection. Adopting the same approach, Mr. 

Munroe submitted that Winder J was plainly correct to have adopted a liberal and purposive 
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approach to the interpretation of a right and status conferred by Article 6 of the Constitution 

itself.  

35. In further support of Winder J’s decision, Mr. Munroe commended to our attention the 

reasoning employed by the United Kingdom Supreme Court in its landmark decision in 

Regina (Johnson) v. Secretary of State for the Home Department [2016] 3 WLR 1267 

where their Lordships held, inter alia, that the denial of citizenship (having such an important 

impact on an individual’s social identity) was sufficiently within the ambit of the Article 8 of 

the European Convention for the Protection of Human Rights and Fundamental Freedoms to 

trigger the application of the Article 14 prohibition against discriminatory treatment. 

36. Relying on Johnson, Mr. Munroe essentially suggests that the approach employed by the 

English Supreme Court confirms that Winder J’s conclusion that the broad interpretation he 

had given to Article 6 was the only interpretation suitable to the character and spirit of the 

Constitution is correct. Arguing by analogy with Johnson, Mr. Munroe suggests that Winder 

J was clearly correct and any other interpretation would result in the respondents (and others 

like them) being afforded different treatment than would be afforded to persons born in 

wedlock which would potentially be in conflict with the anti-discrimination protections 

conferred by the Bahamas Constitution itself. 

37. In further support of Winder J’s decision, Mr. Munroe drew our attention to the Illegitimates 

Act, Ch. 173 passed in 1932, which provides for the maintenance of illegitimate children in 

certain cases and by virtue of which, a man alleged to be the father of an illegitimate child 

could be adjudged in affiliation proceedings to be the “putative father”. The Act (still in force 

on 10 July, 1973 when The Bahamas Constitution came into force) represents, in his view, an 

early inroad into the strict common law position as it clearly provided that under Bahamian 

law, an illegitimate child might have a “putative father”.  

38. Mr. Munroe also referred to the definition of “child” in section 2 of the Bahamas Nationality 

Act, Ch. 190 which, in his view, clearly accords different treatment to persons born out of 

wedlock. He observed that the Act provides that unless the context otherwise required, “child” 

should be interpreted as including “an illegitimate child”, but that the word “parent” in 

relation to such a child “shall not include a putative father”. He submitted that by adopting a 

special limited definition of “parent” in the Bahamas Nationality Act and expressly excluding 

a “putative father”, the Bahamian Parliament had clearly recognized that a “putative father” 

of an illegitimate child would otherwise have satisfied the definition of “parent” in relation to 

the child. 

39. He submitted that properly understood, Article 14(1) had never been intended to shift any 

entitlement to status of an illegitimate child from its father to its mother, but rather, to give an 

illegitimate child born outside The Bahamas an entitlement to citizenship which such a child 

would not otherwise have had. Article 14(1), he said, could not be applied indirectly to 
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derogate from the right to citizenship at birth expressly conferred by Article 6 on a person 

either of whose “parents” is at the date of his birth after 9 July 1973 a citizen of The Bahamas. 

In concluding, Mr. Munroe submitted that the learned judge was plainly correct in his 

interpretation of Article 6 which should not be disturbed.   

40. As just noted, apart from promoting the correctness of Hall CJ’s reasons in K, and rejecting 

the judge’s conclusions at paragraphs 34 and 35, counsel for the appellant, Mr. Williams , 

failed to identify any specific errors in the judge’s reasoning outlined in the preceding 

paragraphs of the decision which had led the learned judge to his ultimate conclusions. At this 

stage, as I commence my own review of Winder J’s written decision, I would simply observe, 

that in the light of the careful legal analysis and discussion found between paragraphs 11 

through 33 of the decision, that the learned judge did not reach those conclusions lightly or 

capriciously. 

41. At paragraph 12, the learned judge began by correctly identifying the issues which had arisen 

for his determination. He clearly indicated that he was required to interpret Article 6 of the 

Constitution and to determine whether the reference in Article 14(1) to “father” was to be 

applied to the interpretation of Article 6. This, after all, was precisely the point of contention 

between the appellant and the respondents. 

42. At paragraphs 13 and 14, he adverted to both Articles and correctly summarized the 

contending arguments, noting in paragraph 15 that the appellant was relying on the previous 

Supreme Court decision in K to support his contention that Article 14(1) applies to any 

provision in Chapter II which is capable of including the father.  

43. After he had examined the wording of both Articles, the learned judge turned his attention at 

paragraph 16 to a consideration of the relevant portions of Hall CJ’s decision in K which he 

reproduced. At paragraph 17, Winder J expressly declared that he did not share the view of 

Hall CJ that the only interpretation possible of the word “parents” in Article 6 is the ordinary 

grammatical meaning of “father or mother”. As I have already noted, as a judge of the 

Supreme Court exercising co-ordinate jurisdiction with Hall, Winder J was neither bound by 

the precedent established in K, nor obliged to adopt Hall CJ’s interpretation of Article 6 if he 

considered it to be wrong. In the circumstances, the fact that the judge declined to follow K, 

or to accept the interpretation which Hall CJ gave to Article 6, does not mean that he failed to 

take account of something he should have, or that his decision is wrong in law. Paragraphs 16 

and 17 therefore disclose no errors or mis-directions of law capable of impugning the decision 

on grounds 1 and 2 as framed. 

44. Between paragraphs 18 through 23 of his decision, Winder J then adverted to well-known 

canons and presumptions of statutory construction, specifically: “same words, same 

meaning; different words, different meaning”  discussed in the authoritative textbook 

“Bennion on Statutory Interpretation” and exemplified in the case law to which he also 
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referred. As is evident from his decision, he also had regard (as required) to the context in 

which the words “father” and “parents” respectively had been employed in both Articles, as 

well as in other provisions in Chapter II read as a whole. The appellant does not challenge this 

aspect of the judge’s decision and in my view Winder J’s selection of this particular 

interpretative presumption was correct. 

45. Between paragraphs 20 through 23, the learned judge thoughtfully determined the weight 

which he would give to the interpretive presumption he had selected, paying due regard to the 

context in which the words “parents” and “father” were found both in Articles 6 and 14(1) 

respectively, as well as within the context of Chapter II and the Constitution read as a whole.  

46. At paragraph 20 of his decision, he rejected the interpretation contended for by the appellant. 

In his view, the direct references to the “father of a person” found in Article 3(2) and Article 

8 respectively, made the application of Article 14(1) to Article 6 by ‘indirect reference’ “an 

overreach”. Clearly cognizant of the broader context and significance of the Constitution 

read as a whole, the learned judge found that the impact of applying Article 14(1) to Article 

6 by ‘indirect reference’ would result in, what he termed: “the disentitlement of the 

fundamental and automatic right to citizenship of an entire class of persons born out of 

wedlock in The Bahamas to Bahamian men.” It is impossible to fault the judge’s finding. 

It demonstrates that the judge was keenly aware that if accepted, such an interpretation could 

potentially collide with the anti-discrimination protections set out in the fundamental rights 

provisions of the Constitution read as a whole. This observation is clearly not wrong in law. 

47. At paragraphs 21 the learned judge continued to test the appellant’s contentions and 

specifically, the applicability of Article 14(1) to Article 6. He highlighted the elaborate two-

step process that would have to be undertaken if Article 14(1) were read to limit the scope of 

Article 6 by ‘indirect reference’. He exposed the absurdity and illogic inherent in the 

appellant’s contention and in my view, correctly observed that if Article 14(1) were  to apply, 

the word “parents” in Article 6 would have to be read as “mother and mother”!!!  

48. Having exposed the absurdity of the appellant’s contentions, the learned judge noted that since 

the words “parent” and “parents” were also found in Article 5(6) and in Article 7(1), this 

demonstrated that Article 14(1) had not been intended by the framers of the Constitution to 

be applied indirectly to the word “parents” in Article 6. Once again, the appellant does not 

attack these aspects of the judge’s reasoning which, up to this point, is unassailable and 

discloses no obvious errors of law.  

49. Winder J then proceeded to examine the intended operation of the words “parent” and parents” 

as they appeared within the proviso to Articles 5(6) and Article 7(1) respectively. Having 

done so, he found that even the most cursory examination of both these provisions revealed 

that “the legitimacy of the person concerned was wholly irrelevant to the construction”  

of those provisions. Based on his careful analysis, the learned judge concluded that: “article 
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14(1) was not meant to apply outside the strict application of where the word “father” 

is specifically referred to in articles 3(2) and 8.” Here again, it is impossible to discern any 

error in this legal conclusion.  

50. At paragraph 22, Winder J reinforced his conclusion by reiterating why it would be wrong to 

seek to apply Article 14(1) to Article 6 where the words “father and mother” were not used. 

He expressed the view that the framers of the Constitution “must have intended “parents” 

in Article 6 to have the ordinary grammatical meaning of biological parents.”  I note that 

counsel for the appellant, Mr. Williams, only attacks this particular conclusion on page 10 of 

his written submissions in relation to ground 3. In the circumstances, I therefore defer my 

opinion on the correctness of this aspect of the judge’s decision for closer examination in the 

discussion under ground 3 below. 

51. Finally, at paragraph 23 the learned judge wrapped-up his analysis and conclusions by 

referring once more to the interpretive presumption which he had used namely: “different 

words, different meaning”. As he put it, the context in which the terms “father” and 

“parents” had been employed in the provisions he had examined had confirmed the validity 

of the presumption he had employed. It appears to me that up to this point in his decision, 

given the interpretive presumptions which the judge employed and the logical route he took 

to arrive at the legal meaning of the word “parents” in Article 6, it could not be  said that the 

learned judge’s decision was erroneous or that his decision was wrong in law.  

52. Having arrived at his reasoned conclusions as to the proper legal interpretation of Article 6, 

the learned judge then referred between paragraphs 24 and 25, to the discussion of Article 6 

and the opinions found in the “Report of the Constitutional Commission into a Review of 

The Bahamas Constitution” dated 13 July 2013. It is unclear whether the Report had been 

referred for the judge’s consideration in the course of legal arguments, or whether it had been 

unearthed as a result of his independent researches. Nothing turns on this however, as Mr. 

Williams, simply contends that the judge “placed great reliance” on the Report and the 

opinions therein expressed and erred and misdirected himself in arriving at the conclusions 

which appear at paragraphs 34 and 35 of the decision. Mr. Williams clearly suggests that the 

judge erroneously misdirected himself by adopting the opinions in relation to Article 6 found 

in the Commission’s Report which had no force of law and is not binding on the courts. 

53. As I see it, this submission is completely untenable. In the light of the logic of the reasoning 

and the careful legal analysis which the judge had himself employed in the previous 

paragraphs of his decision, it is impossible to impugn the judge’s independent conclusions as 

to the legal meaning of Article 6 on the basis that he had taken account of something which 

he ought not to have taken into account or that his conclusion was plainly wrong.  

54. Had Winder J merely adopted the Commission’s opinions as his own, without demonstrating 

how he had independently arrived at his conclusions, I would readily accept that he had relied 
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on the Report. It is obvious that this was not the case. The learned judge’s reference to the 

Commission Report came in paragraphs 24 and 25 of his decision after he had examined the 

relevant provisions of the Constitution, adopted well-known rules of interpretation and arrived 

at his independent interpretation of the legal meaning to be ascribed to the word “parents” in 

Article 6.  

55. I am satisfied that the judge’s references to, and adoption of the opinions of the Constitutiona l 

Commission expressed in its’ Report cannot be taken to have had any effect on the learned 

judge’s conclusions, other than to buttress the legal interpretation of Articles 6 and Article 

14(1) which he had independently reached. I can find no error or misdirection of law disclosed 

in his use of the Report. I will, return to consider these two paragraphs once more when I 

come to consider ground 3 where the appellant’s submissions in relation to the Commission 

Report are specifically made. 

56. Between paragraphs 26 through 29 of his decision, Winder J then turned his attention to a 

consideration of the Privy Council decision in Minister of Home Affairs v. Fisher [1980] 

AC 319 and the Mauritian Supreme Court decision in Panjanadum v. The Prime Minister 

of Mauritius, 1995, SCJ 248 where the Fisher approach was applied in interpreting the 

provisions of the Mauritius Constitution.  

57. At paragraph 27, he highlighted portions of Lord Wilberforce’s guidance at page 329 of 

Fisher and drew attention to the Board’s preference for a more “radical” approach to 

Constitutional interpretation which would treat a constitutional instrument such as the 

Bermudan Constitution which it was considering: “…with less rigidity and greater 

generosity than other Acts…”; and “…as sui generis, calling for principles of 

interpretation of its own, suitable to its character…” . 

58. He further highlighted the Board’s further view that when interpreting a constitutiona l 

instrument, respect must be paid to the language used and to traditions and usages which have 

given meaning to the language used, and that it was quite consistent with according such 

respect:  

“…and with the recognition that rules of interpretation may 

apply, to take as a point of departure for the process of 

interpretation, a recognition of the character and origin of the 

instrument, and to be guided by the principle of giving full 

recognition and effect to those fundamental rights and freedoms  

with a statement of which the Constitution commences.”  

[Emphasis added] 

 

59. At paragraph 28 Winder J noted that in K, Hall CJ had sought to distinguish the applicabilit y 

of the Board’s interpretative guidance in Fisher on the basis that the issue for determination 
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in Fisher was whether ordinary legislation could limit the express words of the Constitution, 

whereas in K he had been interpreting the Constitution itself. I observe that Winder J did not 

expressly state that Hall CJ’s attempt to distinguish Fisher was incorrect. However, it is 

evident that he disagreed with any such distinction being drawn. He clearly noted that the 

Fisher principles requiring the Constitution to be given a broad and purposive construction 

had been followed in a number of cases across the Commonwealth. He drew attention, in 

particular, to Panjanadum (above) where, the Fisher approach had been applied to the 

interpretation of citizenship provisions of the Mauritian Constitution. 

60. As to the adoption of the Fisher principles across the Commonwealth, it is impossible to say 

that the judge’s observations at paragraph 28 were wrong in law or that he misdirected 

himself. It is well known that the purposive approach to the interpretation of written 

Constitutions or constitutional instruments is almost universally applied whenever 

Commonwealth courts are considering the constitutionality of legislation; or determining 

whether governmental activity in particular situations is inconsistent with fundamental rights 

or protections conferred by constitutional instruments; or indeed, whenever courts are called 

upon to interpret specific provisions of the constitution itself.  

61. One need look no further than the recent Privy Council decision in The Minister of Home 

Affairs and anor v. Barbosa [2019] UKPC 41 (relied on by the appellant) to see that Winder 

J is correct in law. In Barbosa, after rejecting Barbosa’s contention that he ‘belonged’ to 

Bermuda at common law, the Board itself applied the Fisher approach, determining at 

paragraph 46 that: “it was necessary to construe the Constitution on its own terms and 

consistently with the principles explained in Fisher.”   

62. Apart from Barbosa, there are countless authorities from other parts of the Commonwealth 

where the purposive approach to constitutional interpretation advocated in Fisher has been 

employed. These include: the landmark Canadian Supreme Court decision in Hunter v. 

Southam Inc [1984] 2 S.C.R. 145 – pages 155-156; followed in R v. Big M Drug Mart Ltd 

[1985] 1 S.C.R. 295 - paras 116-117; the Caribbean Court of Justice decision in Attorney-

General of Guyana v. Cedric Richardson [2018] CCJ 17 (AJ) – para 146; the Trinidad and 

Tobago Court of Appeal decision  in Peters and anor v. Attorney-General and anor [2002] 

3 LRC 32 - page 108; the Privy Council decision in Bowe (Junior) et anor v. The Queen 

(Bahamas) [2006] UKPC 10 – para 28; the Bahamas Court of Appeal decision in The 

Commodore of the Royal Bahamas Defence Force and others v. Gregory Laramore 

SCCivAppeal No. 145 of 2013 - paras 28-39; the Anguillan Eastern Caribbean Supreme Court 

decision in Minister of Information & Broadcasting and another v. Benjamin and others  

[1998] ECSC J 0615-1 - para 85; and the South African Supreme Court decision in Bertie 

van Zyl (Pty) Ltd and anor v. Minister of Safety and Security et al [2009] ZACC 11 – 

page 108; to name a few. 
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63. I pause to observe that although the United Kingdom does not have a composite written 

Constitution or Charter of Rights as exist throughout the Commonwealth, the purposive 

approach discussed in Fisher may, arguably, now be seen to be employed even in the United 

Kingdom when its courts are considering whether the “full measure of the protections” 

afforded by the European Convention of Human Rights (as incorporated into the English legal 

system by the Human Rights Act 1998) have been or are likely to be infringed in any particular 

case. [See for example para 27 of Lord Bingham of Cornhill’s opinion (albeit dissenting) in 

the House of Lords decision in Harrow London Borough Council v. Qazi [2003] UKHL 

43.] 

64. While the Act and the Convention may not rise to the level of constitutional instruments such 

as those seen in the Commonwealth, the purposive approach may well provide the underlying 

rationale which enabled the United Kingdom Supreme Court in Johnson (above) to hold that 

the denial to Johnson of automatic citizenship at birth (while a “one-off event”) had 

nonetheless had a “current and direct effect upon him.” The Supreme Court further held 

that Johnson had, as a result, found himself liable to governmental action in the shape of 

deportation under the relevant deportation law. The Supreme Court further found that 

situation to be incompatible with the Convention rights of Johnson (and others like him) who 

had been afforded different treatment and made liable to deportation simply on the basis that 

they had been born out of wedlock.  

65. In short, I am satisfied that the judge was clearly correct at paragraph 28 to employ the Fisher 

principles and the purposive approach to the interpretation of the express terms of The 

Bahamas Constitution. The appellant has, accordingly, not satisfied me that the learned 

judge’s observations at paragraph 28 of his decision are plainly wrong in law.  

66. As to Winder J’s reliance on Panjanadum, discussed at paragraphs 28 and 29 of the decision; 

I will not discuss the case under grounds 1 and 2, but will reserve my opinion on whether the 

learned judge erred and misdirected himself in law in taking account of this particular judicial 

precedent until I come to examine ground 4 where the challenge to the judge’s use of the case 

is specifically made. 

67. At paragraphs 30 through 31, Winder J proceeded to examine the corresponding provisions 

to Article 14(1) located in a number of Commonwealth Caribbean Constitutions to which his 

attention was drawn by Mr. Munroe. Based on his review, he concluded that the purpose of 

including Article 14(1) in Chapter II was in recognition of the common law rule filius nullius 

which did not recognize a child born out of wedlock. At paragraph 30, the learned judge 

observed that all Caribbean Constitutions derive from Westminster and that provisions similar 

to section 14(1) were found in the first 6 Commonwealth Caribbean independence 

Constitutions. He noted that the provision was absent from the more recent Constitutions and 

surmised that this may have been due to the then emerging international intolerance with the 

concept of an illegitimate child.  
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68. Out of an abundance of caution and due to the lack of specificity in grounds 1 and 2, it must 

be said that I did not understand the appellant to complain that Winder J was wrong to have 

taken account (as he did at paragraphs 30 and 31) of the provisions of other Caribbean 

Constitutions or that his observations were erroneous or amounted to a mis-direction of law. 

Had such a contention been advanced, it would have been somewhat of a stretch since the 

corresponding provisions of other Caribbean Constitutions had been placed before him to 

support Mr. Munroe’s contention that the change of wording from “father or mother” seen in 

some Constitutions to “parents” found in some of the later Constitutions (including Bahamas) 

was probably deliberate.  

69. I am satisfied that the fact that the judge examined the provisions of other Caribbean 

Constitutions and made the observations which he did in the course of his reasoning, would 

not necessarily mean that he had erred or misdirected himself by taking something into 

account which he should not have, or that his decision is plainly wrong. Properly understood, 

Winder J’s observations at paragraphs 30 and 31 did not form the basis of his decision. As I 

see it, the judge’s observations merely reinforced his conclusions as to the correct legal 

meaning of Article 6 and 14(1) of the Bahamas Constitution which he had earlier arrived at 

in the preceding paragraphs of his decision. Paragraphs 30 and 31 of the decision disclose no 

discernable errors or mis-directions of law; and accordingly, I am unable to say that the 

judge’s conclusions at paragraph 34 of his decision are, as a result of his observations, plainly 

wrong.  

70. Finally, at paragraphs 32 and 33, the learned judge summarized why in his view, Article 6 

should be read expansively and given the broad generous and purposive interpretation 

advocated by the Board in Fisher. He reiterated his earlier conclusions in relation to the legal 

meaning of Article 6, and found that Article 6 had been intended by the framers to afford what 

he described as: “an automatic right to citizenship in circumstances where one parent 

was a Bahamian citizen.” He further stated that if Article 14(1) applied to Article 6, it would 

exclude the conferment of such citizenship on persons born out of wedlock in The Bahamas 

to a Bahamian father; and limit the conferment of the right to persons born in The Bahamas 

to a Bahamian mother alone. As I see it, the judge’s finding flowed logically from his earlier 

conclusion that the word: “parents” in Article 6 was intended to have the ordinary grammatical 

meaning of biological parents unaffected by the strained construction of Article 14(1) 

contended for by the appellant. That finding is, in my view, not wrong in law. 

71. Viewed broadly, the judge’s legal analysis was, in my view, logical, thoughtful and well-

reasoned. He explained why he disagreed with Hall’s interpretation in K, and further, set 

about the task of independently determining the legal meaning to be ascribed to Articles 6 and 

14(1). As is evident, he applied well-known canons of statutory interpretation to the language 

of the provisions in the context in which they were used. He reinforced his conclusions using 

the purposive approach to the interpretation of constitutional instruments advocated by the 

Board in Fisher. He then confidently gave a generous interpretation to Article 6 of the 
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Constitution, giving as he said, “full recognition and effect” to those fundamental rights and 

freedoms espoused by the Constitution itself. I cannot say that his approach to the 

interpretation of Article 6 or Article 14(1) was erroneous or wrong in any respect. 

72. In the end, having regard to the broad, largely un-specified challenges to the judge’s decision 

which were raised in grounds 1 and 2 as framed, it was impossible to impugn the learned 

judge’s conclusions in paragraph 34 of his decision as they had flowed logically from the 

legal analysis and reasoning employed in the preceding paragraphs of his written decision 

which broadly revealed no obvious errors or mis-directions of law and could not be said to be 

plainly wrong.  

73. I do not dismiss grounds 1 and 2 at this stage, however, as I have reserved my opinion in 

relation to the correctness of the learned judge’s conclusions at paragraphs 22, 24, 25 and 35 

of his decision, as well his reliance on Panjanadum until I consider grounds 3 and 4 where 

challenges to these aspects of his decision are made. I necessarily turn to consider the 

remaining grounds. 

74. Ground 3: Ground 3 challenged the learned judge’s further conclusion at paragraph 35 as 

follows: 

“35. I am cognizant of the impact of a decision to find that article 

14(1) does not apply to article 6. In K, the judgment records the 

Chief Passport Officer as indicting (sic), in 2006, that the policy 

position of his department was that article 14(1) applied. As Hall 

CJ quite correctly indicated, such a policy cannot affect the true 

legal position. That legal position, however, in my view, must be, 

that every person born in The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date either of his parents is a citizen of The Bahamas, 

irrespective of the marital status of the parents at the time of 

birth.” [Emphasis added] 

 

75. In the same way that grounds 1 and 2 lacked particulars, ground 3 also failed to identify the 

specific errors or mis-directions of law or the specific portions of Winder J’s reasoning which 

led to the judge’s conclusions at paragraph 35 which the appellant sought to impugn. In the 

circumstances, we were once again left with no alternative but to consider the appellant’s 

submissions in relation to ground 3. 

76. At pages 10 through 13 of the Appellant’s written Submissions filed on 29 January, 2021, Mr. 

Williams took issue with paragraph 22 of the written decision where the learned judge stated: 

“22. In my view, it is simply wrong to apply Article 14(1) to 

Article 6 as the words “father and mother” do not appear in it. 
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It seems clear to me that every place it was intended by 

Parliament to refer to “father” or “mother” in its legal sense, it 

did so. “Father” is used in the Constitution in its common law 

meaning of a legal (and not putative) father….”  

 

77. Mr. Williams referred us to paragraphs 46 and 48 of the Board’s advice in the recent Privy 

Council decision in Barbosa (above) in which the Board rejected Barbosa’s contention that 

section 11 of the Bermuda Constitution should be construed in a manner to reflect that he 

“belonged” to Bermuda at common law.  

78. If I understand his submission correctly, Mr. Williams urges us to find that Winder J erred 

and misdirected himself at law when he found at paragraph 22 that the word “father” is used 

in the Constitution in its common law meaning of a legal (and not putative) father.  

79. Respectfully, I do not agree. The fallacy in Mr. Williams’ submission lies in his belief that 

the mere reference in paragraph 22 to the common law meaning of “father”, must only mean 

that the judge erroneously applied common law when he interpreted Articles 6 and 14(1) of 

the Constitution. In my examination of grounds 1 and 2, I have already set out the logical 

steps which the learned judge took to arrive at his conclusion that Article 14(1) had not been 

intended to apply the word “parents” in Article 6 by ‘indirect reference’ as the appellant 

contended. Nothing in the judge’s reasons between paragraphs 11 through 21 of his decision 

discloses that he impermissibly relied on any common law rule when he interpreted Articles 

6 and 14(1) of the Constitution in the manner that he did.     

80. The judge’s reference in paragraph 22 to the word “father” being employed in the Constitut ion 

to denote a common law “father” as opposed to a “putative father”, followed logically from 

the position he had already taken at paragraph 21, namely: “that Article 14(1) was not meant 

to apply outside the strict application of where the word “father” is specifically referred 

to in articles 3(2) and 8.” Properly understood, Winder J’s reference at paragraph 22 to the 

common law meaning of “father” as opposed to “putative father”, was not applying common 

law to interpret the Constitution, but reiterating his earlier conclusion at paragraph 21, that 

the interpretation of the word “father” provided in Article 14(1) had only been intended to 

apply to Article 3(2) and Article 8 where the word “father” had been expressly employed.   

81. That said, it was somewhat surprising that Mr. Williams chose only to attack Winder J’s 

reference at paragraph 22 to the common law meaning of the word “father”, and did not also 

challenge the judge’s finding at paragraph 30 that the incorporation of Article 14(1) is in 

recognition of the existence of the common law fillus nullius rule which did not recognize 

persons born out of wedlock. Notwithstanding my initial surprise, it soon became apparent 

that had such a challenge to paragraph 30 been made, this would have undermined his 

appellant’s submission. It would necessarily have drawn attention to the careful legal analysis 

which the learned judge had employed to arrive at his earlier finding (repeated once again 
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between paragraphs 30 and 31) that: “the only direct references to the “father” of a person 

in The Bahamas Constitution occurs in two places in Chapter II (article 3(2) and article 

8) both of which relate to the entitlement of citizenship of persons born outside of The 

Bahamas.”   

82. As I see it, the appellant’s contention that in interpreting the Constitution the judge applied 

common law principles contrary to the guidance in Barbosa, was not only selective and 

illogical, but unfair to the judge. 

83. It is obvious from reading Winder J’s decision in its entirety that the judge did no such thing. 

By drawing a distinction at paragraph 22 between the common law meaning of “father” and 

a ‘putative father’, all that the learned judge really sought to do was to acknowledge the 

introduction into Bahamian law by way of the Illegitimates Act of 1932 of the concept of the 

“putative father”. Properly understood, the learned judge was not using the common law 

position to interpret the Constitution in the manner which the Board rejected in Barbosa, but 

was simply observing that notwithstanding the statutory introduction of affiliation 

proceedings and the notion of a ‘putative father’, the framers of the 1973 Constitution had, by 

way of Article 14(1), deliberately sought to retain the common law filius nullius rule by 

providing a specific meaning for the word “father” as used in Articles 3(2) and 8 where the 

word “father” had been expressly employed in order to confer a citizenship entitlement on 

persons born outside of The Bahamas to a Bahamian father.  

84. It seems to me that while accusing the judge of having erroneously misdirected himself in law 

by applying common law, it is in reality Mr. Williams who (in similar fashion as Mr. Barbosa 

did in relation to section 11 of the Bermuda Constitution) seeks to urge the application to 

Article 6 of the common law rule (preserved in Article 14(1)) in order to restrict the otherwise 

wide ambit of the express entitlement to citizenship by birth conferred by Article 6. It is Mr. 

Williams, not the judge, who seeks, by what can only be described as a process of “elaborate 

mental gymnastics”, to condition the wide scope of Article 6 by applying to its clear terms, 

the definition of the word “father” in Article 14(1). As the judge correctly found, the definition 

which the framers provided in Article 14(1) is to apply wherever a direct reference in Chapter 

II to the ‘father’ of a person appears. As the judge correctly observed, that direct reference is 

to be found in Articles 3(2) and 8.  

85. Article 6 employs the word “parents”, not “father” and “mother”. As the judge found 

following his detailed legal analysis, the framers must have intended “parents” in Article 6 to 

have its ordinary grammatical meaning of biological parents. The judge’s statement that: “it 

is simply just wrong to seek to apply article 14(1) to article 6 as the words “father” and 

“mother” do not appear in it in Article 6”  is in my view correct and cannot be said to be 

plainly wrong in law.  
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86. Finally, I am satisfied that the practical result of ‘forcing’ Article 14(1) into the clear language 

of Article 6, is to give Article 6 a strained construction which the framers never intended. 

Read in the manner contended for by the appellant, such a construction runs counter to the 

fundamental rights protections of the Constitution itself, affording different treatment to 

persons born in the Bahamas simply on the basis that they were born out of wedlock. I 

therefore agree with the learned judge that such a construction would result in the 

disentitlement to automatic citizenship of an entire class of persons born on Bahamian soil to 

Bahamian men, merely because of the marital status of their parents at the date of their birth.  

87. As I have already found in relation to the first two grounds, I can find no fault in the learned 

judge’s conclusions or in the approach he employed to the interpretation of Article 6 or Article 

14(1) of The Bahamas Constitution. He applied the correct canons of statutory interpretation 

and justified his thoughtful conclusions by employing the purposive approach advocated in 

Fisher. Additionally, evidently cognizant of the antiquated common law filius nullius rule, 

preserved in Article 14(1) which the framers of the Constitution chose to retain for purposes 

of Articles 3(2) and Article 8 (where the word “father” was deliberately employed), the 

learned judge chose to give a generous interpretation to Article 6 of the Constitution, giving 

as he said, “full recognition and effect” to those fundamental rights and freedoms espoused 

by the Constitution itself.  

88. His interpretation was based on the terms of the Constitution itself and not on the common 

law position as Mr. Williams suggests. In the result, I cannot say that the judge’s approach or 

his conclusions as to the proper interpretation of Article 6 or Article 14(1) were erroneous or 

wrong in any respect. 

89. In a further attack on the judge’s written decision, Mr. Williams suggested (as he did in his 

submissions in relation to ground 1 and 2) that at paragraphs 24 and 25 the learned judge 

“placed great reliance” on the Commission Report and that in consequence, he had erred and 

misdirected himself in law in arriving at the conclusions at paragraphs 34 and 35. 

90. As I have already indicated, this submission cannot be sustained. As is evident from Winder 

J’s reasoned decision, the learned judge applied a process of legal reasoning and a correct 

approach to constitutional interpretation using interpretive presumptions within the context of 

Chapter II and the Constitution read as a whole. Having done so, he then adopted aspects of 

the Report which served only to buttress the legal conclusions he had independently reached. 

It is impossible, in my view, to impugn the judge’s independent conclusions as to the legal 

meaning of Article 6 on the basis that he had misdirected in law himself by taking account of 

opinions in a Report which he ought not to have taken into account and suggesting that his 

conclusions were thereby wrong in law. 

91. There is no merit whatsoever in the appellant’s contentions in relation to ground 3.  
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92. Ground 4: As I observed, this ground raises a frontal attack on the learned judge’s reliance 

on the Mauritian Supreme Court precedent of Panjanadum. The appellant claims that the 

learned judge erred and misdirected himself in law by applying the case to the present facts.  

93. At pages 13 through 56 of the Appellant’s written submissions of 29 January 2021, Mr. 

Williams once again sought to promote the correctness of Hall CJ’s decision in K. Referring 

to paragraph 28 where Winder J observed that Hall CJ had distinguished the import of Fisher, 

Mr. Williams submits that Hall’s position in K was “confirmed and upheld” in the recent 

Privy Council case of Barbosa. Mr. Williams then reproduced paragraphs 45, 46, 56, 57 and 

61 of the Board’s decision.  

94. He highlighted in particular, the Board’s statement at paragraph 57, inter alia, that counsel 

for Barbosa had rightly accepted that the differences and anomalies in treatment between 

various categories of persons identified had resulted from the clear language of the 

Constitution itself; and the Board’s further observation that it was not being called upon to 

amend the position by any process of interpretation. Furthermore, the Board had also stated 

that it would be desirable if consideration be given at some point to the question whether the 

apparently discriminatory anomalies of the Bermuda Constitution providing for citizenship 

and status should be revised.  

95. Arguing by analogy from Barbosa, Mr. Williams submits that if the discriminatory provision 

is provided for in the clear words of the Constitution, this is a matter for amendment and the 

provision cannot be not deemed to be unconstitutional or amended by any process of 

interpretation.  

96. Once again and most respectfully, Mr. Williams’ submission is flawed in several respects. 

Firstly, it fails to recognize that Article 6 will only be discriminatory because of the strained 

construction which the appellant wishes to be applied to the otherwise clear words of Article 

6. The clear words of Article 6 are broad in their application and not intended to be 

conditioned or limited by Article 14(1) at all. Secondly, counsel for the appellant’s submission 

completely misses the thrust of Board’s decision in Barbosa which was a case where the 

discriminatory anomalies were evident from the language of the Bermuda Constitution itself.  

Thirdly, it is completely inaccurate to suggest that the position of Hall CJ was “confirmed 

and upheld” by the Privy Council in Barbosa. As I have demonstrated, that is obviously not 

so. 

97. Fourthly, as I have earlier found, all that Winder J did at paragraph 28 was to draw attention 

to the fact that in K, Hall CJ had sought to distinguish the applicability of the Board’s 

interpretative guidance in Fisher on the basis that the issue for determination in Fisher was 

whether ordinary legislation could limit the express words of the Constitution, whereas in K 

he was interpreting the Constitution itself. Finally, it is very obvious that far from endorsing 

the correctness of the distinction which Hall CJ sought to make, the Privy Council in Barbosa 
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itself applied the purposive approach advocated in Fisher to the interpretation of the Bermuda 

Constitution.  

98. As I see it, the Board’s decision in Barbosa now shows that the Fisher principles are the 

preferred approach whenever constitutional instruments fall to be interpreted by the courts. 

This is so, whether courts are enforcing fundamental rights and freedoms provisions as in 

Bowe ; or reviewing the constitutionality of an Act of Parliament as in Fisher; or interpreting 

specific constitutional provisions as the Board did in Barbosa and as Winder J was doing in 

the court below. 

99. I turn finally to Mr. Williams attempt to impugn the judge’s reference to Panjanadum by 

distinguishing it on its facts. I am satisfied that this submission too cannot succeed as ground 

4 is based on yet another fallacy. The ground presupposes that Winder J erred and misdirected 

in law himself by applying the case to his interpretation of Article 6 and Article 14(1). Nothing 

could be further from the truth. One need only examine paragraph 29 of the decision to see 

that Winder J was well aware of the differences between the provisions of the Mauritian 

Constitution and those in the Bahamian Constitution which he was construing. 

100. At paragraph 29, the learned judge correctly observed that in Panjanadum, section 23 of the 

Mauritian Constitution made a direct reference to “father” in similar fashion to our Article 8. 

He correctly distinguished the case by observing that the interpretation of Article 6 which the 

appellant was contending for is indirect. Article 6 (as he had earlier found) made a direct 

reference to “parents” and not to “father” or “mother”. Having previously exposed the 

absurdity of the appellant’s contention, the judge correctly concluded that Article 14(1) could 

not apply to Article 6 where the words “father and mother” did not appear. 

101. Properly understood, Winder J did not apply Panjanadum in the course of his interpretation 

of the Bahamian Constitution at all. It is obvious that he was, however, more attracted to the 

fact that the Mauritian Supreme Court had employed the Fisher approach in construing the 

provisions of that Constitution. This doubtless persuaded him that he could take a similar 

purposive approach to the construction of the Bahamas Constitution, notwithstanding Hall 

CJ’s attempt in K to distinguish Fisher. 

102. In summary, Winder J is clearly correct that the Fisher principles requiring a Constitution to 

be given a broad and purposive construction have been followed in numerous cases across the 

Commonwealth. Any doubts or reservations about the overarching applicability of the Fisher 

approach to the construction of constitutional instruments, have clearly been put to rest by the 

recent Privy Council decision in Barbosa. The latter Privy Council authority unreservedly 

confirms that a constitutional instrument is to be construed as Winder J did, on “its own terms 

and consistently with the principles explained in Fisher.” 

103. It should follow that I am completely satisfied that there is no merit whatsoever in ground 4 

of the appellant’s appeal. In the result, I would dismiss the appeal on all 4 grounds.  
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Conclusion and Disposition 

104. For all the reasons outlined in this judgment, I am satisfied that the proper interpretation which 

the framers intended to be given to Article 6 of the Bahamas Constitution is that every person 

born in The Bahamas  after the 9th July 1973 shall become a citizen of the Bahamas at the 

date of his birth if at that date either of his biological parents is a citizen of The Bahamas, 

irrespective of the marital status of the parents at the time of birth. 

105. It should now also follow that Article 14(1) of the Bahamas Constitution is to be read as 

having direct application to the interpretation of Article 3(2) and Article 8 in Chapter II where 

the word “father” expressly appears. Both these Articles provide for the automatic conferral 

of Bahamian citizenship upon: (a) every person born outside the former Colony of the 

Bahama Islands  who is on 9th July 1973 a citizen of the United Kingdom and Colonies as 

further provided in Article 3(2); and (b) every person born outside The Bahamas  after 9th 

July 1973 as further provided in Article 8. The reference to “father” in these two provisions 

is to be read subject to the interpretation of “father” which the framers provided in Article 

14(1).  

106. In the result, I would dismiss the appeal, affirm Winder J’s decision in its entirety and award 

costs of the appeal to the respondents. 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 

 

Judgment delivered by the Honourable Mr. Jon Isaacs JA 

107. The appellant appeals the following interlocutory finding of Mr. Justice Ian Winder ("the 

Judge"): 

“34. In this case, the only proper interpretation, having regard 

to the  language used and giving effect to the provisions of the 

Bahamian Constitution dealing with the fundamental rights and 

freedoms of an individual, is to preclude any application of 

Article 14(1) by indirect reference. Further, as the Constitution 

is sui generis, calling for principles of interpretation of its own, 

the interpretation of parents in Article 6 as a reference to the 

natural parents, is the only interpretation suitable to the 

character, and spirit of the Constitution. 

35. I am cognizant of the impact of a decision to find that Article 

14(1) does not apply to Article 6. In K, the judgment records the 

Chief Passport Officer as indicating, in 2006, that the policy 
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position of his department was that Article 14(1) applied. As 

Hall CJ quite correctly indicated, such policy cannot affect the 

true legal position. That legal position, however, in my view, 

must be, that every person born in The Bahamas after 9th July 

1973 shall become a citizen of The Bahamas at the date of his 

birth if at that date either of his parents is a citizen of The 

Bahamas, irrespective of the marital s tatus of the parents at the 

time of birth. 

36. Entitlement to citizenship is entirely different from proving 

that entitlement. In this vein, I recognize, as did the 

Constitutional Commission, the common law position which has 

always required proof of paternity before those other rights can 

attach. In reality, unlike the mother, it is not readily clear who 

the father is. In some cases, the father’s belief (and I dare say 

occasionally the mother’s) as to his paternity is mistaken. It is 

also a  notorious fact, of which I take judicial notice, that 

immigration fraud takes place in our country and regrettably 

some of our citizens have been prepared to trade their birthright 

in return for consideration. 

37. This matter was heard on affidavits only and there was no 

cross examination on those affidavits. Reservations had been 

raised, by the Respondent, albeit only orally, in respect of proof 

of paternity. I readily acknowledge the importance of this 

matter to the Applicants and to the Respondent, as it could 

affect status. Whilst I accept that there was some indicia of proof 

of paternity, I am not as yet prepared to make a final order. 

38. In the absence of legislation, the court is left to rely 

principally on witness testimony to settle so important an issue. 

Fortunately, today,  science is able to provide assistance and 

the best evidence available to independently assist the court in 

settling issues of paternity. 

39. In the circumstances therefore, having established the legal 

position, rather than conclude the application with a decision 

which may be adverse to either side, who may wish to make 

further representations, in light of my legal finding, I will to 

adjourn this matter and give directions as to how furthe r 

representations may be made and/or evidence may be  adduced, 

if necessary, prior to a final determination on the evidence.”  

108. The grounds for the appeal are expressed as follows: 
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"1. That the learned judge erred and misdirected himself in law 

in holding at paragraph 34 that the only interpretation, having 

regard to the language used and giving effect to the provisions 

of The Bahamian Constitution dealing with the fundamental 

rights and freedoms of the individual, is to preclude any 

reference to Article 14(1) by indirect reference to Article 6. 

2. That the learned judge erred and misdirected himself in law 

in holding at  paragraph 34 that the interpretation of parents in 

Article 6 is the only interpretation suitable to the character and 

spirit of the Constitution. 

3. That the learned judge erred and misdirected himself in law 

when he concluded at paragraph 35 that the legal position must 

be that every person born in The Bahamas after the 9th of July, 

l973 shall become a citizen of The Bahamas at the date of his 

birth if at that date either of his parents is a citizen of The 

Bahamas, irrespective of the marital status of the parents at the 

time of birth. 

4. That the learned judge erred and misdirected himself in law 

in applying the case of Panjanadum vs. The Minister of 

Mauritius, 1995 SCJ 248, 1995 MR 93, to the  present facts." 

Grounds 1, 2 & 3 - Is Article 6 Whittled Down by Article 14(1)? 

109. Grounds 1, 2 and 3 may, in my view, be treated together since the effect of the Judge's finding 

that the breadth of Article 6 of the Constitution is not circumscribed or whittled down by 

Article 14(1) of the Constitution is a feature common to all three grounds. 

110. Article 6 of the Constitution provides: 

"6. Every person born in The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date either of his parents is a citizen of The Bahamas .” 

[Emphasis added] 

111. Article 14 of the Constitution states: 

"14. (1) Any reference in this Chapter to the father of a person 

shall, in relation to any person born out of wedlock other than a 

person legitimated before 10th July 1973, be construed as a 

reference to the mother of that person." 

112. Hall, CJ in K v Minister of Foreign Affairs & Others  [2007] 2 BHS No.12, identified the 

crucial issue for determination and, it is readily apparent, that it was the same issue that faced 

the Judge. Hall, CJ stated at paragraph 5: 
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"5. It is a common ground between counsel that the issue to be 

determined is the interpretation of the word “parents” in Article 

6 of the Constitution." 

113. Hall, CJ went on to say at paragraph 12: 

"12. The effect of Article 6 is that a person born in The Bahamas 

after Independence inherits the Bahamian citizenship of either 

his mother or father subject, however, to the clear words of 

Article 14(1) that, if that person is born out of wedlock, he can 

only inherit citizenship through his mother." 

114. The conclusion arrived at by Hall, CJ stands in stark contrast to the conclusion reached by the 

Judge in paragraph 34 of his judgment. The Judge stated, inter alia, as follows: 

“34. In this case, the only proper interpretation, having regard 

to the  language used and giving effect to the provisions of the 

Bahamian Constitution dealing with the fundamental rights and 

freedoms of an individual, is to preclude any application of 

Article 14(1) by indirect reference.” 

115. The narrow issue for us to determine is whether Winder's interpretation is correct or plainly 

wrong. I have read in draft the judgment of Crane-Scott, JA and I am driven by the force of 

her reasoning, to agree with her conclusion that the Judge was correct to find that Article 6 of 

the Constitution is not to be read subject to Article 14(1) of the Constitution. Nevertheless, 

given the importance of this matter and the impact it will have on previously conceived 

notions that have held sway for some forty years, I add brief reasons for joining with the 

decisions of the Judge and Madam Crane-Scott. 

The Authorities 

116. In delivering the judgment of the Privy Council in The Minister of Home Affairs and 

another v Collins Mae MacDonald Fisher and another [1979] 3 All ER 21, Lord 

Wilberforce stated at page 25:  

"In nationality Acts which provide for acquisition of nationality 

by descent, the assumption is a strong one that "child" means 

legitimate child: the fact that such Acts often contain a definition 

to this effect, and provide expressly for exceptions, for example 

in favouring legitimated, or illegitimate children, does not 

detract from the strength of this rule." 

117. Of course the above extract was taken from Lord Wiberforce's discussion in reference to acts 

of Parliament where the presumption of legitimacy will apply. However, he continued: "So 

far the discussion has been related to Acts of Parliament concerned with specific 

subjects. Here, however, we are concerned with a Constitution, brought into force 

certainly by Act of the United Kingdom Parliament, the  but established by a self-



33 
 

contained document set out in Sch 2 to the Bermuda Constitution Order 1968. It can be 

seen that this instrument has certain special characteristics." Thus, it may be seen that 

Lord Wilberforce made a clear distinction between interpreting the provisions of an ordinary 

act of Parliament and the provisions of a Constitution. 

118.  Indeed his Lordship went on to say at page 26: 

"When therefore it becomes necessary to interpret 'the 

subsequent  provisions of' Chapter I (in this case s 11) the 

question must inevitably be asked whether the appellants' 

premise, fundamental to their argument, that these provisions 

are to be construed in the manner and according to the rules 

which apply to Acts of Parliament, is sound. In their Lordships' 

view there are two possible answers to this. The first would be 

to say that, recognising the status of the Constitution as, in 

effect, an Act of Parliament, there is room for interpreting it 

with less rigidity, and greater generosity, than other Acts, such 

as those which are concerned with property, or succession, or 

citizenship. On the particular question this would require the 

court to accept as a starting point the general presumption that 

'child' means 'legitimate child' but to recognise that this 

presumption may be more easily displaced. The second would 

be more radical: it would be to treat a constitutional instrument 

such as this as sui generis, calling for principles of interpretation 

of its own, suitable to its character as already described, without 

necessary acceptance of all the presumptions that are relevant 

to legislation of private law. 

It is possible that, as regards the question now for decision, 

either method would lead to the same result. But their Lordships 
prefer the second." [Emphasis added] 

119. In the Canadian Supreme Court case of Hunter, et al v Southam Inc. [1984] 2 SCR 145, an 

appeal concerning the constitutional validity of a statute authorizing a search and seizure, 

Dickson, J delivered the judgment of the court. At pages 155-6 he said as follows: 

"It is clear that the meaning of “unreasonable” cannot be 

determined by recourse to a dictionary, nor for that matter, by 

reference to the rules of statutory construction. The task of 

expounding a constitution is crucially different from that of 

construing a statute. A statute defines present rights and 

obligations. It is easily enacted and as easily repealed. A 

constitution,  by contrast, is drafted with an eye to the future. 

Its function is to provide a continuing framework for the 

legitimate exercise of governmental power and, when joined by 

a Bill or a Charter of Rights , for the unremitting protection of 

individual rights and liberties. Once enacted, its provisions 

cannot easily be repealed or amende d. It must, therefore, be 
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capable of growth and development over time to meet new 

social, political and historical realities often unimagined by its 

framers. The judiciary is the guardian of the constitution and 

must, in interpreting its provisions, bear  these considerations 

in mind. Professor Paul Freund expressed this idea aptly when 

he admonished the American courts “not to read the provisions 

of the Constitution like a last will and testament lest it become 

one”. 

The need for a broad perspective in approaching constitutional 

documents is a familiar theme in Canadian constitutional 

jurisprudence. It is contained in Viscount Sankey’s classic 

formulation in Edwards v. Attorney-General for Canada, [1930] 

A.C. 124, at p. 136, cited and applied in countless Canadian 

cases: 

The British North America Act planted in Canada a 

living tree capable of growth and expansion within its 

natural limits. The object of the Act was to grant a 

Constitution to Canada… Their Lordships do not 

conceive it to be the duty of this Board—it is certainly not 

their desire—to cut down the provisions of the Act by a 

narrow and technical construction, but rather to give it 

a large and liberal interpretation. 

More recently, in Minister of Home Affairs v. Fisher, [1980] A.C. 

319, dealing with the Bermudian Constitution, Lord 

Wilberforce reiterated at p. 328 that a constitution is a 

document “sui generis, calling for principles of interpretation of 

its own, suitable to its character”, and that as such, a 

constitution incorporating a Bill of Rights calls for: 

…a generous interpretation avoiding what has been 

called “the austerity of tabulated legalism,” suitable to 

give individuals the full measure of the fundamental 

rights and freedoms referred to. 

Such a broad, purposive analysis, which interprets specific 

provisions of a constitutional document in the light of its larger 

objects is also consonant with the classical principles of 

American constitutional construction enunciated by Chief 

Justice Marshall in M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 

316 (1819). It is, as well, the approach I intend to take in the 

present case." 
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120. Although there is the assumption in nationality Acts that "child" means a legitimate child, 

such an assumption cannot be transported into Article 6 of the Constitution since no such 

limitation attaches to the words "every person born in The Bahamas after 9th July 1973". In 

my view, the only qualification to the breadth and scope of Article 6 is that one of the parents 

must be a citizen of The Bahamas. 

121. Lord Kitchin and Lord Sales wrote at paragraph 45 in The Minister of Home Affairs and 

another v Barbosa [2019] UKPC 41: 

"45. The Board now turns to the interpretation of section 11 of 

the Constitution and, in doing so, is conscious of the guidance 

given by the Board in Minister of Home Affairs v Fisher [1980] 

AC 319. Lord Wilberforce,  giving the advice of the Board, 

explained that the Constitution is, particularly in Chapter I, 

drafted in a broad and ample style which lays down principles 

of width and generality (p 328F); that its antecedents (the 

European Convention for the Protection of Human Rights and 

Fundamental Freedoms and the United Nations’ Universal 

Declaration of Human Rights) and the form of Chapter I call for 

a generous interpretation, avoiding the austerity of tabulated 

legalism, suitable to give to individuals the full measure of the 

fundamental rights and freedoms to which it refers (p 328G-H); 

and that respect must be paid to the language that has been used 

and the traditions and usages which have given rise to that 

language, but there must also be a recognition of the character 

and origin of the instrument, and a need to be guided by the 

principle of giving full recognition and effect to those 

fundamental rights and freedoms (p 329E-F)." 

122. In Barbosa, the Privy Council were considering the issue of who "belonged to Bermuda". I 

set out that portion of the "Press Summary" which explains the position of Mr. Barbosa: 

"The appellant, Mr Barbosa, was born in Bermuda in 1976. His 

parents were not Bermudian. Under the British Nationality Act 

1948, Mr Barbosa’s birth in Bermuda made him a citizen of the 

United Kingdom and Colonies. By operation of the British 

Nationality Act 1981 (“the 1981 Act”), he became a British 

Dependent Territories citizen in 1983. This citizenship was  

renamed British Overseas Territories citizenship by the British 

Overseas Territories Act 2002, which also conferred British 

citizenship on Mr Barbosa. Mr Barbosa has lived in Bermuda 

continuously since around  2003. In 2007, he married Christine 

Barbosa, who was born in the Philippines. In 2013, Mr Barbosa 

was granted indefinite leave to remain in  Bermuda. He was, 

however, told that he was not able to apply for Bermudian 

status." 
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123. At some point in time the Barbosas applied to adopt the niece of Mrs. Barbosa; but it appears 

that the application was denied because under the Adoption of Children Act 2006, Mr. 

Barbosa was not a resident of Bermuda. His resort to the courts for a declaration that he was, 

did not meet with any success. 

124. Although Barbosa is not on all fours with the present appeal it does provide some guidance 

on the approach taken by our apex court when interpreting the provisions of a Constitution. 

The Board adverted to the guidance given in Fisher (as mentioned in paragraph 45 above). 

125.  Despite the expansive language of giving full recognition and effect to fundamental rights 

and freedoms, their Lordships found that the clear language in section 11(5)(c) of the 

Bermudian Constitution was, in effect, discriminatory; but said: 

"The Board considers that it would be desirable if consideration 

could be given at some point as to whether this apparently 

discriminatory feature of the Constitution should be revised, but 

this is not a matter for decision in this case." 

126. Although section 11(5)(c) of the Bermudian Constitution was seemingly discriminatory, the 

language used was clear, namely: 

(5) For the purposes of this section, a person shall be deemed to 

belong to Bermuda if that person—  

  …  

(c) is the wife of a person to whom either of the foregoing 

paragraphs of this subsection applies not living apart from such 

person under a decree of a court or a deed of separation;" 

[Emphasis added] 

127. The submission of the appellant that the position of Hall CJ was affirmed and upheld in the 

recent Privy Council case of The Minister of Home Affairs and another v Barbosa (supra), 

where the court stated: 

"45. The Board now turns to the interpretation of section 11 of 

the Constitution and, in doing so, is conscious of the guidance 

given by the  Board in Minister of Home Affairs v Fisher [1980] 

AC 319..." 

is, with respect, misguided. In K (Supra), Hall sought to import into Article 6 a definition of 

"parents" as defined in Article 14(1); whereas the Board gave due regard to the very clear 

words of section 11(5)(c) of the Bermudian Constitution and the intent of Parliament that the 

wife of a Bermudian man was deemed to belong to Bermuda. The Board concluded “...that 

this difference is the result of the clear language of the Constitution...” and that it was not 

“...open to the Board to try and amend the position by any process of interpretation.” In 
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my view, in asking that we overturn the Judge's decision, the appellant seeks to have the courts 

amend the very clear words of Article 6 by the process of interpretation; and that we ought 

not to do. 

128. In R (on the application of Johnson) v Secretary of State for the Home Department 

[2016] EWCA 56, a case more concerned about a deportation order served on a person who, 

but for his birth out of wedlock would have qualified to be registered as a British citizen, Lady 

Hale (with whom Lord Kerr, Lord Reed, Lord Hughes and Lord Toulson agreed) made the 

following observation at paragraph 38 of her judgment: 

"... there are many people who are entitled at birth to the 

citizenship of  more than one country whether they like it or not: 

they may be born in a country, such as the United States of 

America, which still recognises the ius soli, the right to 

citizenship of all persons born within the territory; and they 

may be entitled to citizenship by descent from either or both of 

their parents, as is the case under the 1981 Act." 

If there was a qualification to the words "either of his parents" found in Article 6 of the 

Constitution to exclude children of Bahamian fathers born out of wedlock, to my mind that 

would have a "discriminatory result that a person will be deprived of citizenship status 

because of an accident of birth which is no fault of his". Moreover, it would amount to 

discrimination against Bahamian men since they would be treated in a manner different to 

the treatment accorded to Bahamian women. 

Discussion 

129. I hold the view that it is significant that those Articles of the Constitution that use the term 

"father" in Chapter II of the Constitution relates to persons born outside of The Bahamas. 

For example, Article 3(2) of the Constitution provides: 

"(2) Every person who, having been born outside  the former 

Colony of the Bahamas Islands, is on 9th July 1973 a citizen of 

the United Kingdom and Colonies shall, if his father becomes or 

would but for his death have become a citizen of The Bahamas 

in accordance with the provisions of the preceding paragraph, 
become a citizen of The Bahamas on 10th July 1973." [Emphasis 
added] 

130. Furthermore, Article 8 of the Constitution provides: 

"8. A person born outside The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date his father is a citizen of The Bahamas  otherwise than 

by virtue of this Article or Article  3(2) of this Constitution." 
[Emphasis added] 
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131. In those circumstances, the necessity of determining the nationality of a child born out of 

wedlock to a Bahamian woman was of some importance because of the common law 

principle of filius nullius, i.e., a son of nobody. Article 14(1) enabled an unwed Bahamian 

mother to step into the shoes of a Bahamian father to claim the Bahamian birthright for her 

child, subject to the limitations contained in the Constitution itself, and thereby avoid the 

possibility of the child being considered stateless. 

132. Like the Judge and Crane-Scott, JA, I find that the draftsman's shift in language is illustrative 

of his intent that the words "parents" and "father" were to import a different meaning to each. 

The clear words of Article 6: "either of his parents is a citizen of The Bahamas" leads 

inexorably to the conclusion that the intent is to avoid any apparent discriminatory feature  in 

the Constitution, that is to say, both the mother and the father of the child are placed on an 

equal footing with no regard as to any artificial differentiation of legitimate or illegitimate. 

133. In the premises I would dismiss grounds 1, 2, and 3. 

Ground 4 - Was the reliance on Panjanadum by the Judge plainly Wrong? 

134. The Judge's reference to Panjanadum (Supra) was merely to illustrate the generous and 

expansive interpretation the Supreme Court of Mauritius adopted when considering sections 

23 and 27(2) of the Mauritian Constitution; and that the approach of that court which applied 

the principles of interpretation used by the Privy Council in Fisher (Supra) informed his 

approach similarly in prefering "the interpretation which gives full recognition and effect to 

those fundamental rights and freedoms espoused by the Constitution.".  

135. I am unable to discern any error by or misdirection of the Judge as complained of by the 

appellant. 

Conclusion 

136. The various complaints levied by the appellant against the decision of the Judge's finding 

that the interpretation of "parents" in Article 6 of the Constitution is a reference to the "natural 

parents" shorn of any regard to Article 14(1) of the Constitution are without substance. 

137. Thus, I too would dismiss this appeal and affirm the decision of the Judge; and order that the 

costs of this appeal be the respondents, such costs to be taxed if not otherwise agreed. 

 

 

 

__________________________________________                                                
The Honourable Mr. Justice Isaacs, JA 
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Judgment delivered by the Honourable Mr. Jones, JA 

138. I have read the judgment in draft of my sister Crane-Scott J.A and brother Isaacs J.A. and 

agree that the judgment of Winder J. in the court below represents the correct interpretation 

of Article 6 and 14(1) of the Constitution of The Bahamas. Consequently, I agree that this 

appeal should be dismissed and the judgment of Winder J, in the court below affirmed with 

costs of the appeal to the respondents. Having regard to the consequences of this decision, I 

have a few comments I would like to add. 

The Appeal 

139. The appellant filed four grounds of appeal. 

i.  That the learned judge erred and misdirected himself in law in holding at paragraph 34 

that the only interpretation, having regard to the language used and giving effect to the 

provisions of The Bahamian Constitution dealing with the fundamental rights and 

freedoms of the individual, is to preclude any reference to Article 14(1) by indirect 

reference to Article 6. 

ii.  That the learned judge erred and misdirected himself in law in holding at paragraph 34 

that the interpretation of parents in Article 6 is the only interpretation suitable to the 

character and spirit of the Constitution. 

iii.  That the learned judge erred and misdirected himself in law when he concluded at 

paragraph 35 that the legal position must be that every person born in The Bahamas 

after the 9th of July, l973 shall become a citizen of The Bahamas at the date of his birth 

if at that date either of his parents is a citizen of The Bahamas, irrespective of the marital 

status of the parents at the time of birth. 

iv. That the learned judge erred and misdirected himself in law in applying the case of 

Panjanadum vs. The Minister of Mauritius, 1995 SCJ 248, 1995 M.R. 93 , to the 

present facts. 

140. Grounds one, two and three can conveniently be considered together. 

Grounds One, Two and Three: 

a) Whether the judge was correct to interpret The Bahamian Constitution on the 

fundamental rights and freedoms of the individual, to preclude any reference to 

Article 14(1) by indirect reference to Article 6? 

b) Whether the judge was correct to hold at paragraph 34 of his judgment that the 

interpretation of “parents” in Article 6 is the only interpretation suitable to the 

character and spirit of the Constitution? 
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c) Whether the judge was wrong to conclude at paragraph 35 that the legal position 

must be that every person born in The Bahamas after the 9 th of July, l973 shall 

become a citizen of The Bahamas at the date of his birth if at that date either of his 

parents is a citizen of The Bahamas, irrespective of the marital status of the parents 

at the time of birth? 

141. It is first necessary to set out the relevant provisions of The Bahamian Constitution. Article 

6 of the Constitution, provides that: 

“Every person born in The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date either of his parents is a citizen of The Bahamas.”  

142. Article 14(1) of the Constitution, provides that: 

“Any reference in this Chapter to the father of a person shall, in 

relation to any person born out of wedlock other than a person 

legitimated before 10th July 1973, be construed as a reference 

to the mother of that person.” 

143. In his judgment Winder J had this to say: 

“34. In this case, the only proper interpretation, having regard 

to the language used and giving effect to the provisions of The 

Bahamian Constitution dealing with the fundamental rights and 

freedoms of an individual, is to preclude any application of 

Article 14(1) by indirect reference. Further, as the Constitution 

is sui generis, calling for principles of interpretation of its own, 

the interpretation of parents in Article 6 as a reference to the 

natural parents, is the only interpretation suitable to the 

character, and spirit of the Constitution. 

35. I am cognizant of the impact of a decision to find that Article 

14(1) does not apply to Article 6. In K, the judgment records the 

Chief Passport Officer as indicting, in 2006, that the policy 

position of his department was that Article 14(1) applied. As 

Hall CJ quite correctly indicated, such a policy cannot affect the 

true legal position. That legal position, however, in my view, 

must be, that every person born in The Bahamas after 

9th July 1973 shall become a citizen of The Bahamas at the date 

of his birth if at that date either of his parents is a citizen of The 

Bahamas, irrespective of the marital status of the parents at the 

time of birth. 

36. Entitlement to citizenship is entirely different from proving 

that entitlement. In this vein, I recognise, as did the 

Constitutional Commission, the common law position which has 
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always required proof of paternity before those other rights can 

attach. In reality, unlike the mother, it is not readily clear who 

the father is. In some cases, the father's belief (and I dare say 

occasionally the mother's) as to his paternity is mistaken. It is 

also a notorious fact, of which I take judicial notice, that 

immigration fraud takes place in our country and regrettably 

some of our citizens have been prepared to trade their birthright 

in return for consideration. 

37. This matter was heard on affidavits only and there was no 

cross-examination on those affidavits. Reservations had been 

raised, by the Respondent, albeit only orally, in respect of proof 

of paternity. I readily acknowledge the importance of this 

matter to the Applicants and to the Respondent, as it could 

affect status. Whilst I accept that there was some indicia of proof 

of paternity, I am not as yet prepared to make a final order. 

38. 1n the absence of legislation, the court is left to rely 

principally on witness testimony to settle so important an issue. 

Fortunately, today, science is able to provide assistance and the 

best evidence available to independently assist the court in 

settling issues of paternity. 

39. In the circumstances therefore, having established the legal 

position, rather than conclude the application with a decision 

which may be adverse to either side, who may wish to make 

further representations, in light of my legal finding, I will 

adjourn this matter and give directions as to how furthe r 

representations may be made and/or evidence may be adduced, 

if necessary, prior to a final determination on the evidence. 

144. The fundamental basis of the judgment of Winder J, lay in the interpretation of Article 6 and 

Article 14(1) of the Constitution of The Bahamas. Counsel for the appellant contends that 

the proper interpretation of the word “parents” in Article 6 means “either of his parents...” 

and when used in relation to the provisions of citizenship must be understood to be the same 

as a reference to “father or mother”. 

145. However, where there is disputed interpretation, the context and nature of the instrument that 

is being interpreted is everything. In Forrester Bowe, Trono Davis v The Queen [2006] 

UKPC 10 Lord Bingham of Cornhill in dealing with judicial interpretation of constitutional 

provisions had this to say: 

“It is ordinarily proper, when interpreting a Constitution, to 

regard it as a living instrument capable of reflecting the 

standards and expectations of society as these change and 

develop over time. While the meaning of constitutional 
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provisions does not change, their content and application may, 

and the judicial task is ordinarily to bring an objective, 

contemporary judgment to bear.” 

146. Second, the notion of citizenship in The Bahamas came into being with the passing into law 

of the Constitution at independence. So, although not a protected human right it is 

nevertheless an essential constitutional provision. 

147. Third, in Re C. (Minors) (Adoption: Residence Order) [1993] 3 W.L.R. 249 the UK Court 

of Appeal was tasked to determine whether the term "parent" has a wider meaning than 

"parent with parental responsibility" and whether it will ordinarily include a putative father 

without parental responsibility. Butler-Sloss LJ in delivering the judgment of the court said: 

“The term ‘parent’ must be given its natural and ordinary 

meaning. It does not follow, however, that that meaning will 

always include the natural parents. The natural and ordinary 

meaning of a word is not fixed but changes according to the 

context in which a word is used. Thus, the meaning of "parent" 

in a school prospectus will include a person with de  facto 

parental responsibility even if not a natural parent but exclude 

a natural parent who has no contact with the child. On the other 

hand, the meaning of "parent" in a work on genetics will be the 

biological parents, including a father who has no more 

connection than the initial act of fertilisation. The question is 

therefore whether the natural and ordinary meaning of a 

"parent" in the Act of 1989 can include a natural parent whose 

child has been freed for adoption.” 

148. The minority correctly takes the view that in interpreting Articles 6 and 14(1), this court must 

determine the intention of Parliament employing canons of construction, the language of the 

constitutional provision, and its purpose, which in this case is the Constitution of The 

Bahamas. The minority agrees that ‘parent’ includes the ‘father’ of a child born out of 

wedlock but is of the view that Article 6 is governed by Article 14(1). In practical terms this 

results in an interpretation of the word ‘father’ which does not include the father of a child 

born out of wedlock. 

149. Winder J reasonably concluded that where Article 6 of The Bahamian Constitution uses the 

word ‘parent’ and not the word ‘father’ Article 14(1) cannot be used to determine what 

Parliament intended in using the word ‘parent’ in interpreting Article 6. The judge properly 

relied on the canon of construction that a change in language indicates a different intent. In 

coming to his conclusion Winder J, was mindful of the existing precedent from a court of 

coequal jurisdiction in K v. The Minister of Foreign Affairs and Others [2007] 2 BHS 

No. 12. The judge properly questioned the logic of the assertions by Hall CJ in K and gave 

reasons why he declined to follow them. 
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150. I also agree with Crane-Scott J.A and Isaacs J.A that the minority have not shown Winder 

J’s decision to be wrong, in that he gave weight to something which he ought not to have 

considered; or by failing to give weight to something which he ought to have considered. 

Ground Four: Whether the Judge Incorrectly Applied the Case of Panjanadum vs. The 

Minister of Mauritius, 1995 SCJ 248, 1995 M.R. 93, to the Present Facts. 

151. Counsel for the appellant contended that Winder was wrong to apply Panajanadum to the 

facts of this case. The minority accepts that the decision in Panjanadum is not consistent 

with their view but declined to follow its reasoning as they argue it is not relevant to this 

case. However, the point made by Winder J, in reference to Panajanadum was that the 

Mauritius Court had applied Minister of Home Affairs v. Fisher [1980] AC 319 when 

interpreting the words used in the constitutional provision to give effect to the character and 

origin of the instrument. The court in Panajanadum took the view that Section 23 of the 

Mauritius Constitution ought to be read as adding to the rights under the Constitution and 

not depriving a child born out of wedlock to a Mauritian father of Mauritian citizenship where 

the mother was a foreigner. I agree with Crane-Scott J.A and Isaacs J.A that Winder J. 

correctly applied Panjanadum and that there is no merit in this ground. 

 

 

___________________________________ 

The Honourable Mr. Justice Jones, JA 

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

152. I have read the lead judgment of Crane Scott JA, and the concurring judgments of Isaacs JA, 

and Jones JA, whereby they agree that this appeal should be dismissed and the judgment of 

Winder J affirmed. 

153. I regret that I am unable to agree with that decision or their process of reasoning in arriving 

at that decision. 

154. The issue on this appeal is whether on a proper construction of Article 6 of the Constitution 

persons born of out of wedlock of a Bahamian ‘father’ are citizens of The Bahamas upon 

birth where the mother is not a Bahamian citizen. 

155. Article 6 is in the following terms: 

“Every person born in The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date either of his parents is a citizen of The Bahamas.”  
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156. The other material provision of the Constitution is Article 14(1) which states: 

“14. (1) Any reference in this Chapter to the father of a person 

shall, in relation to any person born out of wedlock other than a 

person legitimated before 10th July 1973, be construed as a 

reference to the mother of that person.”  

157. There are two decisions of the Supreme Court that have arrived at different conclusions.  

158. In 2007, in K v Minister of Home Affairs  [2007] 2 BHS J No. 12 Hall, CJ said: 

“12. The effect of Article 6 is that a person born in The Bahamas 

after Independence inherits the Bahamian citizenship of either 

his mother or father subject, however, to the clear words of 

Article 14(1) that, if that person is born out of wedlock, he can 

only inherit citizenship through his mother.” 

159. That decision was never appealed. 

160. In May 2020 in Rolle et al v The Attorney General and Pierre et al v Attorney General 

2017/PUB/con/00014, 2020 SC 53 Winder J said:  

“34. In this case, the only proper interpretation, having regard 

to the language used and giving effect to the provisions of the 

Bahamian Constitution dealing with the fundamental rights and 

freedoms of an individual, is to preclude any application of 

article 14(1) by indirect reference. Further, as the Constitution 

is sui generis, calling for principles of interpretation of its own, 

the interpretation of parents in article 6 as a reference to the 

natural parents, is the only interpretation suitable to the 

character, and spirit of the Constitution.” 

161. It is that judgment which is the subject of these two appeals by the Attorney General.  

162. The facts are not in dispute. In both appeals the applicants in the court below and respondents 

in these appeals were born in The Bahamas after 1973. They were born out of wedlock. Their 

mothers were not Bahamian citizens, and their fathers are alleged to be Bahamian citizens, 

although that fact Winder, J. left to be determined by further proceedings.  

163. In view of the fact that members on this Court have come to different conclusions, like Crane 

Scott JA, I too will begin by making a few general observations. 

164. In this appeal we are considering a pure question of law. We are not concerned with any 

finding of fact by Winder J and whether that finding of fact was reasonable on the evidence. 

Nor does this appeal involve a review of the exercise of a discretion by a trial judge. It 

involves considering which of two different interpretations of Article 6 is correct. 
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165. As was pointed by the Court of Appeal of Malawi in Mutharika and another v Chilima 

and another [2020] 4 LRC 536: 

“The common practice is that appellate courts interfere with 

decisions of trial courts on four types of errors: (i) error of law; 

(ii) error of fact; (iii) error of mixed fact and law; and (iv) error 

in exercising discretion. 

On matters of law, an appellate court can reverse trial courts 

findings if the law was misapplied to the found facts . Questions 

of law are questions that deal with the scope, effect and 

application of a legal rule or test to be applied in determining 

the rights of the parties. These questions will be reviewed by 

appellate courts using the standard of review of 'correctness'. 

That is to say, a trial court's order must be correct in law. Where 

a legal error can be demonstrated by an appellant, the appellate 

court is at liberty to replace the opinion of the trial judge with 

its own.” [Emphasis added] 

166. This is the same approach articulated in the Supreme Court of Canada in the case of Housen 

v Nikolaisen (2002) SCC 33. In that case the court considered the standard of review by an 

appellate court on questions of law. It stated, 

“8. On a pure question of law, the basic rule with respect to the 

review of a trial judge’s findings is that an appellate court is free 

to replace the opinion of the trial judge with its own.  Thus the 

standard of review on a question of law is that of correctness: 

Kerans, supra, at p. 90. 

9. There are at least two underlying reasons for employing a 

correctness standard to matters of law.  First, the principle of 

universality requires appellate courts to ensure that the same 

legal rules are applied in similar situations.  The importance of 

this principle was recognized by this Court in Woods 

Manufacturing Co. v. The King, [1951] S.C.R. 504, at p. 515: 

It is fundamental to the due administration of justice that 

the authority of decisions be scrupulously respected by 

all courts upon which they are binding.  Without this 

uniform and consistent adherence the administration of 

justice becomes disordered, the law becomes uncertain, 

and the confidence of the public in it undermined.  

Nothing is more important than that the law as 

pronounced . . . should be accepted and applied as our 
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tradition requires; and even at the risk of that fallibility 

to which all judges are liable, we must maintain the 

complete integrity of relationship between the courts. 

A second and related reason for applying a correctness standard 

to matters of law is the recognized law-making role of appellate 

courts which is pointed out by Kerans, supra, at p. 5: 

The call for universality, and the law-settling role it imposes, 

makes a considerable demand on a reviewing court.  It expects 

from that authority a measure of expertise about the art of just 

and practical rule-making, an expertise that is not so critical for 

the first court.  Reviewing courts, in cases where the law 

requires settlement, make law for future cases as we ll as the case 

under review. 

Thus, while the primary role of trial courts is to resolve 

individual disputes based on the facts before them and settled 

law, the primary role of appellate courts is to delineate and 

refine legal rules and ensure their universal application. In 

order to fulfill the above functions, appellate courts require a 

broad scope of review with respect to matters of law.” 

167. In the circumstances I do not accept that in considering the judgment of Winder, J., his 

judgment “ought not to be interfered with unless this Court can demonstrate that he 

erred by giving weight to something which he ought not to have taken into account; by 

failing to give weight to something which he ought to have taken into account; or his 

decision is plainly wrong.” The issue for a court of appeal is “is the judgment as a matter 

of law, correct”? If a court of appeal is of the view that the judgment of the trial judge is 

wrong as a matter of law, it is our right and duty to replace the judge’s view of the law with 

our own view of the law. It is not dependent on the argument and submissions of counsel, 

our judgment must rest on what this court of appeal determines is the correct interpretation 

on the statutory or constitutional provision. In my judgment notwithstanding any argument 

or submission of counsel on the law, at the end of the day it is for this court to make a 

determination of what the law is as a result of its own analysis and construction of the relevant 

statutory provisions. 

168. I note the suggestion that “What is before us on this appeal is not the correctness of Hall 

C.J.’s decision in K, but rather, the correctness (or otherwise) of the decision of a judge in 

the court below who, for all the reasons outlined in his reasoned written decision, declined 

to follow the precedent set in K; and who arrived at a completely different interpretation of 

Articles 6 and 14(1) of the Constitution”. With respect, that appears to be a flawed approach 
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to this appeal.  It appears to me that that is exactly the issue in this appeal. Winder J had 

disagreed with Hall CJ interpretation of Article 6 and in this appeal we must decide which 

judgment, if any, is correct. If neither is correct, then we must declare what is the correct 

interpretation.  

169. I accept that a liberal construction of a constitution should be adopted when a court is 

considering provisions relating to fundamental rights and freedoms like those contained in 

Chapter III of the Constitution. The court ought not be constrained by “the austerity of 

tabulated legalism” as pointed out in Minister of Home Affairs v Fisher (1979) 44 WIR 

107 (“Fisher”). I do not accept that that same liberalism is necessary to a court’s 

consideration of other parts of the Constitution. 

170. I note the reliance on the observations of Lord Bingham in Forrester Bowe, Trono Davis v 

The Queen [2006] UKPC 10 where he said: “It is ordinarily proper, when interpreting a 

Constitution, to regard it as a living instrument capable of reflecting the standards and 

expectations of society as these change and develop over time. While the meaning of 

constitutional provisions does not change, their content and application may, and the 

judicial task is ordinarily to bring an objective, contemporary judgment to bear. That 

would, however, as counsel for the Crown rightly s ubmitted, be a wholly inappropriate 

approach to the task now before the Board.” I wish to make two points. Firstly, the court 

was dealing with the fundamental rights and freedoms under Chapter III and whether what 

was not considered cruel and inhumane in 1973 could be considered cruel and inhumane in 

a society with changing norms and standards. The court held that it could. That in my 

judgment is not the same as determining the meaning of the word “parent” in the citizenship 

provisions of Chapter II. As the Board said “the meaning of constitutional provisions does 

not change”. If in 1973 Parliament intended that the meaning of the word “parent” meant 

“lawful parent”, then that meaning cannot change in 2020 by judicial interpretation. That in 

my judgment would be “legislating” rather than “statutory interpretation”.  

171. In interpreting a provision of a statute including a constitution, the court is not entitled to 

ignore canons of construction or principles of statutory interpretation which have been 

developed by the courts over the years. Much less does it permit a court to choose some 

canons of construction or principles of statutory interpretation and ignore others. This point 

is made in Fisher itself where the Board said: 

“This is in no way to say that there are no rules of law which 

should apply to the interpretation of a constitution. A 

constitution is a legal instrument giving rise, amongst other 

things, to individual rights capable of enforcement in a court of 

law. Respect must be paid to the language which has been used 

and to the traditions and usages which have given meaning to 

that language.” 
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172. In construing Article 6, the role of the court is to determine the intention of Parliament. The 

intention is ascertained by looking at the language used, the purpose of the statute and taking 

into account certain canons of construction which have been applied by the courts over the 

years and which Parliament must be taken to have been aware of when it enacted the 

legislation. 

173. It is perhaps necessary at the outset to refer to Fisher upon which the respondents rely. In 

that case, the Privy Council on an appeal from Bermuda and in construing the word “child” 

in the Bermuda Constitution in the context of fundamental rights and freedoms said:  

“When therefore it becomes necessary to interpret 'the 

subsequent provisions of' Chapter I (in this case s 11) the 

question must inevitably be asked whether the appellants' 

premise, fundamental to their argument, that these provisions 

are to be construed in the manner and according to the rules 

which apply to Acts of Parliament, is sound. In their Lordships' 

view there are two possible answers to this. The first would be to 

say that, recognising the status of the Constitution as, in effect, 

an Act of Parliament, there is room for inte rpreting it with less 

rigidity, and greater generosity, than other Acts, such as those 

which are concerned with property, or succession, or citizenship. 

On the particular question this would require the court to accept 

as a starting point the general presumption that 'child' means 

'legitimate child' but to recognise that this presumption may be 

more easily displaced. The second would be more radical: it 

would be to treat a constitutional instrument such as this as sui 

generis, calling for principles of inte rpretation of its own, 

suitable to its character as already described, without necessary 

acceptance of all the presumptions that are relevant to 

legislation of private law. 

It is possible that, as regards the question now for decision, 

either method would lead to the same result. But their Lordships 

prefer the second. This is in no way to say that there are no rules 

of law which should apply to the interpretation of a constitution. 

A constitution is a legal instrument giving rise, amongst other 

things, to individual rights capable of enforcement in a court of 

law. Respect must be paid to the language which has been used 

and to the traditions and usages which have given meaning to 

that language. It is quite consistent with this, and with the 

recognition that rules of interpretation may apply, to take as a 

point of departure for the process of interpretation a recognition 

of the character and origin of the instrument, and to be guided 
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by the principle of giving full recognition and effect to those 

fundamental rights and freedoms with a statement of which the 

Constitution commences. In their Lordships' opinion this must 

mean approaching the question what is meant by 'child' with an 

open mind.” 

174. Three observations should be noted. Firstly, that case involved the fundamental rights and 

freedoms of persons and in particular the freedom of movement and not citizenship. The 

court was not considering the acquisition of Bermudian status under the relevant Bermuda 

law, i.e. the Bermuda Immigration and Protection Act, 1956. Secondly, the Privy Council 

acknowledged that there is a case to be made that provisions of the constitution with respect 

to fundamental rights and freedoms should be construed with less rigidity than when one 

considers statutes relating to citizenship. And thirdly, even if one treats the interpretation of 

a constitution as sui generis there are still rules and presumptions which have been developed 

over the years that apply to its interpretation. Indeed, Parliament and the makers of the 

Constitution must be taken to have been aware of those rules and presumptions that have 

developed over the years when they drafted the constitution.  

175. For example, even in Fisher the Board said : 

“In nationality Acts, which provide for acquisition of nationality 

by descent, the assumption is a strong one that 'child' means 

legitimate child; the fact that such Acts often contain a definition 

to this effect, and provide expressly for exceptions, for example 

in favouring legitimated, or illegitimate, children, does not 

detract from the strength of this rule.” 

176. It is with that in mind that I consider the question of the interpretation of Article 6. 

177. I begin with the following canon of statutory interpretation, that it is: 

“…a cardinal rule applicable to all written instruments, wills, 

deeds or Acts of Parliament that “child” prima facie means 

lawful child and “parent” lawful parent.”  

See House of Lords in Galloway v Galloway [1955] 3WLR 723 at page 726. Although the 

further observations of Viscount Dilhorne in that paragraph were considered by Lord 

Wilberforce in Fisher to have gone too far, the cardinal rule was not disputed. That certainly 

was the understanding in 1972 and 1973 when the Constitution was drafted and came into 

effect.  

178. The position at common law was further illustrated by Lady Hale in R (on the application 

of Johnson) v Secretary of State for the Home Department [2016] UKSC 56. At 

paragraph 14 she said: 
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“14. At common law, a child of parents who were not married 

to one another at the time of his birth was filius nullius or 

“nobody's child”. The law scarcely recognised his relationship 

with his mother, let alone with his father. Relationships traced 

otherwise than through marriage were ignored for the purpose 

of succession and other dispositions of property. References to 

children or other relationships in legislation or other legal 

instruments were presumed to refer only to those born within 

or traced through marriage. Case law and statute gradually 

accorded limited recognition to the relationship between mother 

and child but scarcely any to the relationship between father 

and child.” 

179. The issue is whether there is anything in the Constitution and in particular Chapter II which 

leads to the determination that Parliament intended that the word ‘parent’ includes the 

‘father’ of a child born out of wedlock. 

180. In my judgment the answer to that question lies in Article 14(1) which provides:  

“14. (1) Any reference in this Chapter to the father of a person 

shall, in relation to any person born out of wedlock other than a 

person legitimated before 10th July 1973, be construed as a 

reference to the mother of that person.” 

181. It is clear that when in Chapter II (which is the only charter of the Constitution that we are 

concerned with) the Constitution refers to the word ‘father’ it did not intend to mean the 

father of a child born out of wedlock. Winder, J. suggests that because Article 6 uses the 

word ‘parent’ and not the word ‘father’ no assistance can be found in Article 14(1) to 

determine what Parliament intended in using the word ‘parent’ and to the extent any 

assistance can be derived he relies on the canon of construction that a change in language 

indicates a different intent. He said: 

“18. The interpretation advanced by Hall CJ and the 

Respondent also does not account for the deliberate shift in 

language and ignores the presumption that different words in a 

legislative enactment carry different meanings. The learned 

authors of Bennion on Statutory Interpretation provides a very 

useful analysis on this issue. At section 21.3 of Bennion, it is 

stated: 

Section 21.3: Same words, same meaning; different 

words, different meaning 

[21.3] 
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Same words, same meaning; different words, 

different meaning 

(1) There is a presumption that where the same 

words are used more than once in an Act they have 

the same meaning. 

(2) There is a presumption that where different 

words are used in an Act they have different 

meanings.” 

182. He then cites the commentary in Bennion and continues: 

“18. …The several examples, identified in Bennion above, aptly 

demonstrated the due regard with which the presumption, that 

different words have different meanings, ought to be given in the 

interpretation process. Presuming, as we must, that the drafters 

of the Constitution did not indulge in elegant variation but kept 

to the use of the word father, when wishing to convey the 

meaning imposed by article 14(1), it is difficult to accept Hall 

CJ’s  assessment that this was economical use of language. 

19. As the words, “father” and “mother” are use d independently 

throughout in Chapter II it would be wrong to ignore the 

decisive and deliberate shift in language used from “father” and 

“mother” to “parents”. The natural expectation, as stated by 

Lewison J in Trustee Solutions Ltd v Dubery, is for “the two 

different phrases to have different meanings”. This must signal 

that the drafters of the Constitution did not intend the 

application of article 14(1), which could have been actuated if 

“father or mother” was used instead of parents. Borrowing the 

observation of Dryson LJ in R (on the application of M) v 

Gateshead Council, “it would be striking if this [change in 

language] were not deliberate”. 

 

20. If there were no direct references to the father of a person in 

Chapter II of the Constitution, I would readily accept that the 

argument for applying article 14(1) to Article 6 would have been 

more persuasive. This however is not the case here as there are 

clear references, to the father of a person, in article 3(2) and 

article 8 of the Constitution. These articles provide: 

 

3(2) Every person who, having been born outside 

the former Colony of the Bahama Islands, is on 9th 
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July 1973 a citizen of the United Kingdom and 

Colonies shall, if his father becomes or would but 

for his death have become a citizen of The Bahamas 

in accordance with the provisions  of the preceding 

paragraph, become a citizen of The Bahamas on 

10th July 1973. 

… 

8. A person born outside The Bahamas after 9th 

July 1973 shall become a citizen of The Bahamas at 

the date of his birth if at that date his father is a 

citizen of The Bahamas otherwise than by virtue of 

this Article or Article 3(2) of this Constitution. As 

there are direct references to the “father of a 

person”, the making of indirect reference, in my 

view, is an overreach. This is especially so in 

circumstances where the impact is the 

disentitlement of the fundamental and automatic 

right to citizenship of an entire class of persons, 

born out of wedlock in The Bahamas to Bahamian 

men. 

21. The construction advanced by the Respondent requires, in 

relation to a person born out of wedlock, that in construing 

article 6 the word “parents” be first replaced with “father or 

mother” and then “father” in this phrase is replaced with 

“mother”. The end result would then be to read parents into 

Article 6 as “mother or mother”. The use of the  word parent(s), 

elsewhere in Chapter II, demonstrate that the artificial 

construct, created by article 14(1), was not intended by the 

drafter of the Constitution to be applied indirectly to his choice 

of the word “parents”. “Parent(s)” is found in two other places 

beside Article 6. It is used in the Proviso to article 5(6) and in 

article 7(1).  

 

5. (6) Any application for registration under this 

Article shall be made in such manner as may be 

prescribed as respects that application: Provided 

that such an application may not be made by a 

person who has not attained the age of eighteen 

years and is not a woman who is or has been 
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married, but shall be made on behalf of that person 

by a parent or guardian of that person. 

… 

7. (1) A person born in The Bahamas after 9th July 

1973 neither of whose parents is a citizen of The 

Bahamas shall be entitled, upon making application 

on his attaining the age of eighteen years or within 

twelve months thereafter in such manner as may be 

prescribed, to be registered as a citize n of The 

Bahamas. The proviso to article 5(6) permits the 

parent or even the guardian to make an application 

for registration on behalf of a minor. Article 7(1) 

permits the application for registration as a citizen 

of persons born to non-citizen parents. Even the 

most cursory examination of these articles, exposes 

that, the legitimacy of the person concerned, is 

wholly irrelevant to the construction. It is therefore 

evident that article 14(1) was not meant to apply 

outside the strict application of where the word 

father is specifically referred to in articles 3(2) and 

8. 

22. In my view, it is simply just wrong to seek to apply article 

14(1) to article 6 as the words father and mother do not appear 

in it. It seems clear that in every place where it was intended by 

Parliament to refer to father and mother in their legal sense, it 

did so. Father is used in the Constitution in its common law 

meaning of a legal (and not putative) father, and this must 

explain why it was not possible for the drafters of the 

Constitution to use father and mother in article 6 in place of 

parents. Parliament must have intended “parents” in article 6 to 

have the ordinary grammatical meaning of biological parents.” 

[Emphasis added] 

183. With respect, I disagree.  

184. Taken to its logical conclusion, according to Winder, J., if Article 6 read: 

Every person born in The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date either of his [father or mother] is a citizen of The 

Bahamas. 
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then in those circumstances Article 14 (1) would apply and under Article 6 the father of a 

child born out of wedlock could not confer his citizenship on his child born out of wedlock. 

185. But he says because the Article refers to “either of his parents” and not to “either his father 

or mother” Article 14 does not apply, and the words parents must be construed differently 

and include the father of a child born out of wedlock. In a nutshell in Chapter II, the word 

“father” does not include a “putative father”, but “parent” (which is another word for 

“father”) in the same Chapter II includes a “putative father”. 

186. With respect I cannot agree with that analysis. 

187. I agree completely with the views of Hall, CJ in K v The Minister of Foreign Affairs and 

Other where he said at paragraph 11: 

“11. I am of the view that the only interpretation possible of the 

word "parents" in Article 6 is the ordinary grammatical 

meaning of "father or mother" and I am not persuaded that the 

absence of "parents" anywhere else in Chapter II (save for 

Article 7(1) which deals with persons born in The Bahamas 

"neither of whose parents is a citizen") has any significance 

other than the economical use of language by the draftsman of 

the Constitution. I am unable to see how any other 

interpretation of the word "parent" is possible, nor am I able to 

accept the reliance on the provisions of the Births and Deaths 

Registration Act.” 

188. To interpret the words “either of his parents” in a manner differently than the words “either 

of his father or mother” would, in my judgment, be wholly unreasonable. Winder, J.’s finding 

that “Parliament must have intended “parents” in article 6 to have the ordinary 

grammatical meaning of biological parents” ignores the cardinal rule of construction that 

in a statute, prima facie, the word ‘parent’ means “lawful” parent. [See Galloway v 

Galloway (op cit)].  It also ignores the rule of statutory interpretation that in the construction 

of statutes, there is a presumption against changes in the common law. A statute does not 

intend to make any change in the existing law beyond that which is expressly stated in or 

follows by necessary implication from, the language of the statute in question. In the 

circumstances, it is difficult to see why if the word “father” must be given its common law 

meaning of legal father, the word parent must not also be given its common law meaning of 

‘lawful’ parent.  

189. Winder J analysis and that of the majority does not appear to give any weight to what was 

aid in Fisher  that “In nationality Acts, which provide for acquisition of nationality by 

descent, the assumption is a strong one that 'child' means legitimate child” . 
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190. I am fortified in my view that this is what Parliament intended having regard to what Chapter 

II was intending to achieve. It was concerned with the grant of citizenship in the new, 

independent Bahamas. It is clear that the framers of the Constitution did not intend to give 

the right to citizenship at birth to every person born in The Bahamas after 9 July 1973. It only 

provided for citizenship by descent.  

191. In other words, that right only went to persons born in The Bahamas where either their father 

or mother were citizens. As the Board pointed out, in Nationality Acts, which provide for 

acquisition of nationality by descent, the assumption is a strong one that 'child' means 

legitimate child. The presumption with respect to nationality and citizenship provisions is as 

strong if the provision is found in the Constitution as it would be if found ordinary legislation.  

192. The concept that citizenship by descent could only be acquired through a lawful parent was 

not a peculiar one in 1973. It is to be noted that in 1973 in England a person could acquire 

citizenship by descent through his father, but not if he was a child born out of wedlock. It 

was clear that under the British Nationality Act, 1948 the word father did not include a father 

of a child born out of wedlock. [See Section 32 (2) of that Act.] 

193. It was also clear by the Bahamas Nationality Act which came into force on 10 July 1973 that 

Parliament did not intend to give to the father of a child born out of wedlock any rights under 

that Act to have his child registered as a citizen. 

194. Section 6 of that Act provides: 

“6. (1) The Minister may at his discretion cause the minor child 

of a citizen of The Bahamas to be re gistered as a citizen of The 

Bahamas upon application made in the prescribed manner by 

the parent or guardian of such child.” 

195. But then section 2 of that Act also says: 

“ “child” includes an illegitimate child but “parent” in relation 

to any such child shall not include a putative father;” 

196. In my judgment in 1973, it was not the intention of the framers of the Constitution to give 

the father of a child born out of wedlock the ability to give his citizenship to that child born 

out of wedlock. 

197. This intention was further manifested in 2002 (some 29 years after Independence) by the 

passage of the Status of Children Act, 2002. 

198. Section 3 of that Act is in the following terms: 

“3. (1) Subject to the provisions of sections 6 and 16, for all the 

purposes of the law of The Bahamas the relationship between 
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every person and his father and mother shall be determined 

irrespective of whether the father and mother are or have been 

married to each other, and all other relationships shall be 

determined accordingly. 

(2) The rule of construction whereby in any instrument words of 

relationship signify only legitimate relationship in the absence of 

a contrary expression of intention is hereby abolished. 

(3) Nothing in the section shall affect or limit in any way any rule 

of law relating to — 

(a) the domicile of any person; 

(b) the citizenship of any persons; 

I the provisions of the Adoption of Children Act which 

determine the relationship to any other person of a person 

who has been adopted; 

(d) the construction of the word “heir” or of any expression 

which is used to create an entailed interest in real or 

personal property.” 

199. The Status of Children Act abolished the distinction between children born in and out of 

wedlock. It acknowledged the existence of the rule of construction that words of relationship 

signify only ‘legitimate’ relationships. But most importantly it expressly excluded the law 

relating to citizenship from this abolition. It thus expressly acknowledged that law relating 

to citizenship preserves the rule of construction that in construing Acts of Parliament with 

respect to citizenship the distinction between the father of a child born in wedlock and the 

father of a child born out of wedlock is preserved. The Status of Children Act of The 

Bahamas is different from the Status of Children Act of other jurisdictions like Jamaica, 

Trinidad & Tobago and Guyana where there is no carve out exception for matters relating to 

citizenship. In short, the Parliament of The Bahamas, aware of the rule of construction, in 

abolishing the rule maintained that rule with respect to the acquisition of citizenship. In my 

judgment, it would be a mistake for the court to seek to achieve by judicial interpretation, 

what Parliament itself refused to do when it enacted the Status of Children Act.   

200. In my judgment it is perfectly acceptable to look at the Bahamas Nationality Act and the 

Status of Children Act to assist in determining the proper construction of Article 6. I adopt 

the observations of Sir Geoffrey Vos in DSG Retail Ltd and another v Mastercard 

Incorporated and others [2021] 1 All ER (Comm) 63 where at paragraph 57 he noted: 

“In the course of argument, a lengthy debate took place as to 

whether or not it was appropriate to use later primary and 

delegated legislation to interpret earlier legislation. Many 
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authorities were cited, most of which were referred to in 

customarily erudite passages from Bennion on Statutory 

Interpretation at ss 24–19 and 26–10 under the respective 

headings: 'Inferences from later Acts' and 'Law should be 

coherent and self-consistent'. The principle stated under s 24–19 

is that '[w]here the legal meaning of an enactment is doubtful, 

subsequent legislation on the same subject may be relied on as 

persuasive authority as to its meaning'. It is perhaps sufficient 

to record that Lord Sterndale MR in Cape Brandy Syndicate v 

Inland Revenue Comrs [1921] 2 KB 403 at 414 emphasised the 

point that the legislation being construed had first to be shown 

to be ambiguous when he said: 

'I think it is clearly established in Attorney-General 

v. Clarkson [1900] 1 QB 156 that subsequent 

legislation on the same subject may be looked to in 

order to see what is the proper construction to be 

put upon an earlier Act where that earlier Act is 

ambiguous. I quite agree that subsequent 

legislation, if it proceed upon an erroneous 

construction of previous legislation, cannot alter 

that previous legislation; but if there be any 

ambiguity in the earlier legislation then the 

subsequent legislation may fix the proper 

interpretation which is to be put upon the earlier.' 

 

201. I am fortified in my view by a similar provision in the Constitution of Singapore. The 

citizenship provisions of that constitution provides:  

“PART X 

CITIZENSHIP 

Status of citizen of Singapore  

120.—(1)  There shall be a status known as citizen of Singapore. 

(2)  The status of a citizen of Singapore may be acquired — 

(a) by birth; 

(b) by descent; 

(c) by registration or, before the commencement of this 

Constitution, by enrolment; or 
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(d) by naturalisation. 

Citizenship by birth 

121.  (1)  Subject to this Article, every person born in Singapore 

after 16th September 1963 shall be a citizen of Singapore by 

birth. 

(2)  A person shall not be a citizen of Singapore by virtue of 

clause (1) if at the time of his birth — 

(a) his father, not being a citizen of Singapore, possessed 

such immunity from suit and legal process as is accorded to an 

envoy of a sovereign power accredited to the President; 

(b) his father was an enemy alien and the birth occurred in 

a place then under the occupation of the enemy; or 

(c) neither of his parents was a citizen of Singapore. 

(3)  Notwithstanding clause (2)(c), the Government may, where 

it considers it just and fair and having regard to all the 

circumstances prevailing at the time of the application, confer 

citizenship upon a person born in Singapore.” 

202. In the interpretation section it provides: 

“Illegitimate children and adopted children 

15. (1)  For the purposes of Part X, references to a person’s 

father or to his parent or to one of his parents shall, in relation 

to a person who is illegitimate, be construed as references to his 

mother. 

(2)  In relation to an adopted child who has been adopted by an 

order of a court in accordance with the provisions of any law in 

force in Singapore, references to a person’s father or to his 

parent or to one of his parents shall be construed as references 

to the adopter.” 

203. I accept that the interpretation provision expressly includes the word ‘parent” as excluding 

the father of a child born out of wedlock, but the concept is the same. It would make very 

little sense to exclude a “putative father” from the word “father” but include him in the word 

“parent” which means mother and/or father it illustrates how the word ‘parent’ is 

interchangeable with the words “mother and father”. 
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204. This is entirely consistent with the interpretation given by Hall CJ and his finding that the 

use of the word “parent” was simply an economic use of language using one word instead of 

two. 

205. Moreover, it is consistent with the strong assumption that the acquisition of nationality by 

descent could only be done through the lawful father of a person.  

206. I now consider whether I am bound by decisions of a higher court of binding or persuasive 

authority to come to a different conclusion. I think not. 

207. With regard to the two decisions of the Privy Council on appeal from Bermuda, i.e Fisher 

and later The Minister of Home Affairs and another v Barbosa [2019] UKPC 41, I note 

that the courts were considering the issue in the context of the fundamental rights and 

freedoms, and in particular the freedom of movement, of that Constitution and not in the 

context of citizenship provisions. They were not seeking to construe provisions of a 

Constitution with respect to the grant of citizenship or Bermudian status. Both cases were 

concerned with a provision in the Bermuda Constitution under freedom of movement. More 

specifically meaning of “child of a person with Bermudian status”. They were not concerned 

with the acquisition of Bermudian status. Of equal importance the Bermuda Constitution did 

and does not contain a provision similar to Article 14(1) which, in my judgment, helps to 

inform the court as to the intention of the legislature. Bermudians were, until 1981, citizens 

of the United Kingdom and Colonies and after 1981 citizens of British Dependent Territories 

and subsequently British Overseas Territories. Their citizenship provisions are governed by 

United Kingdom law. 

208. The Bermuda Immigration and Protection Act, 1956 which did deal with the acquisition of 

Bermudian status does have provisions that make it clear that a child born out of wedlock 

could not acquire Bermudian status through his father. Section 16(1) (b) of that Act provides: 

“16. (1) A person shall, for the purposes of this Act be deemed to 

possess Bermudian status if such person is a British subject and 

possesses any of the following qualifications, that is to say, -  

… 

(b) if, after the coming into operation of this Act, such 

person acquires by birth, or by legitimation subsequent to 

birth, Bermudian status by virtue of the provisions  of 

section eighteen of this Act;  

… 

and any such person shall continue to possess and enjoy 

Bermudian status unless and until he is deemed to lose such 
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status by reason of the operation of the provisions of section 

twenty of this Act.” 

And then section 16(4) provides:  

“16. (4) Any person – 

(a) who is a British subject; and 

(b) is a legitimate or legitimated child, or a step-child, or 

an adopted child who has been legally adopted in these 

Islands, of a person who possesses Bermudian status; and 

(c) who is under the age of twenty-one years,  

shall, for the purposes of this Act, be deemed to possess and 

enjoy Bermudian status.  

And finally, section 18 (1) to (3) provide: 

“18. (1) In any case where a person is, after the coming into 

operation of this Act, born in these Islands, then in any such case 

he shall possess Bermudian status if both the following 

conditions are fulfilled, that is to say – 

(a) at least one of his parents must, at the time of his birth, 

possess Bermudian status; and 

(b) both his parents must, at the time of his birth be 

domiciled in these Islands.  

 

(2) In any case where a person is, after the coming into operation 

of this Act, born outside these Islands, then in any such case he 

shall possess Bermudian status if all of the following conditions 

are fulfilled, that is to say – 

(a) he must, immediately after his birth, be a British 

subject; and  

 

(b) at least one of his parents must, at the time of his birth, 

possess Bermudian status; and 

 

(c) both his parents must, at the time of his birth, be 

domiciled in these Islands.  

 

(3) Notwithstanding anything in the foregoing provisions of this 

section, those provisions shall, in relation to an illegitimate child, 
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have effect subject to the following modifications, that is to say, 

- 

(a) where the child has not been subsequently legitimated 

by the operation of the Legitimacy Act, 1933, the status, or 

domicile of the putative father, or of any person holding 

himself out as the father of the child, shall not be taken into 

account, and the status or domicile of the mother shall 

alone be regarded; or 

 

(b) where the child is subsequently legitimated by reason 

of the operation of the said Legitimacy Act, and has not 

already acquired Bermudian status by virtue of the 

foregoing provisions of this section, then the date of the 

subsequent legitimation shall, for the purposes of the said 

foregoing provisions, be treated as if it were the date of the 

birth of the child, and the status and domicile of the father 

of the child may then be taken into account in determining 

whether or not the child has acquired or, as the case may 

be, may acquire, Bermudian status.” 

 

209. That Fisher was not concerned with the acquisition of citizenship or Bermudian status was 

made clear in the judgment of the Privy Council. At the beginning of the judgment their 

Lordships made it clear what they were considering. They said: 

“The proceedings relate to the status in Bermuda of four 

illegitimate children of Mrs. Eunice Carmeta Fisher (the 

mother), all under the age of 18. They were born in Jamaica, as 

was the mother herself. In May 1972 the mother married Mr. 

Collins MacDonald Fisher (the husband) who possessed 

Bermudian status. As from the date of the marriage the husband 

has accepted all four children as children of his family. On July 

31, 1975, the mother came with the four children to take up 

residence with the husband in Bermuda; they were admitted by 

the immigration authorities, and soon afterwards were placed in 

state schools. Following a routine check carried out in the school 

year 1976 - 77 the husband was informed that the Ministry of 

Labour and Immigration had refused permission for two of the 

children to remain at school, and on October 22, 1976, the 

ministry informed the mother that she and the four children 

must leave Bermuda by October 30, 1976. 
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Separate legal proceedings (later consolidated) were then 

started by both the mother and the husband seeking to establish 

(i) under the Bermuda Immigration and Protection Act 1956, 

section 16 (4) that the four children are "deemed to possess and 

enjoy Bermudian status" and (ii) under section 11 (5) (d) of the 

Constitution of Bermuda that they "belong to Bermuda" - the 

procedural details of these proceedings are no longer material. 

At the hearing the Minister of Education gave an undertaking 

to reinstate the children in recognised schools in Bermuda, and 

this undertaking has been honoured. 

 

It was decided by Seaton J. in the Supreme Court that (i) the 

children were not entitled to Bermudian status because, 

although section 16 (4) of the Act of 1956 applied to stepchildren 

of persons enjoying Bermudian status, and Mr. Fisher, whose 

stepchildren they were, enjoyed that status, the word 

"stepchild" did not include an illegitimate child; (ii) that they 

did not "belong to Bermuda" because the words "child" and 

"stepchild" in section 11 (5) of the Constitution did not include 

persons who were illegitimate. On appeal, the Court of Appeal 

unanimously upheld the decision of Seaton J. on point (i) - 

namely that the children were not deemed to enjoy Bermudian 

status. On point (ii) the majority held, reversing Seaton J., that 

the children belonged to Bermuda. There is no appeal against 

the decision on point (i), and the only question left is whether the 

four children "belong to Bermuda" within the meaning of 

section 11 of the Constitution. The appellants, the Minister for 

Home Affairs and the Minister for Education, have undertaken 

in any event to treat the children as if, under section 100 (c) (as 

renumbered in 1971) of the Act of 1956, they enjoyed immunity 

from deportation. The question therefore for decision is whether 

the word "child" in section 11 (5) (d) of the Constitution includes 

an illegitimate child. [Emphasis added] 

 

210. Similarly, nor was Barbosa concerned with the acquisition of Bermudian status. The 

Bermuda Immigration and Protection Act of 1956 “introduced the concept of Bermudian 

status, which is the Bermudian status which is most closely analogous to citizenship or 

nationality.”  



63 
 

211. The opening paragraph of Barbosa makes is abundantly clear that the issue being considered 

by the Board is whether Mr. Barbosa “belongs” to Bermuda. Lords Kitchin and Sales begin 

their advice as follows: 

“1. Sections 11 and 12 of the Constitution of Bermuda (“the 

Constitution”) confer protection of freedom of movement and 

protection from discrimination on persons who belong to 

Bermuda. Section 11(5) deems four categories of persons to 

belong to Bermuda for the purposes of section 11, and so also for 

the purposes of section 12. It is  common ground that the 

appellant, Mr Barbosa, does not fall into any of those  categories. 

The central question raised by this appeal is whether Mr 

Barbosa is nevertheless entitled to a declaration that he belongs 

to Bermuda for the purposes of sections 11 and 12 on the basis 

that he belongs to Bermuda at common law and that the 

Constitution should be construed in a manner which 

accommodates and reflects this common law position rather 

than defeats it.” [Emphasis added] 

 

212. Section 11 of the Bermuda Constitution is the provision relating to “freedom of movement” 

in the Fundamental Rights and Freedoms provisions of their constitution. In the result, in my 

judgment nothing in Fisher or Barbosa assists in considering the issue of the acquisition of 

Bahamian citizenship or indeed, the acquisition of Bermudian status. Even under Bermuda 

law, a person born out of wedlock could not acquire Bermudian status through his father.  

213. I accept that the decision of the Supreme Court of Mauritius in Panjanadum v Prime 

Minister of Mauritius  [1995] SCJ 248 is not consistent with my analysis. In that case the 

court was construing two provisions of the Mauritian Constitution which appear to be similar 

to the provisions of the Bahamas Constitution. Section 23 of the Mauritius Constitution 

provides: 

“23. A person born outside Mauritius after 1st March, 1968 shall 

become a citizen of Mauritius at the date of his birth if at that 

date his father is a citizen of Mauritius.” 

214. Then section 27(2) of the Mauritius Constitution provides: 

“27.(2) Any reference in this Chapter to the father of a person 

shall in relation to a person born out of wedlock be construed as 

a reference to the mother of that person.” 

215. In that case the two judges of that court said: 
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“We agree that S 23 of the Constitution must be read in the light 

of S 27 (2) but we find that the interpretation, which Counsel 

submits we should arrive at contains a fallacy. We do not think 

that S 27 (2) of the Constitution was meant to be read in such a 

way that it would override S 23. Nor do we think that S 23 should 

be restricted to legitimate children. Our opinion is reinforced by 

the analogy we make of our Section 23 with Section II of the 

Constitution of Bermuda which was considered by the Privy 

Council in Minister of Home Affairs & another v. Fisher [1971] 

2 WLR 889. It was held in that case that although the manner of 

interpretation of a constitutional instrument should give effect 

to the language used, recognition should also be given to the 

character and origins of the instrument and that provisions 

dealing with the fundamental rights and freedoms of an 

individual which include the unity of the family as a group 

should not be interpreted restrictively. 

 

Furthermore, it would offend the spirit of our Constitution 

which is permeated with clauses supporting phallocratic 

autocracy to deny Mauritian citizenship to the natural child of a 

Mauritian father born from his union with a foreign mother 

whilst granting citizenship to the natural child of a Mauritian 

mother born of her union with a foreign father. Indeed, the 

Mauritius Citizenship Act which became effective on 14 

December 1968 barely a few months after the Constitution was 

promulgated and was clearly designed to implement the 

provisions of Chapter III of the Constitution provides in its 

Section 2 (c) that “any reference to the father of a person shall, 

in relation to a person born out of wedlock and not 

acknowledged by his father, be construed as a reference to the 

mother of that person”. We are of the opinion that S 27 (2) of the 

Constitution should be read as adding to what has been provided 

in S 23 and not as excluding those provisions so that a child born 

from the relations of a Mauritian father with a foreign mother 

does not lose his Mauritian citizenship. We feel that this is the 

only sensible and reasonable interpretation we can give to those 

two Sections of the Constitution, having regard to the provisions 

of our Constitution dealing with fundamental rights and 
freedoms of the individual.” [Emphasis added] 

 

216. It is difficult to apprehend how section 27 could not be said to have modified section 23. The 

judgment does not indicate what effect section 27(2) was intended to have in the 

interpretation of section 23. Moreover, as the decision in Fisher was not concerned with the 

acquisition of citizenship or the acquisition of Bermudian status nor does the Bermuda 

constitution have an equivalent to section 27(2) of the Mauritius constitution, it is not 

apparent how Fisher was of assistance to the Mauritius court. It appears to me that the 
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decision in Panjanadum was greatly influenced by the provisions in section 2 of the 

Mauritius Citizenship Act. In that later statute Parliament expressly qualified the provisions 

by referring to a child “not acknowledged by his father” to indicate that Parliament 

intended that a child born out of wedlock but acknowledged by his father would be treated 

as a child born in wedlock. That provision is not found in The Bahamas Nationality Act or 

in any other statute in this jurisdiction relating to citizenship. Moreover, it is expressly 

negated by the Status of Children Act. 

217. For those reasons, I would respectfully decline to follow the decision in Panjanadum. I 

would note parenthetically that in Panjanadum, the court was prepared to look at subsequent 

legislation to assist in interpreting an earlier statute. 

218. From 1973 until the decision of Winder, J., the analysis of Hall, CJ in K v Minister of 

Foreign Affairs has been the manner in which Article 6 has been interpreted by those 

administering the citizenship laws of The Bahamas. No doubt tens of thousands of persons 

have fallen in the categories of the applicants in the court below and respondents in these 

appeals. 

219. I bear in mind the observations of Lord Carnwath in Regina (N) v Lewisham London 

Borough [2015] AC 1259 where he said: 

“95. In my view this case provides an opportunity for this court 

to confirm that settled practice may, in appropriate  

circumstances, be a legitimate aid to statutory interpretation. 

Where the statute is ambiguous, but it has been the subject of 

authoritative interpretation in the lower courts, and where 

businesses or activities, public or private, have reasonably been 

ordered on that basis for a significant period without serious 

problems or injustice, there should be a strong presumption 

against overturning that settled practice in the higher courts.”  

220. I make this observation to show that the courts should be reluctant to overturn a settled 

understanding of the law and its interpretation of the law by the courts for more than 40 years. 

It should be recalled that persons in the category of the respondents are not wholly without 

rights. They fall in the category of persons within Article 7 of the Constitution. 

221. It may well be that in a modern Bahamas this discrimination with regard to the conferment 

of citizenship by parents should be eliminated. This was done by the Status of Children Acts 

of other CARICOM jurisdictions. But that is the function of the legislature and not the courts. 

Far be it for the courts, by judicial interpretation, to make certain persons citizens which was 

never the intention of Parliament. 

222. For these reasons I would respectfully agree with the decision of Hall, CJ in K v Minister 

of Foreign Affairs  and disagree with the decision of Winder, J. 
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223. In my judgment, the effect of Article 6 is that a person born in The Bahamas after 

Independence inherits the Bahamian citizenship of either his or her mother or father, subject 

to the qualification that, if that person is born out of wedlock, he or she can only inherit 

citizenship through his or her mother. 

224. I would allow the appeal and set aside the decision of Winder, J. 

 

 

__________________________________________                                                
The Honourable Sir Michael Barnett, P  

 

Judgment delivered by the Honourable Mr. Milton Evans JA 

BACKGROUND 

225. This appeal emanates from two separate applications for declarations as to the true 

construction of Article 6 of the Constitution of the Commonwealth of The Bahamas (“the 

Constitution”). As the two actions dealt with the same legal issue it was agreed that they 

would be heard together. The learned Judge delivered one Judgment covering both matters 

and that Judgment is the subject of this appeal. 

226. The salient issue to be decided on this appeal is whether on a proper construction of Article 

6 of the Constitution children born of out of wedlock of a Bahamian ‘father’ are citizens of 

The Bahamas upon birth. The learned Judge answered that question in the affirmative. 

227. I have seen the draft Judgment prepared by the learned President and like him I am unable 

to join with the majority in their view that the Appeal should be dismissed. In his Judgment 

the President takes the view that the learned Judge fell into error in so construing Article 6 

to arrive at his conclusion and is prepared to allow the appeal. I agree that the appeal should 

be allowed but having regard to the importance of this matter I would like to add some 

observations. 

228. This issue has been the subject of two conflicting decisions by the Supreme Court. In K v 

Minister of Foreign Affairs & Others  [2007] 2 BHS No.12, Hall, CJ stated at paragraph 

12:- 

“12. The effect of Article 6 is that a person born in The Bahamas 

after Independence inherits the Bahamian citizenship of either 

his mother or father subject, however, to the clear words of 

Article 14(1) that, if that person is born out of wedlock, he can 

only inherit citizenship through his mother.” 
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229. In the judgment which is the subject of the present appeal Winder J at paragraph 34 of his 

judgment stated, inter alia, as follows:- 

“34. In this case, the only proper interpretation, having regard 

to the language used and giving effect to the provisions of the 

Bahamian Constitution dealing with the fundamental rights and 

freedoms of an individual, is to preclude any application of 

Article 14(1) by indirect reference.” 

230. It follows that by our determination of this appeal it will be decided which of the two 

interpretations, that is Hall or Winder is correct. I should also note that the facts in the present 

case are not in dispute and are pretty well laid out in the Judgment of the President and I 

gratefully adopt the same. 

THE PROVISIONS OF THE CONSTITUTION UNDER REVIEW 

231. Article 6 is in the following terms: 

“Every person born in The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date either of his parents is a citizen of The Bahamas.”  

232. Article 14 is in these terms: 

“14. (1) Any reference in this Chapter to the father of a person 

shall, in relation to any person born out of wedlock other than a 

person legitimated before 10th July 1973, be construed as a 

reference to the mother of that person.”  

233. The question which has arisen for determination is whether the reference in Article 14(1) of 

the Constitution to “father” is to be applied to the interpretation of Article 6 of the 

Constitution. 

234. I agree with the President that in construing Article 6, the role of the court is to determine 

the intention of Parliament. The intention is ascertained by looking at the language used, the 

purpose of the statute and taking into account certain canons of construction which have been 

applied by the courts over the years and which Parliament must be taken to have been aware 

of when it enacted the legislation. However, this can only be done by looking at the 

provisions which touch and concern the Issue of Citizenship as a whole. It cannot be confined 

to Articles 6 and 14(1) of the Constitution. 

 THE SCHEME OF THE CONSTITUTIONAL PROVISIONS 

235. It is apparent that Citizenship in the Bahamas is attained by two primary means. Firstly, those 

class of persons who receive automatic Citizenship and secondly those who require 
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registration. The Constitution also makes a distinction between those persons born in the 

Bahamas and those born outside the Bahamas. A distinction is also drawn between those 

persons born prior to 10 July, 1973 and those born after that date.  Then there is a distinction 

between those born to a Bahamian parent and whether that person was born in or outside the 

Bahamas is also relevant. Then finally the issue which faces us now a distinction between 

those born within and those born outside of wedlock. 

236. Article 3 is the first Article which deals with Citizenship and is in the following terms: 

“3. (1) Every person who, having been born in the former 

Colony of the Bahama Islands, is on 9th July 1973 a citizen of 

the United Kingdom and Colonies shall become a citizen of The 

Bahamas on 10th July 1973. 

 (2) Every person who, having been born outside the former 

Colony of the Bahama Islands, is on 9th July 1973 a citizen of 

the United Kingdom and Colonies shall, if his father becomes or 

would but for his death have become a citizen of The Bahamas 

in accordance with the provisions of the preceding paragraph, 

become a citizen of The Bahamas on 10th July 1973. 

 (3) Every person who on 9th July 1973 is a citizen of the United 

Kingdom and Colonies having become such a citizen under the 

British Nationality Act 1948 by virtue of his having been 

registered in the former Colony of the Bahama Islands under 

that Act shall become a citizen of The Bahamas on 10 th July 

1973: 

 Provided that this paragraph shall not apply to any citizen of 

the United Kingdom and Colonies - 

 (a) who was not ordinarily resident in that Colony on 

31st December 1972; or  

(b) who became registered in that Colony on or after 1st 

January 1973; or 

(c) who on 9th July 1973 possesses the citizenship or 

nationality of some other country.” [Emphasis added] 

237. The first thing of note is that in accordance with Article 3(1) there is no mention of father or 

mother and the word parents do not appear. It is in Article 3(2) where the focus is on persons 

born outside the former Colony of the Bahama Islands that the reference to father is 
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introduced. It is also of note that the Article makes no provision for a person to obtain 

Citizenship through his/her mother. 

238. Article 4 provides that: 

“4. Every person who on 9th July 1973 is a citizen of the United 

Kingdom and Colonies — 

(a) having become such a citizen under the British 

Nationality Act 1948 by virtue of his having been 

naturalised in the former Colony of the Bahama Islands  

before that Act came into force; or  

(b) having become such a citizen by virtue of his having 

been naturalised in the former Colony of the Bahama 

Islands under that Act,  

shall become a citizen of The Bahamas on 9th July 1974, unless, 

prior to that date, he has in such a manner as may be prescribed 

declared that he does not desire to become a citizen of The 

Bahamas:  

Provided that this section shall not apply to a citizen of the 

United Kingdom and Colonies who on 9th July 1973 possesses 

the citizenship or nationality of some other country.” [Emphasis 

added] 

239. Article 4 provides for Citizenship for citizens of the United Kingdom who had been 

Naturalised in the former Colony of the Bahama Islands before the British Nationality Act 

1948 Act came into force as well as those naturalized under that Act to become Citizens of 

the Bahamas. Again it is seen that there is no direct reference to the parentage of the 

Individual. 

240. Article 5 then provides for those persons who are entitled to be registered as Citizens of the 

Bahamas. It is in these terms: 

“5. (1) Any woman who, on 9th July 1973, is or has been married 

to a person — 

(a) who becomes a citizen of The Bahamas by virtue of 

Article 3 of this Constitution; or 

 (b) who, having died before 10th July 1973, would, but for 

his death, have become a citizen of The Bahamas by 

virtue of that Article, shall be entitled, upon making 



70 
 

application and upon taking the oath of allegiance or 

such declaration in such manner as may be prescribed, 

to be registered as a citizen of The Bahamas: Provided 

that the right to be registered as a citizen of The 

Bahamas under this paragraph shall be subject to such 

exceptions or qualifications as may be prescribed in the 

interests of national security or public policy. 

(2) Any person who, on 9th July 1973, possesses Bahamian 

Status under the provisions of the Immigration Act 19672 and 

is ordinarily resident in the Bahama Islands, shall be entitled, 

upon making application before 10th July 1974, to be registered 

as a citizen of The Bahamas. 

(3) Notwithstanding anything contained in paragraph (2) of this 

Article, a person who has attained the age of eighteen years or 

who is a woman who is or has been married shall not, if he is a 

citizen of some country other than The Bahamas, be entitled to 

be registered as a citizen of The Bahamas under the provisions 

of that paragraph unless he renounces his citizenship of that 

other country, takes the oath of allegiance and makes and 

registers such declaration as may be prescribed:  

Provided that where a person cannot renounce his citizenship of 

the other country under the law of that country he may instead 

make such declaration concerning that citizenship as may be 

prescribed. 

(4) Any application for registration under paragraph (2) of this 

Article shall be subject to such exceptions or qualifications as 

may be prescribed in the interests of national security or public 

policy. 

(5) Any woman who on 9th July 1973 is or has been married to 

a person who subsequently becomes a citizen of The Bahamas 

by registration under paragraph (2) of this Article shall be 

entitled, upon making application and upon taking the oath of 

allegiance or such declaration as may be prescribed, to be 

registered as a citizen of The Bahamas:  

Provided that the right to be registered as a citizen of The 

Bahamas under this paragraph shall be subject to such 
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exceptions or qualifications as may be prescribed in the 

interests of national security or public policy.  

(6) Any application for registration under this Article shall be 

made in such manner as may be prescribed as respects that 

application: 

 Provided that such an application may not be made by a 

person who has not attained the age of eighteen years and is  

not a woman who is or has been married, but shall be made 

on behalf of that person by a parent or guardian of that 

person.” 

241. This then brings us to Article 6 which is the provision at issue in this appeal. As noted above 

that provision provides as follows: 

“6. Every person born in The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date either of his parents is a citizen of The Bahamas.”  

242. In Article 6 we see a transition taking place. The focus is now on persons born in the Bahamas 

after 9th July 1973. These are the first persons born in an Independent Bahamas. They are 

granted Citizenship at birth provided at that date either of their parents is a Citizen of the 

Bahamas. This is the first Article which makes allowances for a person to obtain Citizenship 

based on his/her mother’s Bahamian Citizenship. It does not specify that the Parents must be 

in a marital relationship. 

243. There would be no issue if Article 6 had ended after the words “date of his birth’. In this 

regard it is interesting to note that Section 4 of the British Nationality Act 1948 was in these 

terms: 

“4 Citizenship by birth 

Subject to the provisions of this section, every person born 

within the United Kingdom and Colonies after the 

commencement of this Act shall be a citizen of the United 

Kingdom and Colonies by birth: 

Provided that a person shall not be such a citizen by virtue of 

this section if at the time of his birth— 

(a) his father possesses such immunity from suit and legal 

process as is accorded to an envoy of a foreign sovereign power 



72 
 

accredited to His Majesty, and is not a citizen of the United 

Kingdom and Colonies; or 

(b) his father is an enemy alien and the birth occurs in a place 

then under occupation by the enemy.” [Emphasis added] 

244. Section 5 of the British Nationality Act made provision for Citizenship by descent as follow s: 

“5 Citizenship by descent 

(1)Subject to the provisions of this section, a person born after 

the commencement of this Act shall be a citizen of the United 

Kingdom and Colonies by descent if his father is a citizen of the 

United Kingdom and Colonies at the time of the birth: 

Provided that if the father of such a person is a citizen of the 

United Kingdom and Colonies by descent only, that person shall 

not be a citizen of the United Kingdom and Colonies by virtue 

of this section unless— 

(a) that person is born or his father was born in a 

protectorate, protected state, mandated territory or trust 

territory or any place in a foreign country where by 

treaty, capitulation, grant, usage, sufferance, or other 

lawful means, His Majesty then has or had jurisdiction 

over British subjects ; or 

(b)that person's birth having occurred in a place in a 

foreign country other than a place such as is mentioned 

in the last foregoing paragraph, the birth is registered at 

a United Kingdom consulate within one year of its 

occurrence, or, with the permission of the Secretary of 

State, later ; or 

(c) that person's father is, at the time of the birth, in 

Crown service under His Majesty's government in the 

United Kingdom; or 

(d)that person is born in any country mentioned in 

subsection (3) of section one of this Act in which a 

citizenship law has then taken effect and does not become 

a citizen thereof on birth. 
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(2)If the Secretary of State so directs, a birth shall be 

deemed for the purposes of this section to have been 

registered with his permission notwithstanding that his 

permission was not obtained before the registration.”  

[Emphasis added] 

245. It is significant therefore that between 1949 and 1982, birth in the UK or a Crown Colony was 

sufficient in itself to confer the status of Citizen of United Kingdom and Colonies (CUKC), 

regardless of the parents' status.  The attainment of Citizenship by descent was not made 

applicable to persons born within a Crown Colony.  There was a clear separation between 

citizenship by virtue of birth in the Crown Colonies and Citizenship by descent from 

someone born in the Crown Colony. 

246. It was during this period that the Bahamas Constitution was promulgated. It is therefore a 

cause for concern that a person born in the Bahamas a Crown Colony prior to 1973 would 

by his birth be entitled to Citizenship but after 1973 a person born in an independent Bahamas 

would not enjoy the same right. This is especially so since the purpose of Constitutions is to 

preserve rights and not to take them away. However, it is clear that the framers of the 

Constitution chose to remove the entitlement to citizenship based on birth in the Bahamas 

alone but instead in Article 6 combined birth in the Bahamas with descent from a Bahamian 

parent. 

247. That this was their intent is seen from Article 7 which is in these terms:- 

“7. (1) A person born in The Bahamas after 9th July 1973 

neither of whose parents is a citizen of The Bahamas shall be 

entitled, upon making application on his attaining the age of 

eighteen years or within twelve months the reafter in such 

manner as may be prescribed, to be registered as a citizen of The 

Bahamas: 

 Provided that if he is a citizen of some country other than The 

Bahamas he shall not be entitled to be registered as a citizen of 

The Bahamas under this Article unless he renounces his 

citizenship of that other country, takes the oath of allegiance and 

makes and registers such declaration of his intentions 

concerning residence as may be prescribed. 

 (2) Any application for registration under this Article shall be 

subject to such exceptions or qualifications as may be prescribed 

in the interests of national security or public policy.”  [Emphasis 

added] 
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248. If there was any doubt that the framers of the Constitution intended to tie Citizenship by birth 

to Citizenship by descent Article 8 further supports this view. That Article provides:- 

“8. A person born outside The Bahamas after 9th July 1973 shall 

become a citizen of The Bahamas at the date of his birth if at 

that date his father is a citizen of The Bahamas otherwise than 

by virtue of this Article or Article 3(2) of this Constitution.”  

249. In Article 8 we see another shift. There is a shift from parents back to father in determining 

descent for Citizenship purposes for those persons born outside the Bahamas. So we see that 

if you are born in the Bahamas after 1973 you may derive Citizenship from either parent but 

if you are born outside the Bahamas (subject to Article 9) it must be based on a Bahamian 

father. Up to this point you will note that there has been no issue of legitimacy raised 

however, that all changes in Article 9 which is in the following terms: 

“9. (1) Notwithstanding anything contained in Article 8 of this 

Constitution, a person born legitimately outside The Bahamas 

after 9th July 1973 whose mother is a citizen of The Bahamas 

shall be entitled, upon making application on his attaining the 

age of eighteen years and before he attains the age of twenty-one 

years, in such manner as may be prescribed, to be registered as 

a citizen of The Bahamas: 

 Provided that if he is a citizen of some country other than The 

Bahamas he shall not be entitled to be registered as a citizen of 

The Bahamas under this Article unless he renounces his 

citizenship of that other country, takes the oath of allegiance and 

makes and registers such declaration of his intentions 

concerning residence as may be prescribed.  

(2) Where a person cannot renounce his citizenship of some 

other country under the law of that country, he may instead 

make such declaration concerning that citizenship as may be 

prescribed. 

 (3) Any application for registration under this Article shall be 

subject to such exceptions or qualifications as may be prescribed 

in the interests of national security or public policy.”  [Emphasis 

added] 

250. The next Article of direct relevance is Article 14 and Article 14(1) states as follows: 
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“14. (1) Any reference in this Chapter to the father of a person 

shall, in relation to any person born out of wedlock other than a 

person legitimated before 10th July 1973, be construed as a 

reference to the mother of that person.” [Emphasis added] 

251. Hall, CJ in K v The Minister of Foreign Affairs and Other in discussing the connection 

between Article 14(1) and Article 6 opined that: 

“11. I am of the view that the only interpretation possible of the 

word "parents" in Article 6 is the ordinary grammatical 

meaning of "father or mother" and I am not persuaded that the 

absence of "parents" anywhere else in Chapter II (save for 

Article 7(1) which deals with persons born in The Bahamas 

"neither of whose parents is a citizen") has any significance 

other than the economical use of language by the draftsman of 

the Constitution. I am unable to see how any other 

interpretation of the word "parent" is possible, nor am I able to 

accept the reliance on the provisions of the Births and Deaths 

Registration Act.” [Emphasis added] 

252. Winder J in his Judgment showed clearly that the insertion of parents as opposed to ‘father 

or mother’ was not an economical use of language. However, more importantly he made the 

point that ultimately this is not a question of counting words but of meaning. Whereas I take 

Winder J’s point that a shift in the use of words normally signifies a different meaning is 

intended, that is not a rule without exceptions. Where the proper reading of the document 

being construed shows that the meaning remains unchanged the rule is not applicable. 

253. In the normal usage of the word parents especially as understood in 1973 in the Bahamas 

parents was a reference to a father and a mother. So whether one said mother and father or 

parents they were understood to be the same in effect. The Constitution however, is a legal 

document and so the question must be asked what was the legal understanding of the words 

parents in a 1973 Bahamas? Winder J at paragraph 30 of his judgment noted that “the 

incorporation of Article 14(1) is in recognition of the existence of the common law filius 

nullius rule (child of no one) which did not recognize a child born out of wedlock. However, 

I should note that this concept was always understood to relate to rules of inheritance 

whereby the illegitimate children were unable to inherit real property. It seems that the 

rationale for this rule was to discourage promiscuity. However, the mother’s right of access 

to and control over the child was never predicated on whether the child was born in wedlock.  

254. The concept of legitimation always related to the male and the child could only become 

legitimated by the father marrying the mother of his child. Until that transpired the child was 

not entitled to the benefits of being the child of his father. It also followed that 

notwithstanding the filius nullius concept in reality the child born out of wedlock had only 
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one parent who was the mother. It was the mother who had legal responsibility for his 

maintenance and upkeep. This eventually changed when the law empowered the Courts to 

make maintenance orders against the Putative Father. However, this did not go so far as to 

grant rights of inheritance from the Putative father. That came with the Inheritance Act in 

2002 read together with the Status of Children Act. However, nothing in either of these 

Legislations can be construed as extending to a right to Citizenship. 

255. The decision by the framers of the Constitution to make Citizenship available by descent 

naturally created a problem for those children born out of wedlock after 1973. Article 14 (1) 

did not cure this problem but at least made it possible for children born out of wedlock to be 

able to receive citizenship by descent from their Bahamian Mothers. Mr. Munroe QC 

submitted that although in 1973 a child born out of wedlock was not a legitimate child the 

father of that child could be a putative father and that is what Article 6 referred to. There is 

nothing in the Constitution which says that and in my view there is nothing which can be 

construed to carry that meaning. 

256. A putative  father, generally refers to a man whose legal relationship to a child has not been 

established but who is alleged to be or claims that he may be the biological father of a child 

who is born to a woman to whom he is not married at the time of the child's birth. It would 

seem to me that even a putative father is caught by Article 14(1) as his child would be a 

person born out of wedlock. 

257. An issue which was raised was the extent to which we can have regard to legislations passed 

by Parliament post the 1973 Independence Constitution. These are in my view relevant as 

they show what Parliament’s perception of the law was and the changes they felt were 

necessary. The most prominent in the Bahamas was the Statues of Children Act 2002. Section 

3 of the Act provided: 

“3. (1) Subject to the provisions of sections 6 and 16, for all the 

purposes of the law of The Bahamas the relationship between 

every person and his father and mother shall be determined 

irrespective of whether the father and mother are or have been 

married to each other, and all other relationships shall be 

determined accordingly. 

 (2) The rule of construction whereby in any instrument words 

of relationship signify only legitimate relationship in the absence 

of a contrary expression of intention is hereby abolished. 

(3) Nothing in the section shall affect or limit in any way any 

rule of law relating to —  

(a) the domicile of any person;  

(b) the citizenship of any persons;  
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(c) the provisions of the Adoption of Children Act which 

determine the relationship to any other person of a 

person who has been adopted; 

 (d) the construction of the word “heir” or of any 

expression which is used to create an entailed interest in 

real or personal property.” [Emphasis added] 

258. Section 6 of that Act stated that: 

“6. Subject to subsection (3) of section 3, this Act shall apply in 

respect of every person, whether born before or after the 

commencement of this Act, and whether born in The Bahamas 

or not, and whether or not his father or mother has ever been 

domiciled in The Bahamas.” 

259. The Status of Children Act abolished the distinction between children born in and out of 

wedlock. It abolished the rule of construction that words of relationship signify only 

‘legitimate’ relationships. But most importantly it expressly excluded the law relating to 

citizenship from this abolition. It thus expressly acknowledged that law relating to citizenship 

preserves the rule of construction that in construing Acts of Parliament with respect to 

citizenship the distinction between the father of a child born in wedlock and the father of a 

child born out of wedlock is preserved. (This is not surprising as any changes to the 

Citizenship provisions of the Constitution would require amendments to the Constitution). It 

follows then that the Status of Children Act does not necessarily explain the meaning of 

section 6. This Act took the changes as far as it could but the remainder was to be done by 

amendments to the Constitution which failed due to the failure of the referendum on 

Citizenship. 

260. So should we continue to construe the Constitution consistent with an archaic System which 

allowed men to shirk their responsibilities to children whom they fathered and left Children 

without at times the benefit of parental care? A constitution is intended to provide a formula 

for the peace, order and good government of a Nation and must be construed consistent with 

that aim. Does it mean the same things as it did back in 1973? If the answer is yes then it is 

unfortunate because the entrenchment of clauses which was intended for the protection of 

the people has proven to be a millstone around the necks of the very people who it was 

intended to protect. With each failure by our people to appreciate the need for adjustments 

to our Constitution we are adversely affected as a society. 

261. Since the promulgation of our Constitution the Status of Children Act and the Inheritance 

Act have shown that there is a move away from the stigma which previously attached to 

children born out of wedlock. It has finally dawned on some persons that punishing the 

Children for the sins of “the parents” makes no sense. With the introduction of DNA testing 

it is now much easier to identify the actual fathers of Children born out of wedlock. However, 
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our Country remains one of the few where persons born in the Bahamas after Independence 

do not automatically become a citizen without regard to the nationality of parents. 

262. In this situation we find ourselves in as a country what then is the role of the Court. To a 

great extent the answer to this question will resolve this Appeal. We were referred to the case 

of Minister of Home Affairs v. Fisher [1980] AC 319. In that case Fisher, the Jamaican 

mother of four illegitimate children all born in Jamaica, married a Bermudian in 1972. Fisher 

and the children took up residence with the husband in Bermuda in 1975. At all material 

times the children were under 18. In 1976 the Immigration Minister ordered the children to 

leave Bermuda. Fisher and her husband applied to the Supreme Court to quash the order and 

for a declaration that the children were to be deemed to belong to Bermuda. The Supreme 

Court refused a declaration on the ground that the children were illegitimate. On appeal, the 

Court of Appeal allowed the appeal finding that the children were to be deemed to belong to 

Bermuda. The Privy Council dismissed the appeal finding that “child”, in a constitutional 

context means, biological child and includes an illegitimate child. Lord Wilberforce, on 

behalf of the Board, stated at page 329: 

“In their Lordships' view there are two possible answers to this. 

The first would be to say that, recognizing the status of the 

Constitution as in effect, an Act of Parliament, there is room for 

interpreting it with less rigidity, and greater generosity, than 

other Acts such as those which are concerned with property, or 

succession or citizenship. On the particular question this would 

require the court to accept as a starting point the general 

presumption that "child" means "legitimate child" but to 

recognize that this presumption may be more easily displaced. 

The second would be more radical: it would be to treat a 

constitutional instrument such as this as sui generis, calling for 

principles of interpretation of its own, suitable to its character 

as already described, without necessary acceptance of all the 

presumptions that are relevant to legislations of private law. 

 It is possible that, as regards the question now for decision, 

either method would lead to the same re sult. But their Lordships 

prefer the second. This is in no way to say that there are no rules 

of law which should apply to the interpretation of a 

Constitution. A Constitution is a legal instrument giving rise, 

amongst other things, to individual rights capable of 

enforcement in a court of law. Respect must be paid to the 

language which has been used and to the traditions and usages 

which have given meaning to that language. It is quite consistent 

with this, and with the recognition that rules of interpretation 

may apply to take as a point of departure (or the process of 
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interpretation a recognition of the character and origin of the 

instrument, and to be guided by the principle of giving full 

recognition and effect to those fundamental rights and freedoms 

with a statement of which the Constitution commences. In their 

Lordships' opinion this must mean approaching the question 

what is meant by "child” with an open mind. Prima facie, the 

stated rights and freedoms are those of "every person in 

Bermuda."” This generality underlies the whole of Chapter 1 

which, by contrast with the Bermuda Immigration and 

Protection Act 1956, contains no reference to legitimacy, or 

illegitimacy, anywhere in its provisions. When one is 

considering the permissible limitations upon those rights in the 

public interest. the right question to ask is whether there is any 

reason to Suppose that in this context, exceptionally, matters of 

birth, in the particular society of which Bermuda consists, are 

regarded as relevant.” [Emphasis added] 

263. From paragraphs 213 to 216 of his Judgment the learned President deals with a case which 

related to issues similar to that which we face today. He commented as follows: 

“213. I accept that the decision of the Supreme Court of 

Mauritius in Panjanadum v Prime Minister of Mauritius [1995] 

SCJ 248 is not consistent with my analysis. In that case the court 

was construing two provisions of the Mauritian Constitution 

which appear to similar to the provisions of the Bahamas 

Constitution. Section 23 of the Mauritius  Constitution provides: 

A person born outside Mauritius after 1st March, 1968 shall 

become a citizen of Mauritius at the date of his birth if at that date 

his father is a citizen of Mauritius. 

214.Then section 27(2) of the Mauritius Constitution provides: 

Any reference in this Chapter to the father of a 

person shall in relation to a person born out of 

wedlock be construed as a reference to the mother 

of that person. 

215. In that case the two judges of that court said: 

We agree that S 23 of the Constitution must be 

read in the light of S 27 (2) but we find that the 

interpretation, which Counsel submits we should 

arrive at contains a fallacy. We do not think that 

S 27 (2) of the Constitution was meant to be read 

in such a way that it would override S 23. Nor do 
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we think that S 23 should be restricted to 

legitimate children. Our opinion is reinforced by 

the analogy we make of our Section 23 with 

Section II of the Constitution of Bermuda which 

was considered by the Privy Council in Minister 

of Home Affairs & another v. Fisher [1971] 2 WLR 

889. It was held in that case that although the 

manner of interpretation of a constitutional 

instrument should give effect to the language 

used, recognition should also be given to the 

character and origins of the instrument and that 

provisions dealing with the fundamental rights 

and freedoms of an individual which include the 

unity of the family as a group should not be 

interpreted restrictively. 

Furthermore, it would offend the spirit of our 

Constitution which is permeated with clauses 

supporting phallocratic autocracy to deny 

Mauritian citizenship to the natural child of a 

Mauritian father born from his union with a 

foreign mother whilst granting citizenship to the 

natural child of a Mauritian mother born of her 

union with a foreign father. Indeed, the Mauritius 

Citizenship Act which became effective on 14 

December 1968 barely a few months after the 

Constitution was promulgated and was clearly 

designed to implement the provisions of Chapter 

III of the Constitution provides in its  Section 2 (c) 

that “any reference to the father of a person shall, 

in relation to a person born out of wedlock and 

not acknowledged by his father, be construed as a 

reference to the mother of that person”. We are of 

the opinion that S 27 (2) of the Constitution 

should be read as adding to what has been 

provided in S 23 and not as excluding those 

provisions so that a child born from the relations 

of a Mauritian father with a foreign mother does 

not lose his Mauritian citizenship. We feel that 

this is the only sensible and reasonable 

interpretation we can give to those two Sections of 

the Constitution, having regard to the provisions 

of our Constitution dealing with fundamental 
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rights and freedoms of the individual. (Emphasis 

was contained in the judgment) 

216. It is difficult to apprehend how section 27 could not be 

said to have modified section 23. The judgment does not indicate 

what effect section 27(2) was intended to have in the 

interpretation of section 23. Moreover as the Bermuda 

constitution does not appear to have an equivalent to section 27 

(2) of the Mauritius constitution, it is not apparent how Fisher 

is of assistance. It appears to me that the decision in 

Panjanadum was greatly influenced by the provisions in section 

2 of the Mauritius Citizenship Act. In that later statute 

Parliament expressly qualified the provisions by referring to a 

child “not acknowledged by his father” to indicate that 

Parliament intended that a child born out of wedlock but 

acknowledged by his father would be treated as a child born in 

wedlock. That provision is not found in the Bahamas Nationality 

Act or in any other statute in this jurisdiction relating to 

citizenship. Moreover, it is expressly negated by the Status of 

Children Act.” 

264. I fully agree with the President’s assessment of the decision in Panjanadum. Whereas I 

agree that a Constitution should be read so as to give effect to what is obviously the intent of 

the framers. This cannot only apply when this results in a position with which we agree and 

find favourable. A constitution cannot be construed to mean something which on its clear 

wording it does not mean. It is evident from the scheme of the Constitution that the framers 

of our Constitution intended to not recognize Citizenship by descent from a father when the 

child is born out of wedlock. We must accept this in the same way that we are constrained to 

accept that whereas a woman married to a Bahamian Man may obtain Citizenship the same 

does not apply to a man married to a Bahamian woman. To do otherwise would lead us into 

the realm of judicial activism. 

265. The refusal of Automatic Citizenship to persons born in the Bahamas out of wedlock was no 

drafting error which can be corrected by this Court. It was obviously a deliberate act by the 

framers confirmed by Article 14(1), a provision not found in the Constitution of Bermuda. I 

accept that our Constitution like that of Mauritius can be said to have clauses which support 

“phallocratic autocracy”. In the current context this is seen in that Citizen by descent is 

primarily tied to the Father’s Citizenship. In my view Article 6 represented concession to 

those persons born in the Bahamas after 9th July 1973 by allowing Citizenship to be tied to 

that of either parent. Article 8 clearly shows that this benefit was not extended to persons 

born outside the Bahamas. 
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266. There is no Article of the Constitution other than Article 6 whereby a person can obtain 

automatic Citizenship through his Bahamian Mother. Article 9 merely gives a person born 

legitimately outside The Bahamas after 9th July 1973 whose mother is a citizen of The 

Bahamas  the right to apply for registration after attaining the age of eighteen years. There 

appears to have been a desire on the part of the framers of the Constitution to maintain a 

system where Citizenship was based primarily on the male. However, they were not prepared 

to go so far as to give Constitutional recognition to a system where Children were born out 

of wedlock and were not subsequently legitimated. This to my mind explains the intent 

behind Article 14 and I am satisfied that it was intended to apply to Article 6. By virtue of 

Articles 6 and 14 a Bahamian woman who has a child born in an Independent Bahamas out 

of wedlock can pass her Citizenship on to that Child but a male cannot. 

267. Many persons may find these circumstances unacceptable but it is our job to state what we 

find the law to be and not to make changes judicially to Legislation. This applies even more 

so to the Supreme Law of our land the Bahamian Constitution. As such only Parliament can 

make the necessary adjustments and in my view they cannot do so by ordinary legislation. 

Article 54(1) and (3) of the Constitution provides that: 

“54. (1) Subject to the provisions of this Article, Parliament 

may, by an Act of Parliament passed by both Houses, alter any 

of the provisions of this Constitution or (in so far as it forms part 

of the law of The Bahamas) any of the provisions of The 

Bahamas Independence Act, 1973. 

… 

(3) In so far as it alters — 

 (a) this Article;  

(b) Articles 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 

19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 38, 39, 40, 45, 46, 

51, 52, 60, 61, 62, 65, 66, 67, 68, 69, 70, 71, 72, 93, 94, 95, 96, 97, 

98, 99, 100, 101, 102, 103, 104 or 105 of this Constitution; or 

 (c) Articles 106, 127 or 137 of this Constitution in their 

application to any of the provisions specified in subparagraphs 

(a) or (b) of this paragraph; or 

 (d) any of the provisions of The Bahamas Independence Act 

1973, a Bill for an Act of Parliament under this Article shall not 

be passed by Parliament unless — 

 (i) at the final voting thereon in each House it is supported by 

the votes of not less than three quarters of all the members of 

each House; and  
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(ii) the Bill, after its passage through both Houses has been 

submitted to the electors qualified to vote for the election of 

members of the House of Assembly and, on a vote taken in such 

manner as Parliament may prescribe the majority of the 

electors voting have approved the Bill.” [Emphasis added] 

268. Parliament by the passage of amending legislation had previously sought to change the law 

so as to allow for persons born in the Bahamas out of wedlock to have the required legal 

rights of Citizenship. However, that effort was defeated by lack of success of the 

accompanying referendum. It must be taken that it was the will of the Bahamian population 

that the relevant provisions of the Constitution should remain unchanged. 

269. I note that several Jurisdictions have made adjustments via their Status of Children Acts 

without amending their Constitutions. In Jamaica section 3 of their status of Children Act 

provides as follows: 

“3.-(1) Subject to subsection (4) and to the provisions of sections 

4 and 7, for all the purposes of the law of Jamaica the 

relationship between every person and his father and mother 

shall be determined irrespective of whether the father and 

mother are or have been married to each other, and all other 

relationships shall be determined accordingly. 

 (2) The rule of construction whereby in any instrument words 

of relationship signify only legitimate relationship in the absence 

of a contrary expression of intention is hereby abolished.  

(3) Subject to subsection (4), this section shall apply in respect 

of every person, whether born before or after the 1st day of 

November, 1976, and whether born in Jamaica or not, and 

whether or not his father or mother has ever been domiciled in 

Jamaica. 

(4) Nothing in this section shall affect or limit in any way any 

rule of law relating to-  

(a) the domicile of any person; 

(b) the provisions of the Children (Adoption of) Act which 

determine the relationship to any other person of a person who 

has been adopted; 

(c) the construction of the word "heir" or of any expression 

which is used to create an entailed interest in real or pe rsonal 

property.” 

270.  Section 3 of the Status of Children Act of Trinidad and Tobago is in these terms: 
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“3. (1) Not-withstanding any other written law or rule of law to 

the contrary for all the purposes of the law of Trinidad and 

Tobago— 

(a) the status and the rights, privileges and obligations of 

a child born out of wedlock are identical in all respects to 

those of a child born in wedlock;  

(b) save as provided in this Act, the status and the rights 

and obligations of the parents and all kindred of a child 

born out of wedlock are the same as if the child were born 

in wedlock; but this provision shall not affect the status, 

rights or obligations of the parents as between 

themselves.  

(2) The rule of construction whereby in any Will, Deed, or other 

instrument words of relationship, in the absence of a contrary 

expression of intention, signify relationship derived only from 

wedlock is abolished. 

(3) For the purpose of construing any instrument words 

denoting a family relationship shall, in the absence of a contrary 

expression of intention, cease to be presumed to refer only to 

relationship by marriage and for the purpose of construing any 

instrument, in the absence of a contrary expression of intention, 

reference to a child or children includes a child or children 

whether or not born in wedlock. 

(4) Subsections (1) to (3) shall apply with respect to every 

person, whether born before or after the commencement of this 

Act, and whether born in Trinidad and Tobago or not, and 

whether or not his father or mother has ever been domiciled in 

Trinidad and Tobago.” 

271. There is a question in my view as to whether changes such as these would suffice to change 

the construction of Articles 6 and 14 of our Constitution.  However, I need not decide that 

issue as it is clear that section 3(3) (b) of our Status of Children Act specifically state that 

“nothing in the section shall affect or limit in any way any rule of law relating to  —(a) 

… (b) the citizenship of any persons;” 

272. It was for these reasons that I was constrained to the view that Winder J erred when he found 

that Article 14 has no application to Article 6. It is clear from a reading of the provisions 

dealing with Citizenship that the framers took deliberate steps to ensure that Citizenship in 

the post -Independence Bahamas not be automatically granted to persons born in the 

Bahamas out of wedlock by virtue of descent from their ‘fathers’. Article 6 and 14 must be 

construed with this reality. This will remain the reality until Parliament finds a proper way 
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to deal with this most unfortunate situation. Of course the ultimate decision will rest with the 

Bahamian Public in a referendum. 

 

 

__________________________________________                                                
The Honourable Mr. Justice Evans, JA  

 


