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Civil Appeal – Mortgage – Vacant Possession –Whether the bank owed a duty to ensure the 

mortgagor obtained a life insurance  

The respondent loaned $224,000.00 to the first appellant Cube Enterprises, which was beneficially 

owned by Warren Wilson who was a guarantor of the loan. The loan was secured by property 

owned by the first appellant and was being paid by salary deductions from Wilson’s salary. Mr. 

Wilson died and thereafter deductions from his salary ceased. The loan went into arrears and the 

respondent brought an action against the appellants for vacant possession of the mortgage property 

and for recovery of the balance of a loan. The judge found in favour of the respondent and the 

appellants now appeals that judgment on numerous grounds inter alia, that “the learned Judge erred 

in making the determination … that on consideration of the evidence, there was no relative fact 

that the Bank, as the Plaintiff, was to provide [life] insurance. The conclusion is irregular to sound 

reason, unreasonable and cannot stand as safe.” The court heard the parties and reserved its 

decision. 

Held: appeal dismissed. It is the usual practice for the costs of the appeal to go to the successful 

party and that is the order we propose to make subject to any representations that the parties may 
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wish to make in writing within one week of the pronouncement of this judgment. Should none be 

made, the costs of the appeal are those of the respondent to be taxed if not agreed. 

The appellants’ primary ground is that there was an obligation on the part of the Bank to provide 

life insurance on Mr. Wilson as a prerequisite for providing the loan. The facility letter must be 

construed in a manner consistent with common business sense. On a proper reading of the facility 

letter of May 2008, the Bank was entitled to refuse to advance the loan it had agreed to make unless 

Wilson provided life insurance. There was nothing to prevent the Bank from making the loan 

without the life insurance policy. It was a requirement of the Bank, not the borrowers. The Bank 

was entitled not to insist upon it; or more accurately, if the Bank did not obtain the life insurance 

policy, it did so at its own risk and the borrower could not complain if the Bank loaned them the 

money without the insurance being in place. The obligation to repay the loan remained in place 

and the Bank’s rights under the mortgage deed remained enforceable.  

It was the obligation of Mr. Wilson to provide a life insurance policy which was assigned to the 

Bank.  

 

______________________________________________________________________________ 

 

J U D G M E N T 
 

_____________________________________________________________________________________________________________________ 

Judgment delivered by The Honourable Sir Michael Barnett, P: 

1. This is an appeal by customers of a bank against a judgment whereby the court gave judgment 

in favour of the Bank for moneys due under a loan secured by a mortgage and for vacant 

possession of mortgaged property. 

2. In June 2008, the respondent, Scotiabank (Bahamas) Limited (“the Bank”) loaned to the first 

appellant, Cube Enterprises Limited (“Cube”) the sum of $224,000.00. The loan was secured 

by property owned by Cube located in Millar Pond Subdivision known as Venice Bay. The 

property was an income earning triplex. A mortgage deed was executed dated 24 June, 2008. 

3. Cube was beneficially owned by Warren Wilson (“Wilson”). Wilson was a guarantor of the 

loan. 

4. The loan was being repaid as agreed as a result of salary deductions from Wilson’s salary. He 

was a Customs Officer. 

5. Mr. Wilson died on the 17 June, 2017. Following his death deductions from his salary ceased 

and the loan went into arrears. 

6. Following the death of Mr. Wilson, Letters of Administration were granted to his widow. In 

the course of seeking Letters of Administration, the attorneys for the widow sought information 

from the Bank as to the state of the loan account.  
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7. The Bank advised the widow that the mortgage account was in arrears and that there was no 

life insurance in place to settle the mortgage debt.  

8. The mortgage remained in arrears and by an Originating Summons the Bank brought an action 

against Cube and The Estate of Mr. Wilson (“the Estate”), who is the second appellant, to 

recover the balance of the loan and for vacant possession of the mortgage property. 

9. Cube and the Estate have resisted this action. 

10. There are no pleadings in this action brought by Originating Summons. It would have been 

preferable if an order was made requiring a statement of claim and a defence in order to 

crystalise the basis of the defence of Cube and the Estate to this claim by the Bank.  

11. There is no dispute that monies were loaned to Cube and that the debt was guaranteed by Mr. 

Wilson. There is no dispute that no monies were paid after Mr. Wilson’s death and that the 

loan is in arrears. 

12. The appellants’ defence to this claim by the Bank is contained in their closing submissions. It 

was in the following terms: 

“The Defendant’s case is five pronged thus:  

1. The requirement of life insurance as a security was a 

requirement and not optional, and even if the Plaintiff asserts 

that the Assignment of Life Insurance was not the ‘principal 

security’ on which the Mortgage was secured, it was a security 

nonetheless, which occasioned benefit to both the Plaintiff and 

the Defendants, and one which was well within the parameters 

of the Bank to review and safeguard. 

2. The Plaintiff owed a measurable duty of care as the 

‘irrevocably appointed’ attorney for the Defendants to see to it 

that all matters required deemed proper to be done, were in fact 

done.  

3. Equity, by way of estoppel, would not permit the Plaintiff to 

benefit or be rewarded from its negligence and/or failure to 

protect the interest of both parties. 

4. The Plaintiff had Actual and Constructive Knowledge that 

there was further action required as touching the assignment of 

Life Insurance, and it failed in its duty to correct the default ab 

initio i.e., during its original approval process and its annual 

review.  

5. The Plaintiff failed to ensure the Defendants secured 

independent legal advice, given its predisposition to put its 

‘policy’ over the specific terms and conditions agreed between it 
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and the Defendants, as set out in the Facility Letter and the 

Mortgage.” 

13. To appreciate that defence it is important to set out the facility letter dated May 5th 2008 in full.  

“Dear Mr. Wilson, 

We are pleased to confirm that subject to your acceptance, 

Scotiabank (Bahamas) Limited (“The Bank”) will make 

available to you (“The Borrower”), a mortgage facility on the 

following terms and conditions: 

BORROWER (S): Warren W. Wilson 

TYPE OF CREDIT: First Demand Legal Mortgage 

AMOUNT: $224,000.00 

PURPOSE: Purchase – Owner Occupied Triplex 

AVAILMENT: By way of direct advances evidenced by 

Promissory Notes after all security is in place. 

CURRENCY: Bahamian Dollars 

INTEREST RATE: The Bank’s Bahamian Dollar Base Lending 

Rate as determined from time to time (presently 5.5%) plus 3.5 

per annum, present effective rate – 9.0% per annum with 

interest payable monthly. This interest rate is variable and 

subject to change as the bank may from time to time determine. 

COMMITMENT FEE: 2% Non-refundable fee of the amount 

borrowed or $4,480.00 is payable upon acceptance of this letter 

along with a $75.00 application fee. 

LATE FEES: $20.00 on all payments of five days or more in 

arrears. 

REPAYMENT: Repayment in 30 monthly installments at 

$1,802.335 per month commencing one month following date of 

loan processing. 

GENERAL SECURITY: The following is to be held in support 

of the mortgage and evidenced in documents of which, form and 

content are acceptable to the Bank. 

1. First Demand Legal Mortgage over Lot # 60-B, Miller’s 

Pond Subdivision, stamped and registered to secure 

advances up to 224,000.00. 

2. Assignment of Comprehensive Homeowners Insurance. 
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3. Assignment of Life Insurance to secure advances up to 

$224,00.00 

 

TERMS & CONDITIONS: 

4. Draw down may not be allowed until written confirmation 

is in place from the Bank’s attorneys confirming documents 

have been prepared in accordance with the Bank’s 

mortgage policy and it is safe to advance funds. 

5. The mortgage is to be in the mortgagor’s name and any 

other name if the property is so registered 

6.  All costs in connection with the processing of the loan, 

including but not limited to, mortgage registration fees, 

legal fees inspection fees, stamp duties and other 

disbursements of a like nature will be borne by the 

mortgagor. 

7. A current property tax receipt will be provided by the 

mortgagor on an annual basis evidencing taxes are up-to-

date. 

8. The bank will have the right at any time to inspect the 

property, including the building thereon, held as security 

for the mortgage. 

9. The mortgage deed should contain the usual form of 

covenant against transfer of the mortgage property during 

the term of the mortgage which includes any sale, parting 

with possession, leasing, letting or mortgaging without first 

obtaining the Bank’s approval in writing. 

10. The Bank reserves the right to withdraw the offer of the 

loan if at any time before the loan is drawn down, any of the 

information submitted in connection with application is 

found in the Bank’s opinion to be incorrect or misleading 

or if any changes in the borrowers’ circumstances take 

place which the Bank in its sole discretion determines to be 

unacceptable. 

11. On the third anniversary date of the final Promissory Note, 

and each succeeding third anniversary, the Bank may, BY 

NOTICE IN WRITING, change the rate of interest to be 

applied to the principal then outstanding and further 

charge the amount of the monthly installments of principal 

and interest, adjusted to reflect such change in the rate of 

interest. Prepayments/payouts at this time are permitted 

without penalties. 
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12. Prepayment of the balance outstanding prior to maturity 

date attract a prepayment charge equal to 90 days interest 

calculated on the full amount of the prepayment. 

13. Prepayments/Lump-sum (minimum $500.00) of up to 15% 

of the original mortgage amount in any calendar year are 

not subject to penalties. However, prepayments that are in 

excess of 15% of the original mortgage amount in any 

calendar year are subject to a 90-day interest penalty on the 

prepaid amount in excess of the 15% threshold. 

If the terms and conditions set above are acceptable to you, 

please indicate your acceptance of this offer by signing the 

enclosed copy of this letter and returning it to the attention of 

the undersigned. If this offer is not accepted within fourteen (14) 

days of the date of this letter the offer will lapse.” [Emphasis 

Added] 

14. Although the letter envisaged Wilson as the borrower and that the mortgaged property was to 

be in his name, the loan was in fact made to Cube, who was the borrower, and that Wilson was 

the guarantor. This is clear from the mortgage deed and guarantee exhibited to the affidavit of 

Joseph Albury. 

15. In giving judgment for the Bank, the judge identified the issues for his determination. They 

were: 

(1)  Whether the obligation was on the Bank to ensure that personal insurance coverage 

was in place for Wilson in advance of the mortgage being approved and sums 

advanced therefrom; 

(2)  Whether the absence of personal life insurance in favor of the Bank was as a result 

of their own default, neglect and failure. 

(3)  Whether the Bank is barred by way of estoppel, from seeking and being granted an 

Order of Possession over the mortgaged premises on the basis that there was no 

personal life insurance in place. 

16. On the issue of the provision of life insurance, the judge said: 

“22 I accept that it was a provision of the facility letter that an 

assignment of life insurance to secure advances up to $224,000 

was to be included as general security. The terms and conditions 

which followed in the commitment letter however, all related to 

the mortgage and the real property. The Bank says that this was 

not a provision which was mandatory for the loan proceeds to 

be disbursed, while the defendants insists that it was. 
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23 Laverne Wilson, at paragraph 6 of her first affidavit, says 

that the Deceased was told that the Bank would select an 

insurer, in this case, its In house provider’, the premiums of 

which were to be deducted from his salary deposits, in the same 

way the mortgage payments were consistently deducted from his 

salary deposits, over which the Bank had control. It is not clear 

who told her husband this information or whether this was 

information told to her by her husband in the same manner as 

he told her that he completed and signed the necessary 

documentation provided by him to the Bank for their in-house 

carriers. This conflicts with the evidence of Duncombe (who 

witnessed the signing of the form), who stated that Wilson would 

have been given the forms to take to his insurers and return to 

the Bank after it had been assigned by the insurers. 

24 Having considered the evidence of the witnesses, I did not 

find as a fact that the Bank was to provide insurance or that 

Wilson understood that insurance was in place to secure the 

loan: 

a)  Other than Laverne Wilson’s uncorroborated evidence 

there is nothing to indicate any in house insurance was being 

offered or taken out by Wilson. The evidence of the Defendants’ 

witness Duncombe, who witnessed the execution of the 

insurance assignment form, was that three copies of the forms 

were executed by Wilson. One copy for the Bank’s file and two 

for Wilson to take to his private insurers to complete and return 

confirming that the policy had been as-signed. There was no 

requirement to take out a new policy as Wilson may have had 

an existing policy which could have been assigned. Wilson did 

not return with an executed form. Ultimately, whilst the Bank, 

to its detriment, issued the loan proceeds, no assignment was 

made in its favor. 

b)  There is no evidence that Wilson did anything relative to 

applying for any in-house insurance with the Bank. An 

incomplete assignment form is not an application for insurance. 

No application forms, applying for insurance, was completed by 

Wilson. Wilson was a customs officer and a businessman, the 

principal of Cube W, an incorporated company which owned an 

apartment building. Wilson has to be credited with some 

knowledge of business affairs. He must have known that he did 

not apply for insurance, having not signed any insurance 

application forms (which are notoriously extensive with medical 
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and lifestyle questions) other than the assignment. There is no 

evidence that he completed any medical forms or underwent any 

medical examinations (if needed). 

c)  In addition to knowing that he did not apply for 

insurance coverage specifically for the mortgage, more 

importantly, Wilson would have known that he made no 

payment for any insurance policy over the 9 years he serviced 

the loan prior to his death. Wilson knew he wasn’t being 

assessed for any insurance premium in the facility letter. Whilst 

the Bank may have overlooked this issue, Wilson certainly knew 

he wasn’t covered by any insurance for which he was paying. 

Laverne Wilson’s suggestion that the Bank had control of 

Wilson’s account and could have taken the funds is untenable 

and is rejected. 

25 The obligation was Cube’s to secure the life insurance as per 

Clause 5(g) of the mortgage. Cube was the borrower under the 

Mortgage document and not Wilson. In any event, this provision 

was for clearly for the protection of the Bank and not Wilson or 

Cube as it would have been Cube’ obligation to pay for this 

coverage. I therefore accept Duncombe’s evidence at paragraph 

5 of his witness statement where he says: 

5. …I can say unequivocally that it was normal practice for the 

[Bank] to have its security team vet each facility letter to ensure 

all requisite documents were in place before any payments were 

disbursed. No monies are paid out unless and until the [Bank] is 

satisfied that appropriate arrangements have been made ab 

initio, to protect its interest. Moreover, it is unusual that such a 

situation would ensue for almost ten years and the bank not call 

its Client in to address the same. 

I also accept that during the life of the mortgage, the Bank ought 

to have picked up on this failure of Wilson and Cube to provide 

proof that the insurance was in place. 

Unfortunately no flags were raised concerning the assignment 

of the life insurance to the Bank. 

26 The Defendants seek to rely on Cause 14 of the Mortgage 

which provides: 

Borrowers hereby irrevocably appoint the Manager for the time 

being of the Bank to be the Attorney of the Borrowers for the 

Borrowers and in their names and on their behalf and as their 
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acts and deeds to execute and complete any assurance 

agreement act or action which may be required or deemed 

proper for any of the purposes of these presents. 

The Defendants say “that the onus was on the bank, as the 

‘irrevocably appointed’ attorney for the Defendants to see to it 

that all matters required or deemed proper to be done, were in 

fact done”. They argue that the Bank was obligated to act in the 

best interest of the Defendants as their attorney. 

27 As I have found with Clause 5(g) of the Mortgage, I also did 

not find that Clause 14 of the mortgage was a clause for the 

benefit of Wilson, as the Defendants seem to suggest. Perhaps 

this clause is useful for the purposes of renewing a homeowner’s 

insurance policy or taking out a policy of insurance on a home 

to maintain coverage of the demised premises but could it 

conceivably extend to the taking out of life insurance on Wilson? 

More importantly, in a strict sense, this appointment of the 

Bank Manager as “attorney” is in respect of Cube and not 

Wilson. Whilst Wilson signed a guarantee, the Borrower under 

the mortgage is Cube, a company which is a separate legal 

entity. There is no appointment over Wilson, to “see to it that all 

matters required or deemed proper to be done, were in fact 

done”. 

28 The Defendants also argue that the effect of this clause 14, for 

the irrevocable appointment of the Bank as its Attorney, 

required the Bank to have ensure that the Defendants secure 

independent legal advice. In particular they say: 

The Plaintiff, in its absolute requirement that the Defendants 

irrevocably appointed the Bank Manager as Attorney, created 

for itself the obligation to do all things customary in the 

lawyer/Client relationship – such as the duty to ensure the best 

interest of the parties. Just as an attorney may be subject to suit 

in event of a breach, negligence or failure to act or do a 

particular thing that causes damage to his Client, so to, in this 

case, the Bank, as the irrevocably appointed attorney, 

undertook to itself specific obligations based on the duty of care 

owed to the Defendants and as based on the particular 

documents. In requiring that the Bank manager be irrevocably 

appointed as attorney, the Borrowers were denied the 

opportunity of independent legal representation, advice and 

review. 
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Respectfully I did not find that such an obligation arose on these 

facts. The relationship was in the nature of donor/donee in 

respect of a power of attorney not in the nature of a lawyer/client 

relationship. Further, nothing in the appointment of the Bank 

as Wilson’s Attorney, prohibited Cube/Wilson from continuing 

to act to do what was required under the facility. The 

appointment was merely to enable the Bank to protect its 

security. The Clause, as I see it, only provides a mechanism for 

the Bank to act in circumstances where Cube has failed to do 

some-thing it ought to have. The Bank never called upon 

Cube/Wilson to take out the policy of insurance as it appears 

that the Bank did not appreciate that none was in place. Finally, 

as I have said earlier, this appointment is in respect of Cube and 

not Wilson. Whilst Wilson signed a guarantee, the Borrower 

under the mortgage is Cube, a company which is a separate legal 

entity. 

17. On the issue of estoppel, the judge said: 

29 The defendants say that the Bank is estopped by reason of its 

own conduct. They say that the Bank “is estopped from securing 

the relief that it seeks by reason of its own conduct, which 

lamentably created detri-ment to the Defendants”. They say 

that: 

Under this principle, when parties conclude a binding contract 

acknowledging that a particular state of affairs exists, they are 

bound by that statement. Neither party can later assert that the 

opposite is true. This is the principle of contractual estoppel and 

it applies even if the original statement was not true, and a party 

acted in reliance of it believing it so to be. In the case Lowe v 

Lombank Ltd: CA 1960, Lord Diplock set out three criteria for 

an evidential estoppel, thus: 

It must be shown that: 

(a)  The clause (acknowledgement) was clear and 

unambiguous; 

(b)  that the representee had intended the representor to act 

on the statements in the clause; and 

(c)  that the representor must have entered into the contract 

in the belief that they were true. … 

In this case, both the Facility Letter and the Mortgage document 

called for action on the part of the Plaintiff Bank which was not 
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fulfilled to confirm the security required by the Defendant to 

warrant release of the mortgage funds. The Plaintiff cannot now 

seek to say that what was ‘mandatory’ in the mind of the Second 

Defendant was merely ‘optional’. Nor can it now say that it is 

able to waive the requirement to do what was expected and 

agreed between the par-ties that it would do, to the disadvantage 

and detriment of the Defendants.  

30. The Defendants’ claim of estoppel, in my view, did not satisfy 

the requirements which they identify as forming the elements of 

estoppel. Firstly, what is said to be a representation by the Bank 

is a fact an obligation of the Defendants. A decision not to release 

funds until an assignment is in place does not lend itself to a 

benefit to the Defendants. It was the Defendants who were to 

secure personal insurance coverage and not the Bank, as I have 

found. The Defendants, in essence, rely on their failure to 

perform an obligation as the basis of the estoppel. Secondly, 

whilst the Bank by its own internal policies ought not to have 

disbursed funds without ensuring that the insurance had been 

assigned, the Defendants (though Wilson) received the funds 

and made no effort to bring to the attention of the Bank their 

failure to assign (a failure which I have found they knew). They 

knew that they had not taken any out in-house insurance and 

that they were not paying for any, notwithstanding they received 

the benefit of the funds advanced.” 

18. The judge also rejected the allegation of negligence on the part of the Bank. 

19. Cube and the Estate now appeal that judgment. There are six grounds of appeal. They are rather 

prolix. I have summarized them and will consider each in turn. 

Ground One 

The learned Judge erred in making the determination, at paragraph 24 of the Judgment that 

on consideration of the evidence, there was no relative fact that the Bank, as the Plaintiff, 

was to provide [life] insurance. The conclusion is irregular to sound reason, unreasonable 

and cannot stand as safe. 

20. The appellants’ primary ground is that there was an obligation on the part of the Bank to 

provide life insurance on Mr. Wilson as a prerequisite for providing the loan. In paragraph 24 

of the judgment the trial judge said: 

“24 Having considered the evidence of the witnesses, I did not 

find as a fact that the Bank was to provide insurance or that 

Wilson understood that insurance was in place to secure the 

loan: 
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a)  Other than Laverne Wilson’s uncorroborated evidence 

there is nothing to indicate any in house insurance was being 

offered or taken out by Wilson. The evidence of the Defendants’ 

witness Duncombe, who witnessed the execution of the 

insurance assignment form, was that three copies of the forms 

were executed by Wilson. One copy for the Bank’s file and two 

for Wilson to take to his private insurers to complete and return 

confirming that the policy had been assigned. There was no 

requirement to take out a new policy as Wilson may have had 

an existing policy which could have been assigned. Wilson did 

not return with an executed form. Ultimately, whilst the Bank, 

to its detriment, issued the loan proceeds, no assignment was 

made in its favor. 

b)  There is no evidence that Wilson did anything relative to 

applying for any in-house insurance with the Bank. An 

incomplete assignment form is not an application for insurance. 

No application forms, applying for insurance, was completed by 

Wilson. Wilson was a customs officer and a businessman, the 

principal of Cube W, an incorporated company which owned an 

apartment building. Wilson has to be credited with some 

knowledge of business affairs. He must have known that he did 

not apply for insurance, having not signed any insurance 

application forms (which are notoriously extensive with medical 

and lifestyle questions) other than the assignment. There is no 

evidence that he completed any medical forms or underwent any 

medical examinations (if needed). 

c)  In addition to knowing that he did not apply for 

insurance coverage specifically for the mort-gage, more 

importantly, Wilson would have known that he made no 

payment for any insurance policy over the 9 years he serviced 

the loan prior to his death. Wilson knew he wasn’t being 

assessed for any insurance premium in the facility letter. Whilst 

the Bank may have overlooked this issue, Wilson certainly knew 

he wasn’t covered by any insurance for which he was paying. 

Laverne Wilson’s suggestion that the Bank had control of 

Wilson’s account and could have taken the funds is untenable 

and is rejected.” 

21.  We agree completely with the analysis of the evidence of the trial judge. The facility letter 

must be construed in a manner consistent with common business sense. On a proper reading 

of the facility letter of May, 2008 the Bank was entitled to refuse the advance the loan it had 

agreed to make unless the Wilson provided life insurance. There was nothing to prevent the 
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Bank from making the loan without the life insurance policy. It was a requirement of the Bank, 

not the borrowers. The Bank was entitled not to insist upon it; or more accurately, if the Bank 

did not obtain the life insurance policy, it did so at its own risk and the borrower could not 

complain if the Bank loaned them the money without the insurance being in place. The 

obligation to repay the loan remained in place and the Bank’s rights under the mortgage deed 

remained enforceable.  

22. We agree with the trial judge when he found at paragraph 25 that it was the obligation of Mr. 

Wilson to provide a life insurance policy which was assigned to the Bank.  

23. The appellants’ reliance on clause 5g of the mortgage is misplaced.  That clause is in the 

following terms: 

“The Borrowers hereby covenant with the Bank as follows:- 

(g) (i) That during the continuance of this security the 

Borrowers will at their own expense keep in effect with such 

insurers as the Bank may select a Mortgage Redemption Policy 

on their life for an amount equal to the reducing balance of the 

principal during the mortgage period and will assign the benefit 

of the said policy to the Bank AND ALSO will deliver to the 

Bank the said policy and the receipt for any premium payable 

in respect thereof. 

(ii) If any such life policy as aforesaid shall become voidable or 

void the Borrowers will forth-with do all things necessary for 

keeping the same on foot if voidable or if the same shall become 

void for effecting a new policy for a like sum to that assured by 

such void policy and for assigning the new policy to the Bank. 

(iii) If default shall be made to the Borrowers in regard to their 

obligation in respect of life insurance hereunder it shall be 

lawful for the Bank to fulfill such obligation whether by 

effecting a policy or paying a premium or otherwise and all 

money expended by the Bank in relation to any such fulfillment 

shall be deemed to be added to the Principal and shall bear 

interest and be secured and payable accordingly. 

(iv)That every life policy effected hereunder and all monies to 

be received by the Bank thereunder shall be held by the Bank 

by way of collateral security for the payment of the Principal 

and subject thereto in trust for the Borrowers.” 

24. That clause enables the Bank to take out a life insurance policy but does not require it to do so. 

25. The appellants had no reason to believe that the Bank had in fact taken out any insurance policy 

as there was no evidence that any premiums were paid on any life insurance policy. 
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26. Mrs. Wilson’s testimony is of very little value. She was not present when the loan was 

negotiated. She has no direct knowledge. Her evidence is simply what she said her husband 

told her or what she understood from what her husband allegedly told her.  

27. The only person with direct knowledge of the circumstances surrounding the making of the 

loan who gave evidence was Mr. Duncombe and the judge was entitled to accept his evidence, 

which he did. 

28. To evaluate the claim, one has to look at the documentary evidence and construe them on their 

terms. 

29. This ground has no merit.  

 

Ground Two 

The learned Judge erred in law and in fact and/or wrongly exercised his discretion by failing 

to find that the proper execution of the general security of the life insurance, as indicated in 

the Facility Letter, was a condition precedent of the contract, which was mandatory for the 

exercise of disbursement of funds. 

30. It is in our judgment simply misleading to say that the provision of a life insurance policy was 

a condition precedent to the making of the loan. The provision of a life insurance policy was 

to be part of the security to be provided by the borrower but was not a condition precedent to 

the making of the loan. It was a condition that the Bank could waive. There was nothing in the 

Facility Letter which prevented the Bank from advancing the loan without all of the security 

being in place. That was a risk that the Bank could take. It may have been satisfied with 

advancing the monies with only the mortgage being in place with the property and life 

insurance to be provided later. 

31. The borrower could hardly complain because the Bank advanced him the money without all of 

the security required by the Bank for the loan being in place. 

32. This ground must also fail. 

 

Ground Three 

The learned Judge erred in law and in fact and/or wrongly exercised his discretion, where 

his determinations in paragraph twenty-five (25) of the Judgment, were inconclusive, 

inherently contradictory and inconsistent with the presented evidence and witness testimony, 

rendering his conclusions unsafe. 

33. I have recited paragraph 25 earlier in this judgment. 

34. This criticism is without merit. As pointed out earlier, the obligation to provide the life 

insurance policy was that of Mr. Wilson.   
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35. Moreover, even if the Bank was jointly responsible to ensuring that a life insurance was in 

place (which it was not) that would not relieve Cube of its obligation to repay the loan or the 

Bank of its right to enforce the security created by the mortgage over the property. At best it 

could only relieve the Estate of Mr. Wilson of its obligation under the guarantee. 

36. This ground cannot succeed. 

 

Ground Four 

The learned Judge erred in law and in fact and/or wrongly exercised his discretion in making 

the determination, in paragraph 28 of the Judgment, that an ‘irrevocable appointment’ is a 

donor/donee relationship that differentiates from an attorney/client relationship, whereby 

the Judge implies that there is no duty owed between a donor/done relationship. The Judge 

further errs in negating, impliedly and with no evidence, the contention of the Appellant that 

the relationship is subject to a duty of care. 

37. We agree with the judge’s analysis contained in paragraph 28, recited earlier. 

38. Clause 14 of the mortgage deed was in the following terms. 

“14. The Borrowers hereby irrevocably appoint the Manager 

for the time being of the Bank to be the Attorney of the 

Borrowers for the Borrowers and in their names and on their 

behalf and as their acts and deeds to execute and complete any 

assurance agreement act or action which may be required or 

deemed proper for any of the purposes of these presents.” 

39. This clause authorizes the Bank to act on behalf of the borrower to effect things that the 

borrower is required to under the mortgage. It does not oblige the Bank to act on behalf of the 

borrower nor does it impose any duty on the Bank to act on behalf of the borrower. 

40. It is an unrealistic position for a borrower to say “I did not do what I was supposed to do, but 

you can’t enforce your security or require me to repay the loan because you did not do for me 

what I did not do because you could have done what I did not do”. 

41. This ground must also fail. 

 

Ground Five 

The ‘view’ of the Judge in paragraph 30 of the judgment, is inherently wrong in law and in 

reason. All the elements of Contractual Estoppel do exist between the Appellant and 

Respondent. 

42. This defence based upon an estoppel is difficult to understand. 
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43. It seems that the appellants are alleging that the Bank represented to them that it had taken out 

a life insurance policy and that the appellants relied upon that representation by not taking out 

any insurance policy themselves. 

44. But there is no evidence that that representation was ever made and it is contradicted by the 

evidence of Mr. Duncombe. Mr. Duncombe, who was the only person who testified of personal 

knowledge of the circumstances of this loan, said: 

“As part of its due diligence, I am aware that the Plaintiff would 

have individuals in its Securities Department vet each document 

so as to protect the bank’s security and thereby, ensure that no 

mortgage funds would be released without the terms of the 

facility letter being fully satisfied. To the best of my knowledge, 

and as was our practice, I would have printed and executed 

three copies of the Assignment Letters and retained one on our 

files, and given the [Wilson] the remaining two copies to take to 

his insurance company. He was expected to return to the bank 

with one of them stamped by the Insurance Company. The 

customer would have to sign to accept the facility letter which 

would outline all the terms of the credit.” [Emphasis Added] 

45. The appellants could not believe that any life insurance policy was taken out as there was no 

evidence that any premium for such an insurance policy was paid by them or by the Bank on 

their behalf.  

46. Simply put, the obligation was that of the borrower and he failed to do so or ensure that it was 

done. 

47. We agree with the judge and this ground must fail. 

 

Ground Six 

The learned Judge was wrong in fact and in law by attributing full responsibility for the 

failure of implementing the life insurance security upon the Appellants. 

48. This ground based in negligence is misconceived. The assertion is that the Bank had a duty of 

care to the borrower to ensure that the borrower did what the borrower was supposed to do. 

That is to say, the Bank had an obligation to ensure that the customer provided an assigned life 

insurance policy which was the obligation of the customer to provide. I do not accept that such 

a duty of care exists. 

49. In the circumstances, this appeal must be dismissed and the judgment of the trial judge is 

affirmed. 
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Cost 

50. It is the usual practice for the costs of the appeal to go to the successful party and that is the 

order we propose to make subject to any representations that the parties may wish to make in 

writing within one week of the pronouncement of this judgment. Should none be made, the 

costs of the appeal are those of the respondent to be taxed if not agreed. 
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