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Criminal appeal – Application for an extension of time – Guilty plea - Plea agreement – 
Compensation order - Jurisdiction of the Magistrate to impose a custodial sentence in default of 
payment under a compensation order – Falsification of accounts - Uttering a forged document – 
Possession of a forged document - Fraud by false pretences - Conspiracy to commit fraud by false 
pretences - Laundering the proceeds of criminal conduct – Sections 233 & 235 of the Criminal 
Procedure Code – Sections 121 & 122 of the Penal Code  
 
The applicant was charged with multiple counts of falsification of accounts, uttering a forged 
document, possession of a forged document, fraud by false pretences, conspiracy to commit fraud 
by false pretences and laundering the proceeds of criminal conduct. In May 2018, following a plea 
bargain agreement, the applicant pleaded guilty to all the charges and was sentenced as per the 
terms of the agreement. The sentence, a compensation order, required the applicant to pay 
$179,557.06 to the National Insurance Board in the following manner: a lump sum payment of 
$10,000.00 to be paid by 1 February 2019 and then $1,000.00 each month thereafter; default of 
which would result in a sentence of 5 years imprisonment.  
 
The applicant made payments until December 2019 and as she made no further payments a warrant 
was issued for her arrest on 19 August 2020. On 30 August 2020 she filed an application seeking 
to extend the time within which to appeal her sentence. Thereafter, on 12 November 2020 she 
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applied to extend the time within which to also appeal her conviction on the basis that a material 
irregularity occurred in that the Magistrate did not comply with certain statutory provisions. The 
issue to be decided is whether the Court should extend the time within which to appeal so that the 
applicant may appeal her conviction and sentence.  
 
Held: Extension of time refused within which to appeal against conviction; extension of time 
granted within which to appeal sentence. Appeal against sentence allowed; sentence set aside. Case 
remitted to the magistrate for resentencing.  
 
Where a person has pleaded guilty to an offence section 233 of the Criminal Procedure Code 
imposes a bar on the right of appeal against conviction. There is no basis to allow the applicant an 
extension of time within which to appeal her conviction.  
 
Regarding the application for to leave to appeal against sentence, the applicant challenges the 
jurisdiction of the Magistrate to impose a five-year sentence in default of payment under the 
compensation order. As per sections 121 and 122 of the Penal Code, the compensation order is 
outside of the Magistrate’s jurisdiction. 
 
 
Daisymae Johnson v R SCCrApp. No. 44 of 2017 considered  
Liburd v The Queen HCRAP 2008/003 considered 
R v Lesser (1940) 27 Cr. App. R. 69 considered  
Rodriguez Jean Pierre v R SCCrApp. No. 110 of 2019 followed 
Ziyang Li et. al. v COP MCCrApp. No. 175 of 2019 applied  
 
 
 

J U D G M E N T  
 
 

Judgment delivered by the Honourable Sir Michael Barnett, P: 
 
1. This is an application for an extension of time within which to appeal a conviction and sentence. 

 
2. The applicant was charged with eighteen counts of falsification of accounts, one count of 

uttering a forged document, one count of possession of a forged document, one count of fraud 
by false pretences, three counts of conspiracy to commit fraud by false pretences and one count 
of laundering the proceeds of criminal conduct. 
 

3. At the first arraignment on 7 February 2018 before the Magistrate she pleaded not guilty to 
those offences. 
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4. On 11 May 2018, following a plea bargain agreement signed by the applicant she pleaded guilty 
to those charges. She was convicted and sentenced in accordance with the plea bargain 
agreement.  
 

5. The sentence was a compensation order. It was: 
 
“Compensation to the National Insurance Board in the 
amount of $179,557.06 to be paid. To make a lump sum 
payment of $10,000.00 on or before 1st February, 2019 
and $1,000 per month thereafter. Default will result in a 
custodial sentence of five (5) years to be served at the 
Bahamas Department of Correctional Services.” 

 
6. At all times she was represented by counsel. 

 
7. Ex facie, the sentence was rather lenient. The applicant would avoid jail time if she paid almost 

$179,557.05 over 170 months or over 14 years. 
 

8. The applicant made no complaint about the sentence when it was agreed and imposed. She 
made payments (although not in strict compliance to the sentence) up to the following year, 
stopping in December 2019. 
 

9. She made no further payment after that date and a warrant of apprehension was issued on 19 
August 2020. 
 

10. On 30 August 2020 she applied for an extension of time within which to appeal. 
 

11. In her affidavit in support, filed on 9 September 2020, the applicant said:  

“4. That on consultation with my present attorneys in 
August 2020 I was advised that the custodial sentence of 
5 years imprisonment in default of payment was 
excessive. 

5. That prior to that advice I was not aware that the 
sentence was excessive therefore I did not file a notice of 
intention to appeal within the 7 day limitation period.” 

12. The original application indicated that the applicant only intended to appeal her sentence. 
 

13. Subsequently, on 12 November 2020, the applicant amended her application for an extension 
of time indicating that she wished to appeal her conviction as well. She claimed that there was 
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a “material irregularity” because the Magistrate did not comply with certain statutory 
provisions of the Criminal Procedure Code and the Criminal Procedure (Plea Agreement and 
Plea Discussion) Act. 
 

14. In her supplemental affidavit filed on 12 November 2020 she said: 

“2. That I have applied for an extension of time in which 
to appeal against sentence on August 31st 2020 

3. That I now seek leave to appeal against my conviction. 

4. That I seek leave to appeal against conviction on the 
basis that the Learned Magistrate did not comply with 
Sections 199 and 200 of the Criminal Procedure Code and 
the Criminal Procedure (Plea Agreement and Plea 
Discussion) Act. 

5. That the length of the delay is about 2 years and 4 
months. 

6. That the reason for the delay is that my counsel is more 
knowledgeable about appealable grounds concerning the 
law and it was based on his review of the agreement and 
the notes of the Learned Magistrate. 

7. That the Crown will not be prejudiced if an extension 
of time is allowed to appeal the conviction. 

8. That I am advised by my attorneys and I verily believe 
that this appeal is meritorious and has a good chance of 
success.” 

15. The primary issue is whether we should extend the period of time to appeal against conviction 
and sentence notwithstanding the two-year delay in filing notice of an intention to appeal 
which notice should have been filed with seven days of the conviction and sentence on 11 

May 2018. 
 

16. Section 235(2) of the Criminal Procedure Code (CPC) provides: 

“(2) An appellant, within seven days after the day upon 
which the decision was given from which the appeal is 
made, shall serve a notice in writing, signed by the 
appellant or his counsel, on the other party and on the 
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magistrate’s court of his intention to appeal and of the 
general grounds of his appeal: 

Provided that any person aggrieved by the decision of a 
magistrate’s court may upon notice to the other party 
apply to the court to which an appeal from such decision 
lies, for leave to extend the time within which such notice 
of appeal prescribed by this subsection may be served, 
and the court upon the hearing of such application may 
extend such time as it deems fit.” 

17. This appeal is woefully out of time. 
 

18. The CPC intends that appeals from Magistrates Courts should be made quickly. It provides 
for a short period of only seven days. 
 

19. In R v Lesser (1940) 27 Cr. App. R. 69 the English Court of Criminal Appeal observed: 

“There appears to be a danger of the rules which govern 
the proceedings of this Court being regarded as of no 
importance. The Court has listened to repeated 
applications for extensions of time for leave to appeal, 
which have been put forward as if the granting of such an 
application were a mere matter of form. While the Court 
is always willing to listen to such an application on the 
ground that the applicant did not understand what the 
points in issue were, or that he could not read or write, or 
on some ground of that kind relating to the particular 
case, it should be clearly understood that a person who 
has failed to appeal within the ten days allowed by statute 
has lost his right to appeal.” [Emphasis added] 

20. I again adopt the views of Barrow JA (as he then was) in Liburd v The Queen HCRAP 
2008/003 where he said: 

“[3] In considering an application for an extension of time 
for appealing a court generally looks at the length of 
delay, the reasons for delay and the merits of the 
proposed appeal. The court’s consideration begins with 
the principle that time limits for appealing must be 
obeyed. The court will not be inflexible and unyielding in 
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its application of the principle but it has a duty to hold an 
applicant to strict compliance. 

[4] Time limits for appealing are established to ensure 
that there is certainty in the conduct of litigation. 
Certainty is of overriding importance, especially in 
criminal litigation, so that all persons interested in 
litigation and members of society generally may know 
where matters stand. An appellant must know that he 
may appeal at any time within 14 days but equally he 
must know that if he does not appeal within that time he 
may no longer appeal, unless he has satisfactory grounds 
to persuade the court to make an exception and extend 
time. Similarly, the prosecution must be able to rely on 
time limits and to know and conduct the affairs of that 
branch of the administration of justice on the basis that if 
there is no appeal within the time limited then there will 
be no appeal, save in an exceptional case. As important, 
the victims of crime, their families and friends, as well as 
witnesses must be able to rely on the certainty of the time 
limits imposed by the law and to believe that if no appeal 
is filed before time expires there is closure. 

[5] Because there are such grave considerations involved 
in an application to extend time for appealing the court 
must be keen in its examination of reasons for delay…” 

21. In this case the appellant pled guilty and agreed the sentence. She made payments pursuant to 
the agreement for more than one year. It was only after she defaulted for more than six months 
and discovered that a warrant for her arrest was issued that she sought further advice from 
different counsel and decided she wanted to appeal her sentence and subsequently decided to 
appeal her conviction. 
 

22. Section 233 of CPC provides: 
 

“233. No appeal shall be allowed in a case in which the 
accused person has pleaded guilty and has been convicted 
by a magistrate’s court on such plea, except as to the 
extent or legality of the sentence.”  
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23. The guilty plea and conviction were following a plea agreement signed by the appellant acting 
on advice. There is no suggestion that it was done under undue influence or that the guilty 
plea was in any way equivocal.  
 

24. The appellant alleges a material irregularity as justifying allowing the appeal against 
conviction. In Ziyang Li et. al. v COP MCCrApp. No. 175 of 2019, which was an appeal 
against conviction after a guilty plea, this Court held: 
 

“17. Even if there was a material irregularity in the 
proceedings in the magistrate’s court as alleged by the 
appellants, it cannot in our judgment provide a basis for 
an appeal against conviction after a guilty plea.” 

 
25. In my judgment there is no basis for allowing an extension of time to appeal a conviction after 

a guilty plea in such circumstances.  
 

26. As to the appeal against sentence on the ground that it was unduly harsh, ex facie that ground 
lacks merit. In Daisymae Johnson v R SCCrApp. No. 44 of 2017 Isaacs, JA writing the 
judgment of the Court said: 

“33. I hold the view that a person who has entered into a 
plea agreement voluntarily and having requested a 
particular sentence which received the concurrence of the 
prosecutor that the “sentence is appropriate for the 
disposition of the case” can have no cause for complaint 
under section12(1)(g) of the Court of Appeal Act…” 

27. However, in this case the challenge is to the jurisdiction of the Magistrate to impose a five-
year sentence in default of payment under a compensation order. 
 

28. In Rodriguez Jean Pierre v R SCCrApp. No. 110 of 2019 I said: 

“26. Where the delay in applying for an extension of time 
is in excess of six years and no good or sufficient reason is 
given for that delay, unless the appeal involves a question 
of jurisdiction or is of high constitutional importance, or 
there exists exceptional circumstances like perhaps a 
subsequent decision of the court after the conviction 
modifying the interpretation of the law then in my 
judgment an application for an extension of time must be 
dismissed even if the appeal is not wholly specious…” 
[Emphasis added] 
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29. In this case the sentence of compensation is beyond the Magistrate to make. This was a 
conviction following guilty plea on summary charges in the Magistrates Court. Section 122 
subsections (1), (2), (3) and (6) of the Penal Code provides: 

“122. (1) Any person who is convicted of an indictable 
offence may on application of the person aggrieved be 
adjudged by the court to make reasonable compensation 
for the injury suffered through the crime. 

(2) Any person who is convicted of a summary offence 
punishable under this Code may be adjudged by the 
magistrate to make to any person injured by his offence 
compensation not exceeding five hundred dollars, or, if a 
higher limit is fixed by an enactment relating to the 
offence, not exceeding that higher limit. 

(3) Any such compensation may be either in addition to 
or in substitution for any other punishment; and shall be 
specified in the order of conviction. 

… 

(6) Every amount awarded as compensation under this 
Code shall be deemed a judgment debt due to the person 
entitled to receive the same from the person so convicted, 
and the order for payment of such amount may be 
enforced in such and the same manner as in the case of 
any costs awarded by the court or magistrate under this 
Code; and in default of payment of such compensation 
the offender shall be liable to imprisonment not exceeding 
the like term as the court or magistrate may inflict in 
relation to default in payment of costs awarded under this 
Code.” 

30. Section 121 of the Penal Code provides: 

“121. (1) In cases of summary conviction the magistrate 
may, in his discretion, award and order that the 
defendant shall pay to the complainant such costs as to 
the magistrate shall seem reasonable, not exceeding fifty 
dollars for each day of attendance at court. 

… 
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(3) The sums so allowed for costs shall in all cases be 
specified in the conviction or order of dismissal, and the 
same shall be recoverable by distress in the same manner 
as any fine inflicted under this Code; and in default of 
payment of such costs the defaulter shall be imprisoned 
for any term not exceeding one month which, in the case 
of a conviction, shall be in addition to the term of 
imprisonment to which the offender may be sentenced for 
the offence.” 

31. It is not apparent to us the basis of the compensation order and it is clearly outside the 
jurisdiction of the magistrate. 
 

32. In the circumstances we are satisfied that this is an appropriate case to grant an extension of 
time within which to appeal against the sentence. We will also allow the appeal against the 
sentence and set it aside. 
 

33. We will remit the matter back to the magistrate for resentencing.  

 

 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

 

 

__________________________________________ 
The Honourable Mr. Justice Jones, JA 

 

 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 

 


