
COMMONWEALTH OF THE BAHAMAS 
IN THE COURT OF APPEAL 

SCCivApp. No. 138 of 2020 

 
IN THE MATTER of the Quieting Titles Act, 1959 

 
AND 

 
IN THE MATTER of the Petition of Octavius Efford Kemp 

 
AND 

 
IN THE MATTER of all those (4) pieces parcels or land totalling approximately twenty (20) 
acres being Grant No. C-129 in the Department of Lands and Surveys situated 
approximately three quarters (3/4) miles North of the Settlement of Black Point on the 
Island/Cay of Great Exuma Chain of Island and Cays in the Commonwealth of The Bahamas 
and bounded as follows:- on the North East by a thirty (30) feet wide existing unpaved road 
and running thereon one thousand three hundred and ninety seven and forty one hundredths 
(1397.41) feet on the East by Crown Land and running thereon four hundred and seventy 
three and forty five hundredths (473.45) feet on the South by Crown Land and running 
thereon fifty three and nine hundredths feet (53.09) on the West partly by Crown Land and 
partly by the sea and running thereon two hundred and thirty eight and fifty two hundredths 
feet (238.52) on the South by the sea and running thereon two thousand and thirty eight and 
seven hundredths (2038.07) feet and on the North West by a thirty (30) feet wide existing 
unpaved road and running thereon Nine hundredths and thirty six and twenty nine 
hundredths (936.29) with such positions marks shape dimensions and descriptions as are 
shown on the Plan surveyed at the instance of the Petitioner Octavius Efford Kemp, William 
Hall, Myrtis Gibson and Burkie Wright and dated February 2012 and exhibited herein and 
is thereon coloured PINK. 
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THE ATTORNEY GENERAL OF THE COMMONWEALTH OF THE BAHAMAS 

Second Adverse Claimant/Respondent 

 

BEFORE:  The Honourable Sir Michael Barnett, P 
The Honourable Madam Justice Crane-Scott, JA 
The Honourble Mr. Justice Evans, JA 
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APPEARANCES: Ms. Christina Galanos, Counsel for the Appellant 

  Mr. Kirkland Mackey, Counsel for the Respondent 

 

DATES: 15 February 2022; 21 April 2022; 18 July 2022; 5 October 2022; 10 
November 2022 

 ********************************** 

Civil appeal – Quieting of Titles Action – Adverse claim – Crown Grant – Land claimed not the 
subject of the Petition - Court can only determine an interest in the property which is the subject 
of the Petition - Section 17 of the Quieting Titles Act - Rule 5 of the Quieting Titles Rules  
 
By Petition filed in the Supreme Court, the Petitioner (who is not a party to this appeal) sought to 
have the title of 20 acres of land located in Black Point, Exuma investigated; and the grant of a 
Certificate of Title to him. The land which was the subject of the Petition was Grant No. C-129. 
Three adverse claims were filed: one by the appellant, one by the Crown, represented by the 
respondent, and the claim of a third adverse claimant was withdrawn.  
 
Both the Petitioner and the appellant claimed the entirety of the land on the basis of a Crown Grant 
to Phoebe Rolle. The Crown did not claim any property granted to Phoebe Rolle; its position was 
that the land which was the subject of the Petition was not the land granted to Phoebe Rolle. The 
Crown claimed the entirety of the land as Crown Land by virtue of documentary and possessory 
title.  
 
The judge found as a fact that the land which was the subject of the quieting Petition was not part 
of the Crown Grant to Phoebe Rolle. The land which was the subject of the Petition was the land 
in Plan 520EX and the Phoebe Rolle Grant related to the land in Plan 521EX. As a result, the 
learned judge dismissed the claims of the Petitioner and the adverse claimant/appellant and made 
an Order that the land which was the subject of the Petition (Plan 520EX) is Crown Land. The 
learned judge went on to find that the Crown Grant to Phoebe Rolle (Plan 521EX) escheated to 
the Crown and is also Crown Land. Having determined that the Crown was the successful party, 
the judge awarded the Crown its costs, to be paid by the Petitioner and the appellant.  
 
The appellant now appeals the judge’s decision.  
 
Held: appeal allowed. Paragraph 163 of the judgment is set aside. The Order requiring the 
appellant to pay the costs of the Attorney-General is also set aside. The parties are invited to make 
submissions on costs. The submissions are to be filed by 17 November 2022.  
 
In a Petition under the Quieting Titles Act the court may only determine an interest in the property 
which is the subject of the Petition. The court cannot make a determination as to title or interest of 
a person in any property that is not the subject of the Petition or inquiry by the court. The reason 
for this is clear; other persons may have an interest in the land.  
 



 3 

A Certificate of Title granted under the Quieting of Titles Act binds the whole world, not just the 
parties to the action.  
 
The land which was the subject of Plan 521EX was not the land which was the subject of the 
Petition. The learned judge’s decision ought to have been limited to the finding that the land, which 
was the subject of the Petition, filed Plan 520EX, was Crown Land.  The judge was not entitled to 
declare the interest of the Crown which was the subject of Plan 521EX. 

 
Anthony Armbrister and anor. v Marion Lightbourn and anor.  [2012] UKPC 40 considered  
 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an appeal by Vivian Rolle, an adverse claimant in a quieting Petition action brought by 
Octavius Kemp against a decision by the trial judge, Charles, J. The quieting action was in 
respect of land located in Black Point, Exuma. 
 

2. In a judgment dated 13 October 2020, the trial judge refused to issue a Certificate of Title to the 
Petitioner Kemp nor to the appellant as an adverse claimant. The judge made an order “that 
the subject land in this Petition (Filed Plan 520 EX) is Crown Land”. She further said: 

 
“In addition, the Phoebe Rolle Crown Grant C-129 
consisting of 20 acres (Filed Plan 521EX) became a 
central feature of this Inquiry. It is therefore important 
that I deal with it so as to avoid further protracted and 
expensive litigation. I find that Phoebe Rolle (whom the 
Rolle Claimant alleged that he derived his documentary 
title from) died without being married and with no 
children. Accordingly, her Crown Grant C-129 of 20 
acres contained in File Plan 521EX would have been 
escheated to the Crown and therefore, it is Crown Land. 
The principle of modern land law does not permit an 
estate in land to be without an owner.” 

  
3. The judge also ordered Kemp and the appellant to pay the costs of the Attorney General incurred 

in the quieting action. 
 

4. A brief history of the material background.    
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5. On 2 October 2012, Octavius Kemp presented a Petition under the Quieting Titles Act (“the 

Act”) seeking to have his title to certain lands in Black Point, Exuma investigated by the court 
and that the nature and extent of his title be determined and declared in a Certificate of Title 
granted in accordance with the provisions of the Act. 

 
6. The land in question was set out in the heading of the action as: 

“ALL THOSE (4) pieces parcels of land totaling 
approximately twenty (20) acres being Grant No. C-129 
in the Department of Lands and Surveys situated 
approximately three quarters (3/4) miles North of the 
Settlement of Black Point in the Island/Cay of Great 
Exuma Chain of Islands and Cays in the Commonwealth 
of the Bahamas and bounded as follows:- on the North-
East by a thirty (30) feet wide existing unpaved road and 
running thereon one thousand three hundred and ninety 
seven and forty one hundredths (1397.41) feet on the East 
by Crown land and running thereon four hundred and 
seventy three and forty five hundredths (473.45) feet on 
the South by Crown Land and running thereon fifty three 
and nine hundredths (53.09) feet on the West partly by 
Crown Land and partly on the sea and running thereon 
two hundred and thirty eight and fifty two hundredths 
(238.52) feet on the South by the sea and running thereon 
two thousand and thirty eight and seven hundredths 
(2038.07) feet and on the North West by a thirty (30) feet 
wide existing unpaved road and running thereon Nine 
hundredths and thirty six and twenty nine hundredths 
(936.29) with such positions marks shape dimensions and 
descriptions as are shown on the Plan surveyed at the 
instance of the Petitioner Octavius Efford Kemp, William 
Hall, Myrtis Gibson and Burkie Wright and dated 
February 2012 and exhibited herein and is thereon 
coloured PINK.” [Emphasis added] 

7. As required by section 4 of the Act, the Petition was supported by an Abstract of Title and a 
plan of the land prepared by a land surveyor from a survey of the land. 
 

8. The Abstract of Title was in the following terms: 

“1858 In this year His Excellency Sir Alexander 
Bannerman KCMG Royal Governor of the 
Bahama Islands granted to Phoebe Rolle 
20 acres of land (hereinafter referred to as 
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“the said land”) situate in Great Guana 
Cay a.k.a. Black Point, in the Exuma Cays, 
recorded in Book 129 Crown Land Office 
(copy attached). 

 
1899   In this year Michael Kemp the eldest son of 

Phoebe Rolle became seized in possession 
of the said land the subject of this Petition.  

 
1929   In this year Michael Kemp the son of 

Pheobe Rolle became seized in possession 
of the said land often (sic) the death of his 
mother. 

 
In this year Michael Kemp died intestate 
seized in possession of the said land the 
subject of this Petition. 

 
In this year Clarence Kemp the son of 
Michael Kemp became seized in possession 
of the said land the subject of this Petition. 

 
28th July  On this date Clarence Kemp marry (sic) 
1948   Freda Wright and they together continue  

(sic) possession of the said land until the 
death of Clarence Kemp. 

 
1997   In this year Clarence Kemp died intestate 

leaving Freda Wright-Kemp his lawful 
widow seized in possession of the said land 
the subject of this Petition. 

 
2002  In this year Freda Wright-Kemp the 

widow of Clarence Kemp (deceased) and 
the mother of Octavius Kemp (sic) leaving 
Octavius Kemp in possession of the said 
land., 

 
2002   In this year Octavius Kemp the Petitioner 

herein was seized in sole possession of the 
said land the subject of this Petition.” 

9. The Plan said: 

“Survey Plan showing Four (4) Parcels of Land Totaling 
20 Acres being Grant No. C-129. 

Situate 
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Approx. ¾ Mile North of Black Point Settlement on Great 
Guana Cay Exuma – Bahamas” [Emphasis added] 

10. It is clear that the basis of the Petitioner’s claim to the title of the property in question was 
derived through the Crown Grant to Phoebe Rolle. 
 

11. When the Petition was heard there were two adverse claimants. They were the appellant 
Vivian Rolle and the Crown or more accurately the Minister responsible for Crown Lands, 
represented by the Attorney General, who is the respondent to this appeal. 
 

12. There was a third adverse claimant, Henry Rolle but he withdrew his claim. 
 

13. The adverse claim of the Prime Minister as the Minister responsible for Crown Lands was in 
the following terms: 

“TAKE NOTICE that THE PRIME MINISTER of the 
Commonwealth of The Bahamas as MINISTER 
RESPONSIBLE CROWN LANDS claims to be beneficial 
owner to the fee simple to all that piece parcel or lot of 
land the subject matter of the said Petition by virtue of 
documentary and possessory title. 
 
The Survey Plan in the Department of Lands & Surveys 
clearly shows that the subject property is identified as 
Crown Land. 
 
Therefore the Petitioner cannot claim to be in exclusive 
possession of the same for at least 30 years in order to 
dispossess the Crown.” [Emphasis added] 
 

14. It does not appear that the Crown filed an Abstract of Title. Rule 5 of the Quieting Titles Rules 
provides: 

“5. Whenever a person files an adverse claim under the 
Act he shall also file and serve on the petitioner or his 
attorney an abstract of title to the land which he is 
claiming and a proper plan thereof:  

Provided that if the adverse claimant is claiming the 
entire land claimed by the petitioner it shall be sufficient 
for him to say so in his abstract of the title without filing 
such plan.” 

15. There is no provision exempting the Crown from the requirement to file an Abstract of Title. 
This is of importance as the Crown was not making any claim to property conveyed by the 
Crown grant to Phoebe Rolle nor was it making any claim to the property by way of an 
escheat. This would have been apparent from any Abstract of Title it may have filed. 
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16. The appellant Vivian Rolle’s adverse claim was in the following terms: 

 

“Vivian Rolle of Black Point, Exuma one of the islands of 
the Commonwealth of the Bahamas claims to be the 
beneficial owner of ALL THAT piece parcel or lot of land 
totalling approximately (20) acres and being Grant No. 
C-129 in the Department of Lands and Surveys which is 
now being claimed by the Petitioner in the above matter 
and which is the subject of the Petition filed herein. 
 
The claim to such ownership as aforesaid arises by virtue 
of documentary title and by virtue of such prior 
possession as under the Limitation Act would extinguish 
the claim of any other person in or to such lands.” 
[Emphasis added] 
 

17. The Abstract of Title of Vivian Rolle was in the following terms: 

“8th March 1858  
By Crown Grant of this date the late Phoebe Rolle became 
sesised with: ALL THAT tract lot of land on Great Guana 
Cay one of the Exuma Range bounded Northeastwardly by 
a Vacant Land Ridge and a Pond and Southwestwardly by 
land of George Delancy and Northwestwardly and 
Southeastwardly by land belonging to Jobias Rolle. 
 
This Crown Grant is recorded in the Registry of Records 
of the Commonwealth of the Bahamas in Book S1 at page 
13. 
 
30th January 1969 
By Letters of Administration of this date all of the singular 
and the real and personal estate and effects of Luke Rolle, 
Deceased were granted by the Supreme Court on its 
Probate Side unto the Administrator and Heir-At Law of 
the said Deceased. 
 
This Grant of Probate is recorded in Probate File No. 314 
of 1968. 

 
22nd May 1969 
By Vesting Deed of this date, the late Rufus Rolle (as 
Administrator and Personal Representative of the Estate 
of Luke Rolle, Deceased) vested unto the said Rufus Rolle 
(Heir-at-Law) ALL THAT tract of land situate on Great 
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Guana Cay one of the Exuma Range and containing 
Twenty (20) Acres being bounded: Northeastwardly by a 
Vacant Land Ridge and a Pond,; Southwestwardly by land 
of George Delancy; and Northwestwardly and 
Southeastwardly by land of Tobias Rolle together with the 
appurtenances thereunto belonging TO HOLD the same 
unto and to the use of the Heir-at-Law in Fee Simple. 
 
This Vesting Deed is recorded in the Registry of Records 
aforesaid in Volume 1457 at pages 54 to 58. 
 
22nd March 1972 
On this date Rufus Rolle made his last Will and Testament 
whereby he nominated constituted and appointed his 
beloved son namely Vivian Rolle to be the Executor and 
wherein he made the following devises: 
 
I Give Devise and Bequeath ALL THAT tract of land 
containing Twenty (20) acres situate on Great Guana Cay 
as aforesaid unto my sons namely the said Vivian Rolle, 
Maurice Rolle, Leroy Rolle and Walter Rolle TO HOLD 
the same in fee simple as Tenants In Common and not as 
Joint Tenants PROVIDED ALWAYS that my daughters 
namely Edith Mae Rolle and Thelma Rolle shall have the 
right to live on the said tract of land for the remainder of 
their natural life. 
 
This Last Will and Testament is recorded in the Registry 
of Records aforesaid in Volume 10070 at pages 264 to 271. 
 
1st Nov 2006 
On this day Letters of Probate of all the singular and real 
and personal estate and effects of the said late Rufus Rolle, 
Deceased of Black Point, Great Guana Cay, Exuma were 
granted by the Supreme Court on its Probate Side unto 
Vivian Prince Rolle (the Sole Executor). 
 
This Grant of Probate is recorded in Probate File Number 
504 of 2006. 
 
20th August 2008 
On this date Vivian Rolle, (Sole Executor and Personal 
Representative of the Estate of Rufus Rolle, of Black Point, 
Great Guana Cay, Exuma) assented unto the said Vivian 
Rolle, Maurice Rolle, Leroy Rolle, Walter Rolle, and 
Thelma Rolle (Beneficiaries of the Estate of the said Rufus 
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Rolle, Deceased) in respect of the Will of the said deceased 
bearing the date the 24th March 1972. 
 
This Assent was given in favour of the beneficiaries named 
in the said Will, namely Vivian Rolle, Maurice Rolle, Leroy 
Rolle, Walter Rolle and Thelma Rolle, (Edith Mae Rolle 
now Deceased) and Vivian Rolle the Sole Executor and 
Personal Representative and hereby vested the assets of the 
estate set out in the Schedule hereunder in the aforesaid 
beneficiaries in the manner set out in the said Will. 
 
The Schedule to the Deed of Assent listed the following 
properties: 
 
(A) A one-half (1/2) interest in a Cay (or Peninsula) situate 
at the South end of Leeward Stocking Island in the Exuma 
Range of Cays, called “Williams’ Cay”, containing One 
Hundred and Thirty-eight Acres, bounded: Northwardly 
by Leeward Stocking Island and on other sides by 
the Sea. 
 
(B) Land situate at Great Guana Cay, Exuma formerly 
granted by the Crown to Tobias Rolle and recorded as C-
133 bounded: Northwesterly by land the property of Luke 
Rolle and Northeasterly by a land ridge and sea, 
Southeasterly by vacant land and Southwesterly by land 
the property of Adam Rolle, comprising approximately 
Twenty (20) acres. 
 
(C) Land situate at Great Guana Cay, Exuma formerly 
granted by the Crown to the aid Tobias Rolle and recorded 
as C-123 bounded: Northwesterly partly by the Sea and 
partly by land formerly belonging to Phoebe, Easterly by 
the Sea, Southerly by land formerly owned by George 
Delancey and Westerly by land now or formerly owned by 
Alan Forbes comprising approximately Forty (40) acres. 
 
(D) Land situate at Great Guana Cay, Exuma formerly 
granted by the Crown to the said Phoebe Rolle and 
recorded as C-129 bounded Northerly by Crown land, 
Easterly by land formerly the property of Tobias Rolle and 
Southerly and Westerly by the Sea comprising 
approximately Twenty (20) acres. 
 
This Deed of Assent is recorded in the Registry of Records 
of aforesaid in Volume 10589 at pages 305 to 309. 
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9th January 2012 
On this date the said Maurice Rolle, Leroy Rolle, and 
Walter Rolle (the Donors) appointed Vivian Rolle (the 
Donor) all of Black Point, Exuma one of the Island of the 
(sic) The Commonwealth of The Bahamas as their true and 
lawful Attorney. 
 
This Power of Attorney is recorded in the aforesaid 
Registry of Records in Volume 11525 at pages 410 to 413.” 

 
18. Again, the basis of the appellant’s adverse claim is that the property the subject of the Petition 

is the land granted by the Crown to Phoebe Rolle and that he is the successor in title to that 
land, not Octavious Kemp. 

 

19. The trial judge summarized each parties’ position in paragraphs 16 to 18 at the beginning of 
her judgment. She said: 
 

“[16] The Petitioner claims possessory title. He also 
sought to establish his lineage to Phoebe Rolle as well as 
“the Kemp” family’s unbroken occupation and 
possession of the Land beginning with the Crown Grant 
(Grant C-129) of 1858 to Phoebe Rolle.” He also alleged 
that he has been in continuous, exclusive and undisturbed 
possession of the Land from 2002. 
 
[17] The Rolle Claimant claims documentary title to the 
Land. Like the Petitioner, the Rolle Claimant sought to 
establish that he is a direct descendant of Phoebe Rolle. 
He asserts that by Crown Grant dated 8 March 1858, the 
Crown granted Phoebe Tract C-129 to Phoebe Rolle. The 
said tract devolved to the late Rufus Rolle on 2 May 1969 
by a Vesting Deed. Rufus Rolle was his father. By the Last 
Will and Testament of Rufus Rolle, he bequeathed 
Phoebe Rolle Tract to his four sons which included 
himself and three brothers. His sisters were granted life 
interests in the said Tract. 
 
[18] The Crown alleges that the Land being claimed by 
the Petitioner which is Filed Plan 520EX is not private 
property but rather Crown Land and is not 
representative of Crown Grant C-129 which illustrates 
what is known and called the Phoebe Rolle Tract. 
Accordingly, says the Crown, it was not dispossessed as 
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no one was in possession of the land and it was not 
granted to anyone. Their case is that there is no better 
title than the Crown.” 

 
20. As I said earlier, it is clear from this summary of the parties’ positions that the Crown was not 

making any claim to property conveyed by it to Phoebe Rolle. It was making no claim to that 
property by escheat. Its position was that the property the subject of the quieting action was 
not part of the land the subject of the Grant to Phoebe Rolle. 
 

21. At the hearing of the Petition various experts gave evidence as to what was the property that 
constituted the land granted to Phoebe Rolle by the Crown Grant dated 8 March 1858.  
 

22. There appeared to be three competing plans, the first was Plan 519EX. The second was Plan 
520EX. The third was Plan 521EX.  

 
23. In her judgment, the trial judge determined that the land the subject of the quieting Petition 

was, as a matter of fact, not part of the Crown Grant to Phoebe Rolle. 
 

24. More specifically she said: 

“[60] I prefer the evidence adduced by Mr. Ferguson 
that: 

1. The correct location of Crown Grant C-129 is in 
the position of Filed Plan 521EX which conflicts 
with Filed Plan 519EX. 

2. Filed Plan 520EX (which is claimed by the 
Petitioner) is positioned on Crown Land and is not 
representative of Crown Grant C-129. 

3. The Land identified in Filed Plan 521EX and 
Filed Plan 519 EX overlap. 

… 

[64] In the present case, the Plan attached to the 
Petitioner’s Affidavit at Tab 2 of his Bundle of Pleadings 
says specifically “reference made to plan attached to 
Grant recorded as C-129". Therefore, as the Crown 
properly submitted, the Plan is not a proper plan 
attached to the said Grant. 

[65] The position of the Crown as it concerns the Rolle 
Claimant’s claim to the entire peninsula is that the land 
representative of the Phoebe Rolle Tract is correctly 
described in the Grant as being twenty (20) acres and is 
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also correctly illustrated in the Rolle Claimant’s Filed 
Plan No. 521 EX. The Crown says that the Rolle Claimant 
can only lay claim to the land contained in Filed Plan No. 
521 EX and nothing else. I agree. 
[66] The Crown also submitted that, since the Petitioner 
has misdescribed the land for which he seeks possession, 
his claim must fail and be dismissed with costs. It seems 
logical that if the land is misdescribed the claim must fail. 
In the event that I am wrong, I shall carry on with the 
Petitioner’s claim for possessory title.” [Emphasis added] 

25. The Petitioner has not challenged the determination of the judge. He has not appealed. 
 

26. Vivian Rolle, in this appeal, challenges the judgment. The amended Notice of Appeal is in the 
following terms: 

 

“3. The learned Judge erred in fact and/or law on her 
finding that the Rolle Claimant did not have 
documentary title to the land contained in Plan 521EX 
(which the Learned Judge found was not the land in the 
Petition, which was before her) 

4. The learned judge erred in fact and/or law on her 
finding that the Rolle Claimant’s abstract of title has an 
unexplained 111-year gap 

5. The learned Judge erred in fact and/or law when she 
found that a crown grant is not a gift...., crown grants are 
contracts for consideration 

6. The learned Judge erred in law when she failed to apply 
The Real Property Act, Chapter 169, which was the 
governing law in The Bahamas at the time in relation to 
minors holding land 

7. The learned Judge erred in fact when she accepted the 
Rolle Claimant’s evidence in relation to the fact that 
Phoebe Rolle died without issue and without being 
married but failed to accept the Rolle Claimant’s 
evidence that his great-great grandfather was Phoebe 
Rolle’s eldest brother and inherited Crown Grant C-129, 
as a result of her dying without issue and/or a husband 

8. The learned Judge erred in law when she found that 
the land found in Crown Grant C-129 and Plan 521 EX, 
escheated to the Crown: 
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a. The Escheat Act 1871, provides a procedure the 
Crown must follow to escheat property, it does not 
occur automatically by operation of law. There was 
no evidence adduced in the Court below of the 
Crown having followed the procedure as provided 
in The Escheat Act 1871, to acquire Crown Grant 
C-129; 

b. Escheat only applies when there are no 
discernable surviving heirs based on the law of the 
time. The facts as adduced by the Rolle 

Claimant illustrated that Phoebe Rolle had siblings 
who would have inherited her property as she did 
not have a husband and children; 

c. The learned Judge erred in law as she misapplied 
the Privy Council case of Anthony and Cyril 
Armbrister v. Marion E. Lightbourn et al [2012] 
UKPC 40 as it regards the operation of escheat 

9. The Learned Judge’s findings were not based on the 
evidence and law before her 

10. The Learned Judge did not support her decision with 
reasons” 

27. In a nutshell, the appellant does not complain about the finding that the land the subject of the 
Petition was not part of the Crown Grant to Phoebe Rolle. He complains about the finding by 
the trial judge in relation to Plan 521EX which was part of the Crown Grant. 
 

28. In my judgment, this appeal can be disposed of on a very narrow basis.  
 

29. Section 17 of the Act provides: 

“17. (1) After the court has completed the hearing of an 
application made under section 3 of this Act it may —  

(a) dismiss the application;  

(b) dismiss the application and grant a certificate of 
title in the form prescribed by section 18 of this Act 
to any person who shall have filed an adverse claim 
in accordance with the provisions of section 7 of this 
Act;  

(c) grant a certificate of title in the form prescribed 
by section 18 of this Act to the petitioner;  
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(d) grant separate certificates of title in the form 
prescribed by section 18 of this Act to the petitioner 
and to any person who shall have filed an adverse 
claim in accordance with the provisions of section 7 
of this Act in respect of the whole or separate parts 
of the land described in the petition.  

(2) The court may give one certificate of title comprising 
all the land described in the petition, or may give separate 
certificates of title as to separate parts of the land.” 
[Emphasis added] 

30. In short, in a Petition under the Act the court may only determine an interest in the property 
the subject of the Petition. The court cannot make a determination as to title or interest of a 
person in any property that is not the subject of the Petition or inquiry by the court. 
 

31. Once the court determined that the property the subject of the Petition was not part of the grant 
to Phoebe Rolle and that none of the parties had acquired title to that land by adverse 
possession, that was the end of the matter. The court was entitled to dismiss the Petition by 
Kemp and the adverse claim by Rolle. They were only laying claim to land that was granted 
to Phoebe Rolle. 

 
32. Having found that the land the subject of the Petition was in fact land that was the subject of 

Plan 520 EX and not 521EX, and that this land was not granted to Phoebe Rolle the court, in 
my judgment, should have limited its decision to that found in paragraph 162 viz “that the 
subject land in this petition (Filed Plan 520 EX) is Crown Land”. 

 
33. In my judgment, the judge was not entitled to declare the interest of the Crown in land which 

was the subject of Plan 521EX. This is what she did in paragraph 163 of the judgment where 
she said: 

 
“[163] In addition, the Phoebe Rolle Crown Grant 
C-129 consisting of 20 acres (Filed Plan 521EX) 
became a central feature of this Inquiry. It is 
therefore important that I deal with it so as to avoid 
further protracted and expensive litigation. I find 
that Phoebe Rolle (whom the Rolle Claimant 
alleged that he derived his documentary title from) 
died without being married and with no children. 
Accordingly, her Crown Grant C-129 of 20 acres 
contained in File Plan 521EX would have been 
escheated to the Crown and therefore, it is Crown 
Land. The principle of modern land law does not 
permit an estate in land to be without an owner.” 
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34. The appellant’s complaint that:  

 
“The learned Judge erred in fact and/or law on her 
finding that the Rolle Claimant did not have 
documentary title to the land contained in Plan 521EX 
(which the Learned Judge found was not the land in the 
Petition, which was before her)” 

has merit. 

35. Having made its finding in paragraph 65 of the judgment the court ought not, in my judgment, 
have made a determination as to the ownership of the land in Plan 521EX as that land was not 
the subject of the Petition.  
 

36. The Crown, in its adverse claim, never claimed title to the land in Plan 521EX nor did it file 
any Abstract of Title to the land in Plan 521EX. The issue of escheat was in fact not claimed 
by the Crown. There was no evidence led that any proceedings under the Escheat Act, 1871 
ever took place. 
 

37. This is not an arid technical point. The land the subject of Plan 521EX was not the subject of 
the quieting action and other persons may have an interest in that land. But a determination of 
a person’s title pursuant to a Certificate of Title granted under the Act binds the whole world 
and is not limited to the parties. As the Privy Council said in Anthony Armbrister and anor. 
v Marion Lightbourn and anor. [2012] UKPC 40: 

 
“7. …The procedure is in the nature of a judicial inquiry 
and it ends in a judgment in rem which, subject to appeal, 
finally settles entitlement to the land, not merely as 
between the parties, but for all purposes…”      

 
38. I well understand the laudable desire of the judge to determine the ownership of the land the 

subject of Plan 521EX. I also appreciate that she did not purport to issue a Certificate of Title 
with respect to the land the subject of Plan 521EX. But I am satisfied that this quieting action 
was not the proper forum for adjudicating a dispute over the land the subject of Plan 521EX. 
That land was not the subject of this quieting action. 
 

39. The appeal is allowed by setting aside the finding made in paragraph 163 of the judgment. To 
the extent that it may be considered a determination of the Crown’s title under section 17 of 
the Act it is set aside. It is not binding on the appellant. 
 

40. The Order requiring the appellant to pay the costs of the Crown in the quieting action is also 
set aside. The adverse claim by Rolle was based on the Petitioner’s claim that the property the 
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subject of its Petition was part of the Phoebe Rolle Grant. That error, caused by the Petitioner, 
should not be visited on Vivian Rolle. 

 
41. I invite the parties to make submissions on costs. The submissions are to be filed by 17 

November 2022.  
 

 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

 
42. I agree.  

 

__________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 

 
43. I also agree.    

 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 

 


