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****************************************************************************** 

Civil Appeal – Appeal dismissed for failure to comply with Registrar’s settling Order – Application 

to restore appeal – Application to extend time for filing record of appeal – Exercise of Court’s 

discretion – Meaning of “good and sufficient cause” – Factors for consideration on application 

for extension of time – Rules 9(1)(b) and 14(4) and (5) of the Court of Appeal Rules, 2005 – 

Interpretation and General Clauses Act, Ch. 2 – Computation of Time  

In 2017, the Applicants/Appellants filed an appeal against the Judgment of a Supreme Court judge 

who found them liable to the Respondent in breach of contract and ordered damages to be assessed 

by the Registrar of the Supreme Court. The liability appeal was lodged within the statutory 

deadline for appeals and in due course of time, the proceedings went before the Registrar of the 

Court of Appeal for the record to be settled. The parties appeared before the Registrar who made 

the usual orders for the filing of the record within a specific period and for the payment of the bond 

for due prosecution of the appeal. 



                                                         

2 
 

While the bond was paid as directed, the Applicants/Appellants failed to comply with the 

requirements of rule 13(3) of the Court of Appeal Rules, 2005 (“the Rules”) in relation to the 

preparation and filing of the record. The record was ostensibly filed some 4 days late. 

According to a notation on the Registry file, the Registrar of the Court of Appeal certified the fact 

of the Applicants/Appellants’ non-compliance to a judge who ordered that the appeal stood 

dismissed in accordance with rule 14(1) of the Rules. 

Following the dismissal of the appeal, the Registry prepared a Notice of Dismissal in the prescribed 

form and arranged to have the same served upon the Applicants/Appellants. The prescribed Notice 

of Dismissal was served upon them. After learning of the dismissal, the Applicants/Appellants 

applied to the Court by Motion under rule 14(4) of the Rules seeking an order under rule 14(5) of 

the Rules for their liability appeal to be restored and an extension of time under rule 9(1) of the 

Rules relative to the non-compliant record of appeal.  

For reasons which are still unclear, the Motion was not listed for hearing by the Court of Appeal. 

In the meantime, the Respondent proceeded to have their damages assessed before the Deputy 

Registrar of the Supreme Court pursuant to the judgment on liability for breach of contract that 

they had obtained.  

Following the assessment, the Applicants/Appellants filed an appeal against the assessment (“the 

assessment appeal”) and renewed their efforts to have their dismissed liability appeal restored. To 

this end, on 15 September 2022, they filed an Amended Motion seeking, inter alia, restoration of 

their liability appeal as well as an extension of time to comply with the requirements of rule 13(3) 

of the Rules regarding the non-compliant record. 

The Amended Motion came on for hearing before the Court and was vigorously opposed by the 

Respondent. After hearing arguments, the Court reserved its decision. 

Held: The appeal against the liability judgment given in the court below on 6 March 2017 is 

restored. The application for an extension of time within which to file the record of appeal is also 

allowed. In consequence, the record of appeal filed by the Appellants on 7th June 2017 shall stand 

as the record at the hearing of the liability appeal. The Registrar shall further cause both appeals 

to be set down for hearing together. 

In our judgment, the Applicants/Appellants have provided good and sufficient cause to convince 

the Court that notwithstanding the exceedingly lengthy time which has elapsed since the appeal 

was dismissed, there are a preponderance of circumstances in this particular case that have inclined 

this Court in the interests of justice to exercise our discretion in favour of the restoration of the 

appeal. 

We further exercise our discretion under rule 9(1) of the Rules and extend the time within which 

the record of appeal ought to have been filed. 
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When considering an application to restore or re-enter a dismissed appeal, some of the matters that 

may be taken into account include, a. whether the applicant filed its application to restore or re-

enter the appeal as soon as possible after it was dismissed or struck out;  b. whether the applicant 

gave a good and sufficient explanation for his non-appearance or for his failure to comply with a 

Registrar’s order or with the Court’s Rules; c. whether the respondent would be prejudiced by the 

restoration or re-entry of the appeal; and d. whether the appeal has any prospect of success to 

justify its restoration. All of these matters are weighed to determine whether it is in the interests 

of justice to re-enter or restore the appeal. 

Finally, as this Court has said on countless occasions, there are four factors to be considered on an 

application for extension of time within which to appeal, namely a. the length of the delay, b. the 

reason for the delay, c. the prospect of success, and d. the prejudice, if any, to the respondent.  

Aidan Richard Sherry v The Queen [2013] UKPC 7; applied  

Al-Medenni v. Mars UK Limited, EWCA Civ 1041; mentioned          

Archibald Minnis v. Henry Taylor and Linda Cartwright, SCCivApp No. 2 of 2019; considered 

Calderon v. Calderon, (1992) 43 WIR 159; applied             

Darlene Allen-Haye v. Keenan Baldwin and anor, SCCivApp. No. 186 of 2019; mentioned 

Derek G. Turner et al v. Edward B. Turner et al, SCCivApp No. 170 of 2013; mentioned             

Dwight A. Major and Keva Major v The Attorney General, SCCrApp No. 34 of 2007; considered 

Eden Butler v. Island Hotel Company Limited, SCCivApp. No. 210 of 2017; mentioned 

Gaydamak and anor v. UBS Bahamas Ltd and anor, (2006) 68 WIR 1; applied  

Grimshaw v Dunbar, [1953] 1 QB 408; mentioned               

Kendal W. Nottage and Commonwealth Bank Limited, SCCivApp No. 43 of 2016; considered 

Levine v. Barnett, SCCivApp No. 140 of 2010; considered                

Rana v Rana, 2020 ABCA 295; considered   

R v Lesser (1939) 27 Cr. App. R. 69; considered          

Scotiabank (Bahamas) Limited v. Pinder, SCCivApp. No. 73 of 2021; mentioned   

Skybahamas Airlines Ltd v. Southern Air Charters Co, SCCivApp 221 of 2017; considered 

Specialty Management Group Limited and Graeme Moran, SCCivApp. No. 131 of 2018; 

considered            

Turtle Creek Investments Limited and Daybreak Holdings Limited, SCCivApp No. 234 of 2018; 

considered                       

Tyson Strachan v. Albany Resort Operator Ltd, SCCivApp. No. 67 of 2021; mentioned 
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______________________________________________________________________________ 

 

JUDGMENT 

______________________________________________________________________________ 

Delivered by the Honourable Madam Justice Crane-Scott, JA: 

Introduction and Background  

1. On 13 April 2017, the Applicants/Appellants filed a Notice of Appeal against the Judgment of 

the Honourable Deborah Fraser J., handed down in the Supreme Court on 6 March 2017 

whereby the judge found the First Appellant liable to the Respondent for breach of contract. 

Additionally, the learned judge ordered damages to be assessed by the Registrar of the Supreme 

Court and further ordered the Applicants/Appellants to bear 50% of the Respondent’s costs 

together with the costs of the Third Party to be taxed, if not agreed. 

 

2. The appeal (hereinafter referred to as “the liability appeal”) was filed within the statutory 

deadline for appeals, and in due course of time the proceedings went before the Court of 

Appeal's Registrar for the settling of the record. The parties appeared before the Court of 

Appeal's Registrar on 3 May 2017 and the usual orders were made for the preparation and 

filing (within 30 days) of the record of appeal and for the payment of the bond for due 

prosecution of the appeal. 

 

3. The bond was paid on 31 May 2017 as directed. However, the Applicants/Appellants failed to 

comply with the requirements of rule 13(3) of the Court of Appeal Rules, 2005 (hereinafter 

referred to as “the Rules”) in relation to the preparation and filing of the record of appeal. The 

record was filed on 7 June 2017, which was ostensibly 4 days beyond the 30-day deadline fixed 

in the Settling Order. 

 

4. On 9 June 2018 (according to a notation seen in the Registry file), the Registrar certified the 

fact of the Applicants/Appellants’ apparent non-compliance to a judge of the Court who 

ordered that their liability appeal stood dismissed in accordance with rule 14(1) of the Rules. 

 

5. Following the dismissal of the appeal, the Registry prepared a Notice of Dismissal in the 

prescribed form dated 12 July 2018 and arranged for notice to be given to the 

Applicants/Appellants. The Notice was served on the Applicants/Appellants on or about 26 

July 2018. On receiving notice of the dismissal of their appeal, the Applicants/Appellants filed 

a Motion on 7 August 2018 pursuant to rule 14(4) and (5) of the Rules (along with a supporting 

affidavit) seeking restoration of the appeal and an extension of time under rule 9(1) of the 

Rules relative to the non-compliant record of appeal.  
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6. For reasons which remain unclear, the Applicants/Appellants’ Motion for restoration of 7 

August 2018 has never been listed for hearing before the Court of Appeal. In the meantime, on 

29 August 2018, the Respondent proceeded to have their damages assessed before the Registrar 

of the Supreme Court pursuant to the Judgment on liability which they had obtained.  

 

7. The assessment proceedings were eventually completed on or about 2 December 2021, when 

Deputy Registrar Misiewicz certified the sum of $232,556.50 as the amount due to the 

Respondent as damages for breach of contract. 

 

8. On 11 January 2022, the Applicants/Appellants filed a Notice of Appeal (on Court of Appeal 

file SCCivApp No. 7 of 2022) against the Deputy Registrar’s assessment (hereinafter referred 

to as “the assessment appeal”). Additionally, the Applicants/Appellants took steps to renew 

the efforts they had made in 2018 (on Court of Appeal file SCCivApp No. 94 of 2017) to have 

their liability appeal restored. To this end, on 15 September 2022, they filed an Amended 

Notice of Motion seeking, inter alia, restoration of their appeal as well as an extension of time 

to facilitate compliance with the requirements of rule 13(3) of the Rules relative to the non-

compliant record.  

 

9. The Applicants/Appellants further requested that the Amended Notice of Motion (on Court of 

Appeal file SCCivApp No. 7 of 2022) be heard before their assessment appeal, which had been 

scheduled for substantive hearing on 27 September 2022.   

 

10. The Cause List was duly amended on 27 September 2022 to accommodate the request and the 

Applicants/Appellants’ Amended Motion of 15 September 2022 came on for hearing before 

the Court. The Amended Motion was vigorously opposed by the Respondent. After hearing 

oral and written arguments for and against the restoration, the Court reserved its decision. 

 

11. We have exercised our discretion under rule 14(5) of the Rules to restore the liability appeal. 

We have further acceded to the application pursuant to rule 9(1)(b) of the Rules extending the 

time in relation to filing the record of appeal. Our reasons for doing so appear below.   

 

The Amended Motion of 15 September 2022 

 

12. In their Amended Motion, the Applicants/Appellants sought the following reliefs: 

 

“TAKE NOTICE that the Appellants having filed a Notice of Motion on the 

7th August 2018 to have the Court of Appeal moved as soon as Counsel can be 

heard on behalf of the above-named Appellant for an order: - 
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(i)  Pursuant to Rule 14(4) and (5) of the Court of Appeal Rules that the 

Court in its discretion restore the appeal and extend the time within 

which the Record of appeal ought to have been filed; 

(ii)  Should the Court accede to this application, that there be a further 

order that the record of appeal as filed on 7th June, 2017 shall stand as 

filed or that the Appellant file a copy of the record within 14 days of the 

date of the order of this Court; 

(iii)  That this Appeal be heard at the same time as Civil Appeal SCCiv App 

No. 7 of 2022 as they both have similar factual grounds and arise out of 

the same Supreme Court judgment dated 6th March 2017; 

(iv)   That the Appellants be granted leave to file a Supplementary Notice of 

Appeal in the form attached hereto; and  

    (v)  That the Court give such further Directions as it may deem fit. 

 

Dated this 7th day of August, A.D. 2018        

Re-dated this 14th day of September, A.D. 2022”  

SUPPLEMENTARY NOTICE OF APPEAL 

TAKE NOTICE that the Court of Appeal will be moved so soon as Counsel 

can be heard on behalf of the above named Appellants on appeal from the 

whole of the judgement delivered in Supreme Court action CLE/gen/No.00252 

of 2013 by the Honorable Mrs. Justice Deborah Fraser following the trial of 

the action on the 6th day of March, 2016 whereby the Learned Judge adjudged 

that:- 

1. That the Plaintiff established that there was a breach of contract by the 

First Defendant when he failed to conduct a proper search. 

2. That the Defendant did not establish any claim against Third-Party and 

that the third party did not contribute to the breach by the Defendant; 

therefore, the Third Party was not liable to contribute or indemnify the 

Defendants. 

3. That damages are to be assessed by the Registrar; and  

4. That the Defendants shall bear fifty percent of the Plaintiff’s legal cost 

and bear the costs of the Third Party with such costs to be taxed if not 

agreed. 

FOR AN ORDER setting aside, the judgement delivered by the said 

Honorable Mrs. Justice Deborah Fraser whereby she gave judgement for the 

Plaintiff as set out above. 

AND TAKE NOTICE that the grounds of appeal are:- 

1. The Learned Judge erred in holding at paragraph 42 of the judgment 

that the Respondent had established that there was a breach of contract 

by the First Appellant when he failed to conduct a proper search having 

already found (i) in paragraphs 38 and 42 that the Respondent had not 

established that (sic) were misconduct or fraudulent process or gross 

(sic) [ignorance] [negligence] on the part of the First Appellant and (ii) 
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the First Appellant acted in accordance (sic) general practice by the use 

of a search company. 

2.  The Learned Judge erred in law considering the liability of the Third 

Party in failing to consider that the third part had breach its warranty 

of authority in that the Third Party having previously represented the 

Vendor for this same lot sold to the Plaintiff subsequently warranted to 

the Defendant that it had the authority to act on behalf of the Vendor 

who in the second transaction had no title to convey. 

3. The Learned Judge erred in finding that the Third Party had no 

liability when the evidence showed that the Third Party acted for the 

Vendor on both occasions when the same lot was sold. 

4. The Learned Judge erred in law in referring the issue of damages to 

the Registrar to be assessed having stated at paragraph 2 of the 

judgement that the Respondent was seeking special damages with no 

claim being made for general damages, and thereby she expressly or 

implicitly found that the Respondent had not proved his claim for 

special damages having pleaded them specifically. 

5. The Learned Judge erred in law in awarding damages to the 

Respondent when there is no plea in paragraph seven (7) of the 

amended statement of claim for damages for breach of contract, only 

claim for damages as a result of the negligence of the First Appellant 

which claim was dismissed by the Learned trial Judge. 

6. The Learned Judge erred in law and in fact in finding that there was a 

breach of contract in terms of the pleadings before the court and after 

having accepted at paragraph 38 of her judgment that the First 

Appellant had carried out all of the generally (sic) excepted procedures 

which exculpated him from any claim in negligence. 

7. The Learned Judge erred in law and in fact in finding on the pleadings 

in the amended statement of claim and on the evidence that there was 

a claim for damages for breach of contract and proceeded to award 

such damages in respect thereof and thereby acted beyond her 

jurisdiction in making an award in the absence of a claim therefor. 

8. The Learned Judge erred in law in proceeding with a finding based on 

contract when she had already found that there was no gross negligence 

on the part of the first appellant and having done so proceeded to use 

the same evidence to find a breach of contract, the terms of which were 

not spelt out in the pleadings, and if they were, which is not admitted 

they were rooted in negligence for which she had already rendered her 

judgment, and having done so, the finding of no gross negligence on the 

part of the first Appellant became res judicata between the parties, 

 

Dated this 7th day of August, A.D. 2018 

Re-dated this           day of                          , A.D. 2022 
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13. As clearly appears from the Amended Motion, the Court is essentially being requested to 

exercise two distinct discretions and, in addition, to give a number of consequential directions 

designed to ready both appeals for hearing.  

 

14. The first discretion arises pursuant to rule 14(5) of the Rules in relation to restoration of the 

appeal, while the second arises under rule 9(1)(b) of the Rules for an extension of the time for 

filing the non-compliant record of appeal.  

 

15. During the hearing before us, Counsel for the parties both agreed that while both applications 

were being heard together, the Court’s discretion to extend time for filing the record of appeal 

would, in practical terms, only arise if the liability appeal were restored.  

 

16. We turn firstly to consider the application for restoration of the appeal.   

 

Application for Restoration of the Appeal - rule 14(5) of the Rules:  

17. Rule 14(5) of the Rules provides: 

 

“(5) The court may in its discretion for good and sufficient cause order that 

such appeal be restored upon such terms as it thinks fit.” [Emphasis added] 

 

18. As can be seen, while not defined or limited in any way, the discretion conferred by the rule is 

an extremely wide one. The test in rule 14(5) is simply: “good and sufficient cause”. 

  

19. In an attempt to ascertain the parameters of our discretion and the scope of the expression 

“good and sufficient cause”, we firstly considered the Privy Council’s decision in Gaydamak 

and anor v. UBS Bahamas Ltd and anor, (2006) 68 WIR 1. Although this case involved an 

application for re-entry of an appeal struck out for want of appearance under rule 37(2) of the 

1965 Court of Appeal Rules (which now corresponds to rule 31 of the current Rules) we found 

that it provides useful guidance as to how the Court of Appeal’s wide discretion to re-enter (or 

restore) a dismissed appeal might be exercised. 

 

20. The Board determined that the correct approach was as set out in the case of Grimshaw v 

Dunbar, [1953] 1 QB 408. Their Lordships noted that in Grimshaw, Jenkins LJ (as he then 

was) identified three factors which he regarded as primary considerations for a judge exercising 

a discretion whether or not to reinstate struck-out proceedings.  

21. The first factor was that the court should consider why the litigant failed to appear when the 

case was called. The second factor was whether there was any undue delay by the absent party 

in seeking reinstatement of the proceedings. Finally, the court should ask itself whether the 

other party would be prejudiced by the reinstatement of the proceedings. 
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22. The Board also considered what role the prospect of success would play in the exercise of the 

discretion to re-enter an appeal struck out for non-appearance. Their Lordships stated that there 

was no requirement for a “blameless applicant” whose proceedings had been struck out for 

non-appearance to prove on an application for reinstatement that his case had a chance of 

success. Their Lordships explained that the burden rested on the party opposing reinstatement 

to satisfy the court that the proceedings were indeed hopeless and had no chance of success. 

The Board concluded that in such circumstances, absent any undue delay or prejudice to the 

other parties, the interests of justice would prima facie require the proceedings to be reinstated. 

The Board explained: 

 

“18. It is apparent from these dicta that it would be a rare case in which an 

application by a blameless absent litigant for re-instatement of proceedings 

which had been struck out as a result of his absence were refused on account 

of the hopelessness of his case.  And it is also, in their Lordships’ opinion, 

apparent that it would be for the person resisting re-instatement of the 

proceedings on that ground to satisfy the court that the proceedings were 

indeed hopeless. 

19. The Court of Appeal in the present case were, in their Lordships’ respectful 

opinion, in error in directing themselves that “the Applicants must prove that 

their case has a chance of success.”  Where a blameless absent litigant whose 

case has been struck out is seeking its re-instatement, and where there has been 

no undue delay and there is no likelihood of prejudice to the other parties, 

their Lordships consider that it is for the other parties to show that the case 

had no chance of success.  Prima facie justice would require the case to be re-

instated…” [Emphasis added] 

23. Apart from Gaydamak, we note that this Court has previously had occasion to examine the 

factors relevant to various categories of applications for the restoration or re-entry of dismissed 

appeals. 

24. We considered the decision of the Court (differently constituted) in Levine v. Barnett 

SCCivApp No. 140 of 2010. There (as in the instant case) the applicant failed to file the record 

of appeal within the time allotted by the Registrar of the Court. The Registrar had the appeal 

dismissed pursuant to rule 14(1) of the Rules. Thereafter, it was not until 70 days after the 

dismissal of the appeal that the appellant filed a motion to reinstate the appeal. The Court noted 

at paragraph [62] that “delay has been a defining feature of Mr. Levin’s attempt to impugn the 

decision of the learned judge in striking out his action in the court below.” (Emphasis added) 

25. In Levine, the decision which was the subject of appeal was given on 7 October 2010. At the 

settling of the record on 10 March 2011, the Registrar ordered the applicant to file the record 

within 45 days from that date. However, by the time the Court gave its judgment in March 

2013 (some 2 years later), the applicant had still not filed the record. The Court concluded, at 

paragraph [64], that the overall delay was “inordinate and bordering on the contumacious”. 
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26. In addition to the inordinate delay, the Court found that the excuses proffered for the delay 

were untenable. The applicant argued, inter alia, that he could not prepare the record until he 

had filed a supplementary notice of appeal. The Court was astonished by this excuse because 

they felt that it was wholly within the applicant's power to have prepared and filed the 

supplementary notice of appeal and to have included it in the record. 

 

27. Regarding the definition of “good and sufficient cause", the Court observed that the expression 

is not defined. However, the Court observed that rule 14(5) of the Rules placed the onus on 

“an applicant whose appeal has been dismissed for non-compliance, to proffer evidence of 

good and sufficient cause, to the satisfaction of the Court.” (Emphasis added) 

28. Next, in Kendal W. Nottage and Commonwealth Bank Limited SCCivApp No. 43 of 2016, 

this Court (differently constituted) had before it an application for restoration not of an appeal, 

but of an application by the intended appellants for leave to appeal out of time which had been 

dismissed for non-appearance. The Court noted that the Rules made no provision for such an 

eventuality. However, the Court had recourse to section 9 of the Court of Appeal Act, Ch. 52 

before invoking English law and practice in relation to the application. 

29. The Court examined Ord 59, r 1(151) of the English RSC and the associated commentary in 

the Supreme Court Practice, 1999 together with English authorities which suggested that the 

Court’s jurisdiction to re-instate applies equally to applications heard in the Court of Appeal 

in the absence of the applicants.  

30. The Court then assumed jurisdiction to hear the application and took the view that some of the 

factors relevant to extension of time applications would also be relevant to considering the re-

instatement of an application that had been struck out for non-appearance. The Court expressly 

found that factors such as the reason for the delay/dismissal, the prospect of success of the 

appeal and any prejudice to the respondent were relevant factors which it would consider.  

31. Ultimately, the Court dismissed the restoration application being satisfied that the applicants 

had failed to adequately explain: (i) the reason for the delay in appealing the decision of the 

court below; (ii) their chances of success; and (iii) the reason for their non-appearance at the 

hearing of their application for leave to appeal.  

32. In Turtle Creek Investments Limited and Daybreak Holdings Limited SCCivApp & CAIS 

No. 234 of 2018, this Court (differently constituted) was called upon to exercise its discretion 

under rule 14(4) and (5) of the Rules to restore the applicant’s appeal which had been struck 

out for non-compliance with the Registrar’s settling order.  

33. Consistent with the approach in Levine, the Court said it was incumbent on the applicant to 

show “good and sufficient cause” why its appeal should be restored.  The Court further stated 

that this must include a good explanation as to why the applicant had failed to comply with an 

order of the Court. Additionally, the Court took the view that the proper exercise of its 
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discretion to restore would require consideration of the prospect of success of the appeal, as 

well as any prejudice which would be occasioned to the respondent if the appeal was restored. 

34. In dismissing the application to restore, the Court found that there was no justifiable reason 

why the applicant had filed an affidavit of compliance stating that the record of appeal had 

been filed when the record was, in fact, missing 7 documents. Counsel for the applicant argued 

that the failure to include the 7 documents should not have resulted in the record being deemed 

non-compliant, because the applicant had decided not to rely on those 7 documents during the 

appeal. The Court, however, was unimpressed with this submission and observed that if the 

applicant felt that the 7 documents which were ordered to be included were no longer essential, 

it could have made an application to dispense with their inclusion in the record.  

35. After considering the parties’ submissions regarding the prospect of success of the appeal, the 

Court said it was not satisfied that they were such as to cause it to overlook the applicant’s 

non-compliance with the orders of the Court. Additionally, the Court found that there was very 

little prospect of success in the appeal because the applicant had not made the payments 

required pursuant to the hire-purchase agreement and, furthermore, both parties had agreed to 

sell the building which was the subject of the appeal. Finally, the Court concluded that restoring 

the appeal would cause great prejudice to the respondent because a pending sale might be 

adversely impacted if there were ongoing legal proceedings between the applicant and 

respondent. 

36. The case of Specialty Management Group Limited and Graeme Moran SCCivApp. No. 

131 of 2018 is another decision emanating from this Court (differently constituted). That case 

similarly involved an application to restore an appeal under rule 14(4) and (5) of the Rules, 

following its dismissal on account of the applicant’s failure to comply with any of the 

Registrar’s orders.  

37. The Court, at paragraph [7], said that showing “good and sufficient cause” included providing 

"a good explanation as to why the order of the court has not been complied with by the 

applicant." 

38. The Court found that the applicant’s affidavit “fell woefully short of providing good and 

sufficient reasons as to why the appeal should be restored.” Additionally, the Court found that 

the excuses offered for non-compliance such as the fact that it was difficult to secure dividers 

to bundle the record and the fact that the attorney had been busy with his duties as chairman 

of a board, did not provide a good and sufficient explanation for the non-compliance with the 

Registrar's settling order.  

39. Notably, the Court took the view that the applicant’s argument that it had a strong appeal, 

would only be relevant if the period within which it had failed to comply was short. The Court 

found that the applicant had failed to file the record of appeal or to deposit the bond more than 
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four months after the Registrar's orders and that it “simply chose to ignore the Order.” This, 

the Court said, “cannot be countenanced.”  

40. In any event, the Court was of the view that the matter did not have a good prospect of success 

because the Court of Appeal would not likely overturn a judge's finding of fact that the 

applicant had been made redundant because there was no work for him to do during an 

extremely slow period. In the end, after considering the factors, including what it said was the 

applicant’s “egregious non-compliance with the Order”, the Court refused to restore the 

appeal.                

41. We turn next to the decision in Skybahamas Airlines Ltd v. Southern Air Charters Co 

SCCivApp 221 of 2017, another decision of this Court (differently constituted). That matter 

involved an application under rule 13(8) of the Rules to restore an appeal which had been 

dismissed on account of the appellant’s failure to attend before the Registrar on the date set by 

Summons to settle the record of appeal. We note that rule 13(8) of the Rules gives the Court 

an identical discretion to that located in rule 14(5) to restore a dismissed appeal upon 

application in its discretion for “good and sufficient cause”.  

42. Counsel for the applicant explained that the applicant’s non-attendance before the Registrar 

was because while the Summons had been received by the firm’s receptionist, it had 

inadvertently not been brought to the attention of counsel with carriage of the matter. 

43. At paragraph [16] of its decision, the Court adverted to the previous Court of Appeal decision 

of Dwight A. Major and Keva Major v The Attorney General SCCrApp No. 34 of 2007. 

There, in an oral judgment, Ganpatsingh, JA, restored the Majors’ appeal after it had been 

dismissed in identical circumstances, namely that the applicants had failed to attend before the 

Registrar to settle the record. In Major, the applicant’s excuse was that while the Summons to 

attend before the Registrar had been served on the applicants’ law firm, no appearance was 

made since counsel with carriage of the matter was on vacation at the time.  

44. The Court in Skybahamas observed that the Court in Major appeared to have accepted this 

explanation for the non-attendance as reasonable since it proceeded to consider whether there 

was “good and sufficient cause” for the restoration of the appeal. Writing the decision of the 

Court Isaacs JA said: 

"19. By “good and sufficient” it may be gleaned that the Court meant prospect 

of success inasmuch as reference was made to a copy of the ruling of the trial 

judge and the Court’s inability to achieve clarity on the question before them. 

Ganpatsingh, JA stated:  

“In the circumstances, we are in no position to say that there is no good and 

sufficient cause why this appeal should not be restored. We have no idea 

whether the appeal has any merit, but that is not the issue before us 

today. It may be that it has none, but that can only be determined on a 
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full consideration of the appeal on its merits.”" [Emphasis added] 

 

45. In Skybahamas, the Court then considered the three questions identified in Gaydamak, 

namely: (i) why the applicant failed to appear; (ii) whether there had been undue delay in 

seeking re-instatement; and (iii) whether any other parties to the proceedings would be 

prejudiced by the re-instatement of the appeal. 

46. After considering the matter, the Court concluded that the internal administrative lapse that 

caused the applicant not to appear before the Registrar was not so egregious that the applicant 

should be precluded from having its appeal restored. The Court also considered that the 2 days 

which elapsed between the dismissal of the appeal and the application to restore did not 

constitute undue delay. Finally, the Court said that the only party who could claim prejudice 

was the respondent, and the respondent had not complained of any prejudice. In the end, the 

Court in Skybahamas determined that in the interests of justice it would exercise its discretion 

in favour of restoring the appeal. 

47. The case of Archibald Minnis v. Henry Taylor and Linda Cartwright SCCivApp No. 2 of 

2019 is another decision in which the Court (differently constituted) was called upon to 

consider whether it should exercise its discretion under rule 31 of the Rules to direct an appeal 

which had been struck out for want of prosecution be re-entered for hearing. The appeal had 

been struck out on an application by the respondent because neither the applicant nor his 

counsel had appeared when the matter was called on for hearing.  

48. All three members of the panel agreed that the appeal had been conducted in an unacceptable 

manner, that counsel for the applicant’s behavior left much to be desired and that there had 

been general non-compliance with the Rules. However, the majority took the view that despite 

these facts, strictly speaking, the appeal had been dismissed simply because the appellant had 

not been present when the matter was called on by the Court’s clerk.  

49. In a majority decision, the Court restored the appeal. Referencing the Gaydamak principles, 

the majority considered that the application to restore had been made within 21 days of the 

dismissal, and that the explanation for the non-appearance was that counsel had been stuck in 

traffic on the day of the hearing and that by the time he arrived at court the matter had been 

struck out. As for prejudice, the Court found that the respondents had been unable to 

demonstrate prejudice save for the delay which would ensue in implementing the judgment. 

50. Observing that the Court had a “wide discretion” under rule 31(2) of the Rules to restore an 

appeal, the majority further took the view that simply refusing to restore the appeal would not 

be the appropriate exercise of the Court’s wide discretion. Thus, Barnett P concluded that the 

more proportionate response would be to order that the applicant pay the respondent’s costs 

for the day that the appeal was dismissed as well as the respondent’s costs of the appearance 

on the application to restore. 
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51. Next, we turn to Rana v Rana, 2020 ABCA 295, a Canadian decision from the Court of Appeal 

of Alberta. In that case, the appellant's appeal had been struck out for failure to file his record 

of appeal, as occurred in the case at bar. In determining whether to restore his appeal, the Court 

set out what appears to be a five-part test. Delivering written Reasons for Decision, Mr. Justice 

Feehan said:  

"[6] The test for restoring an appeal is discretionary, and in deciding whether 

to exercise that discretion a court considers the following factors:  

a) arguable merit to the appeal;  

b) explanation for the defect or delay which caused the appeal to be taken off 

the list;  

c) reasonable promptness in moving to cure the defect and have the appeal 

restored to the list;  

d) intention in time to proceed with the appeal; and   

e) lack of prejudice to the respondent (including length of delay).  

… 

[7] The first factor, arguable merit, in the context of an application to restore 

an appeal is a low bar: all the applicant must establish is that their appeal is 

not hopeless or frivolous: Murphy v Haworth, 2016 ABCA 219, para 23, 2 CPC 

(8th) 201; The Owners: Condominium Plan No 982  6403 v CPI Crown 

Properties International Corporation, 2018 ABCA 232, para 16, 76 Alta LR  

(6th) 318. The onus is on the applicant to show the appeal is not bound to fail: 

932282 Alberta Ltd  v Royal Bank of Canada, 2019 ABCA 252, paras 18-19, 93 

Alta LR (6th) 1.  

[8] None of the factors the Court considers is determinative; the failure of the 

applicant to meet  one of the factors is not fatal, because all of the factors are 

weighed to determine whether overall it  is in the interests of justice to restore 

the appeal and allow the matter to proceed: Prochazka, para  4; Mylonas, para 

4; Allen, para 5; Clark v Institute of Chartered Accountants of Alberta  

(Complaints Inquiry Committee), 2015 ABCA 271, para 5, 607 AR 1; Templanza 

v Ford, 2019  ABCA 309, para 20." [Emphasis added] 

 

52. In Rana, the judge considered the fact that the appellant had vaguely stated that he had matters 

in his professional and private life that made it impossible for him to file the record. The 

appellant also indicated that Covid-19 made it inconvenient for him to file his record. 

Nonetheless, the Court found that most law offices were operating during Covid-19, if only 

remotely. Accordingly, the Court refused to restore the appeal, holding as follows:  

"[16] It is clear that no permission to appeal has been obtained on this appeal 

from costs alone. It is also clear that there is at best a minimal chance of success 
on this appeal, although it cannot be said it is completely hopeless or frivolous. 
However, Salim Rana’s explanations for failing to file his appeal record on 
time are vague and insufficient. His allegation that his ability to file the appeal 
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was affected by the Covid-19 pandemic and his inability to reorganize his 
working and personal life are inadequate explanations for his failure. Zahir 
Rana would suffer prejudice and incur further costs if this matter were 
allowed to continue, and it is not in the interests of justice that Salim Rana’s 
appeal be restored to the record." [Emphasis added] 

 

53. After reviewing the foregoing authorities, it is apparent that the “good and sufficient cause” 

test in rule 14(5) of our Rules is obviously a wide one but its precise scope has (perhaps for 

good reason) not been definitively laid down in any of the authorities emanating from this 

jurisdiction. However, the case of Calderon v. Calderon, (1992) 43 WIR 159 (a decision of 

the Court of Appeal of the Eastern Caribbean States) provides what we consider to be a succinct 

statement as to how the discretion given to the Court to restore a dismissed appeal for “good 

and sufficient cause” might be exercised.  

 

54. In Calderon, the appellant’s appeal was dismissed for want of prosecution, namely, for failure 

to file the record of appeal and to comply with the other requirements of the 1968 Court of 

Appeal Rules. The appellant applied for restoration of his appeal under rule 26(3) which reads 

as follows: 

“An appellant whose appeal has been dismissed under this rule may apply by 

notice of motion that his appeal be restored, and the court may in its discretion 

for good and sufficient cause order that such appeal be restored upon such 

terms as it may think fit.” [Emphasis added] 

55. It is readily apparent that rule 26(3) of the 1968 Rules corresponds almost exactly with rule 

14(5) of our Rules (reproduced earlier) and that it confers the identical discretion on the Court 

for “good and sufficient cause” to restore a dismissed appeal on such terms as it may think fit.  

56. Delivering the decision of the ECS Court of Appeal in Calderon, Floissac CJ explained: 

“According to rule 26(3), the restoration of an appeal is the result of judicial 

discretion, the pre-requisite to the exercise of which is good and sufficient 

cause. Therefore, in order to succeed in his application for the restoration of 

his appeal, an appellant must establish (1) that there is good and sufficient 

cause for the restoration, and (2) that there are preponderant circumstances 

which should incline the court in the interest of justice to exercise its discretion 

in favour of the restoration.” [Emphasis added] 

57.  In Calderon, the appellant sought to explain his failure to prosecute the appeal on the basis 

that although the notes of evidence which he had requested were delivered to his employee in 

a timely manner, the employee had never notified him that they had been received. The Court 

observed that the reason proffered by the appellant was not supported by evidence that he had 

diligently pursued his request for the notes of evidence. The Court further took the view that it 
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was not prepared to find that the negligence of an appellant or his employee could ever 

constitute “good and sufficient cause” for the restoration of an appeal.  

58. The Court nonetheless hypothesized that even if negligence could constitute “good and 

sufficient cause”, there were other factors which militated against restoring the appeal. They 

found that the appellant had been dilatory by filing to restore the appeal more than 10 months 

after it was dismissed. Further, they considered that he had made no effort to show that he had 

an arguable appeal or that it had a reasonable prospect of success if it was restored. 

Accordingly, the Court concluded that it would cause undue prejudice to the respondent if the 

appeal were restored. 

59. Following our review of the authorities, it is clear from Rana that the Canadian jurisprudence 

relative to the discretion to restore a dismissed appeal has proceeded along its own path. 

Notwithstanding that, it does appear that some of the factors considered on restoration 

applications in Canada are identical to those considered in this Court.  

60. What is clear from all of the authorities we have considered, however, is that the discretion to 

restore or re-enter a dismissed appeal is extremely wide and undoubtedly fact sensitive. 

Without attempting to comprehensively lay down all the matters which may be taken into 

account in the exercise of this Court’s discretion to re-enter or restore a dismissed appeal, our 

review of Bahamian authorities suggests that the Court is broadly concerned with the following 

matters: 

1) Whether the applicant filed its application to restore or re-enter the appeal as 

soon as possible after it was dismissed or struck out?  

2) Whether the applicant gave a good and sufficient explanation for his non-

appearance or (as the case may be) for his failure to comply with a Registrar’s 

order or with the Court’s Rules? 

3) Whether the respondent would be prejudiced by the restoration or re-entry of the 

appeal?  

4) Whether the appeal has any prospect of success to justify its restoration? (This 

matter should be examined bearing in mind the Board’s guidance in Gaydamak, 

that a “blameless applicant” is under no duty to prove that the appeal has merit.) 

 

61. We are satisfied that none of the matters to which the Court will have regard is by itself 

determinative. The failure of an applicant to give a good and satisfactory explanation as to any 

one of these matters may not be fatal to the application because in the exercise of its discretion, 

all of the matters are ultimately weighed in the round to determine whether it is in the interests 

of justice to re-enter or restore the appeal and allow the matter to proceed.  

62. Put another way, on an application to restore or re-enter an appeal which has been struck out 

or dismissed, the facts and circumstances which are placed before it are weighed by the Court 
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in its wide and absolute discretion and a determination made as to whether, (as the Court of 

Appeal said in Calderon) “good and sufficient cause” has been shown such that in all the 

circumstances, it is in the interests of justice that the appeal be restored.  

63. Following the approach in Calderon, and mindful as well of the guidance of the Board in 

Gaydamak, we turn now to consider whether the Applicants/Appellants in this case have 

established “good and sufficient cause” for the restoration of their appeal and whether there 

are preponderant circumstances which will incline us in the interests of justice to exercise our 

discretion in favour of restoring the appeal. 

64. Was the application to restore promptly made?: We note firstly that the Applicants/Appellants 

received notice that their appeal had been dismissed on 26 July 2018, and within 12 days of 

the notification filed a Motion on 7 August 2018 seeking to restore the appeal. While the time 

is longer than the 2 days in Skybahamas Airlines Ltd, it is decidedly shorter than the 10 

months in Calderon. Thus, we conclude that the Applicants/Appellants were not unduly 

dilatory in filing to restore the appeal. 

65. However, having moved promptly by filing their Motion of 7 August 2018 to restore the appeal 

and to extend the time for filing the record of appeal, the Applicants/Appellants say that they 

then waited on the Registrar to schedule the Motion for hearing before the Court. As it turns 

out, their 2018 Motion to restore was never listed for hearing. Nor it seems, did the 

Applicants/Appellants take steps to remind the Registrar to schedule their Motion for hearing 

before the Court.  

66. In the meantime, notwithstanding that an appeal had been filed in this Court against the liability 

judgment, the Respondent proceeded to have his damages assessed before the Deputy Registrar 

of the Supreme Court.  

67. Mr. Mackay told us that he had informed the Deputy Registrar of the fact of the appeal but said 

that this did not deter the Deputy Registrar from proceeding with the assessment. He further 

said that he took no steps to seek a stay of the assessment proceedings and participated in the 

assessment exercise which commenced on 29 August 2018 and finally concluded on 2 

December 2021 when the Deputy Registrar issued her written decision on damages and 

certified the sum of $232,556.50 as the amount due to the Respondent for breach of contract. 

68. Following the award, Mr. Mackay, acting for the Applicants/Appellants, filed an appeal against 

the assessment on 11 January 2022 and on 15 September 2022 further filed the Amended 

Motion now under consideration. This effectively means that the restoration/extension of time 

application has, in practical terms, come on for hearing before the Court more than 4 years 

after the liability appeal was dismissed on 12 July 2018. 

69. While acknowledging that it is the Registrar of the Court of Appeal’s duty to set the restoration 

application down for hearing, it is equally true that from a pragmatic perspective, Mr. Mackay 
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ought to have prompted the Registrar to list the motion of 7 August 2018 for hearing before 

the Court. It was the filing of the Amended Motion on 15 September 2022 seeking, inter alia, 

restoration of this appeal that precipitated the application to finally be set down for hearing by 

the Court on 27 September 2022. As we see it, there was nothing precluding Mr. Mackay from 

filing this same Amended Motion in 2021, 2020, 2019, or even in the latter part of 2018, 

thereby prompting a hearing much earlier than the 4 years which have now transpired.  

70. In the premises, not only has 4 years elapsed since the appeal was dismissed, but scarce judicial 

resources have (potentially) been wasted by allowing the Deputy Registrar to expend time 

conducting a whole assessment of damages and issuing a written decision. If the liability appeal 

is restored, and the liability appeal is ultimately successful then obviously the assessment 

appeal will fall away. We are of the opinion that, in view of the lengthy delay which has in fact 

transpired since the appeal was dismissed, the Applicants/Appellants’ prospects of success and 

the merits of the appeal would have to be very compelling to counterbalance the delay and 

convince us that this is an appropriate case to restore the appeal. 

71. Was a good and sufficient explanation given for the Applicants/Appellants’ failure to comply 

with the Registrar’s deadline for filing the record? In support of their application to extend the 

time for filing of the record, the Applicant/Appellants relied on the Affidavit of Rawson 

McDonald (“the Affidavit”) to explain why they did not file the record of appeal within the 30 

days ordered by the Registrar. They explained that the 30-day deadline ended on Friday, 2 June 

2017, which was Labour Day, a public holiday. They also stated that the following Monday, 5 

June 2017, was Whit Monday which was also a public holiday when the Registry would also 

have been closed.  

72. We pause here to consider the provisions of the Interpretation and General Clauses Act, Ch. 2 

with respect to the computation of time:  

 "69. In computing time for the purposes of any written law —  

(a) a period of days from the happening of any event or the doing of 

any act or thing shall be deemed to be exclusive of the day on which the 

event happens or the act or thing is done;  

(b) if the last day of the period is a Sunday or public holiday the period 

shall include the next following day, not being a public holiday;   

(c) where any act or proceeding is directed or allowed to be done or 

taken on a certain day, then if that day is a Sunday or public holiday, 

the act or proceedings shall be considered as done or taken in due time 

if it is done or taken on the next following day, not being a Sunday or 

public holiday;  

(d) where an act or proceeding is directed or allowed to be done or 

taken within any time not exceeding six days, no Sunday or public 

holiday shall be reckoned in the computation of that time."  [Emphasis 

added] 
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73. Applying the provisions to the case at bar, due to the two public holidays, the 30-day period 

stipulated in the Registrar’s Order would have ended on Tuesday, 6 June 2017. 

74. The Affidavit further explained that the Applicant/Appellants’ attorney’s photocopying 

machine malfunctioned on Tuesday, 6 June 2017. Thus, they could not prepare the record “in-

house” and resorted to taking the record of appeal to Bahamas Business Solutions Limited to 

be copied and assembled. They filed it as soon as the copying was completed on Wednesday, 

7 June 2017. A receipt from Bahamas Business Solutions Limited, dated Tuesday, 6 June 2017, 

evidencing the transaction, is exhibited to the Affidavit. 

75. In all of the circumstances, the Affidavit provided a good and sufficient explanation for the 

Applicant/Appellants’ failure to comply with the Registrar’s order to file the record within the 

allotted 30 days. Due to the two public holidays, the record was effectively filed only 1 day 

late. Further, the explanation that the Applicants/Appellants’ photocopy machine 

malfunctioned is plausible and we take judicial notice of the fact that such machines 

occasionally do malfunction. We are satisfied that the Applicants/Appellants acted with 

diligence in securing Bahamas Business Solutions Limited to ensure that the record was copied 

and bundled and filed as soon as they could. In the circumstances, we are satisfied that the 

Applicants/Appellants acted promptly and with due regard for their obligations to the Court; 

accordingly, the 1-day delay and the reasons for it can be excused. 

76. As for the reason why the Motion to restore of 7 August 2018 was not progressed before the 

Court, we take the view that some responsibility for that Motion not being heard must be laid 

at the feet of the Applicants/Appellants as after filing it they simply waited on the Registrar to 

set it down for hearing. Nonetheless, we take the view that the Registry must share the lion’s 

share of the blame for that Motion not being heard as it ought to have set it down for hearing 

promptly after it was filed. That said, we proceeded to examine the question of prejudice. 

77. Prejudice: We turn next to the question of whether the Respondent would be prejudiced by the 

reinstatement of the appeal. In our view, this is a less weighty factor because had the 

Applicants/Appellants filed the record on time, the Respondent would still have had to face 

the appeal. However, the fact that an entire assessment of damages was completed means that, 

if this appeal is restored, the Respondent will have to wait a while longer to collect his damages 

(assuming he succeeds on the appeal). However, after considering the matter, we are satisfied 

that in any event the Respondent could not claim prejudice as even following the assessment, 

he would still have had to wait to collect the award given that an appeal against the assessment 

has been lodged and that appeal is still extant before this Court. Accordingly, we find that 

restoring the appeal will not be unduly prejudicial to the Respondent. 

78. Prospect of success of the appeal: Recognizing that the reason for the late filing of the record 

resulted from an equipment malfunction, which we have found to be excusable, we found it 

prudent to consider whether the liability appeal had any prospect of success. A review of most 
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of the Applicants/Appellants’ intended grounds of appeal suggests that the judge’s finding that 

the First Appellant was liable to the Respondent in breach of contract will be under direct 

challenge at the substantive hearing if the liability appeal is restored.  

79. Counsel for the Applicants/Appellants, Mr. Mackay, submitted that if the appeal were restored, 

the prospect of success would be extremely good. He said that while the Respondent appears 

to have included a claim for breach of contract under the heading ‘Particulars of Negligence’ 

in his Amended Statement of Claim, there was in reality no separate claim for breach of 

contract.  

80. Mr. Mackay relied on the England and Wales Court of Appeal decision in Al-Medenni v. 

Mars UK Limited, EWCA Civ 1041 (followed by this Court (differently constituted) in 

Scotiabank (Bahamas) Limited v. Pinder, SCCivApp. No. 73 of 2021. He submitted that in 

a breach of contract claim, the claimant was required to set out in the Statement of Claim the 

material terms of the agreement with the Respondent and to identify what contractual terms 

(express or implied) were alleged to have been breached.  

81. Mr. Mackay referred as well to O. 18 r. 15 of the Rules of the Supreme Court, 1978 noting 

that a Statement of Claim must not claim any allegation or claim in respect of a cause of action 

unless that cause of action is mentioned in the Writ or arises from facts which are the same as 

a cause of action so mentioned. The pleadings, he said, would confirm that the Respondent had 

not pleaded breach of contract as a cause of action as required. 

82. In examining the prospect of success, we necessarily had to take a closer look at the pleadings 

in the court below. 

83. It is evident that the endorsement on the Respondent’s Writ of Summons, filed in the Supreme 

Court on 18 February 2013, appears to have made no claim for breach of contract. It reads as 

follows:  

"The Plaintiff's claim is against the Defendants for professional negligence in 

respect of a conveyancing transaction between Edward Major and Paul 

Richardson Major of March 2008 in respect of Lot 2 Blueberry Hill 

Subdivision, situated in the Eastern District of the Island of New Providence, 

whereby the Defendants acted as counsel for the Plaintiff and approved the 

transaction and Edward Major's title despite the fact that the said lot had been 

previously conveyed to Ryan O Neil Patrick Moss on 8th November, 2006." 

[Emphasis added] 

 

84. Consistent with the endorsement of claim on the Writ, the Amended Statement of Claim, filed 

on 26 September 2013, contained the following averments:  

"1. At all material times the 1st Defendant, operating as Rawson McDonald & 

Co., the 2nd Defendant, acted as the attorney for the Plaintiff. 
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2. It was a term of the Defendants' retainer that he would exercise reasonable 

care and skill; alternatively, he owed the Plaintiff such a duty in negligence. 

 

3. The Defendants acted for the Plaintiff in the purchase of Lot 2 Blueberry 

Hill Subdivision situated in the Eastern District of the Island of New 

Providence, which said lot was purchased from one Edward Major for the sum 

of $70,000.00 on or about 27th March 2008. 

 

4. As a result of the Defendants' negligence the Plaintiff proceeded with the 

aforementioned transaction to purchase the aforementioned lot despite the 

fact that there was no clear title to the said lot. 

 

PARTICULARS OF NEGLIGENCE 

 

5. It was the Defendants' duty properly to investigate title and to make all 

necessary searches either personally or hiring competent persons to conduct 

the necessary searches and to advise the Plaintiff on any problems with the 

title to the lot he intended to purchase and to advise against such purchase 

where the title was not good and clear. 

 

6. In breach of contract and negligently the Defendants failed to discover 

and/or advise the Plaintiff of the existence of a previous purchase of the said 

Lot by one Ryan Moss on 8th November, 2006, which said purchase was 

registered and recorded at the Registry of Records in the city of Nassau, on 

the Island of New Providence by virtue of a Conveyance of the said date 

recorded at book 9969 pages 593 to 598, lodged for recording on 16th March, 

2007 and allowing the Plaintiff to continue with the said purchase. 

 

7. As a result of the Defendants' negligence the Plaintiff has suffered loss and 

damage." [Emphasis added] 

 

85. Another relevant document is the Plaintiff/Respondent's Statement of Facts and Issues filed in 

advance of the trial. The Respondent put the following facts and issues before the Court: 

"1. At all material times the 1st Defendant, operating as Rawson McDonald & 

Co., the 2nd Defendant, acted as the attorney for the Plaintiff with respect to 

the Plaintiff's purchase of Lot 2 Blueberry Hill Subdivision situated in the 

Eastern District of the Island of New Providence from Edward Major, which 

said lot was purchased from one Edward Major for the sum of $70,000.00 on 

or about 27th March, A.D. 2008. 

2. It was later discovered by the Plaintiff, after the completion of the 

transaction, that the lot was previously conveyed to Ryan O'Neil Patrick Moss 

on 8th November, A.D. 2006 and lodged for recording at the Registry of 

Records in the city of Nassau, on 16th March, A.D. 2007, approximately one 
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year prior to the recording of the Plaintiff's conveyance from the Edward 

Major of the same lot of land. 

3. The Defendants herein did not bring to the Plaintiff's attention, the previous 

conveyance to Ryan O'Neil Patrick Moss prior to the completion of the 

transaction between the Plaintiff and Edward Major or at any time thereafter. 

4. Ryan O'Neil Patrick Moss later commenced Supreme Court Action 

CLE/GEN/00687 of 2012 claiming, inter alia, a declaration that he was the 

beneficial owner of the aforementioned lot. The Plaintiff was unable to present 

any viable defence to the action. 

5. Consequently, the Plaintiff has suffered loss and damage, the said loss and 

damage occurring as a result of the negligence of the Defendants herein in 

failing to bring to the Plaintiffs attention, the previous sale of the lot to Ryan 

O'Neil Patrick Moss. 

STATEMENT OF ISSUES 

1. Whether the Defendants owed a duty of care to the Plaintiff to ensure that 

the title to the aforementioned lot was clear prior to the conclusion and 

completion of the purchase of the said lot of land? 

2. Whether there was a breach of that duty by the Defendants? 

3. If the answer to Question 2 above is yes', whether the Plaintiff suffered loss 

as a result of such breach of duty by the Defendants? 

4. If so, what is the measure of damages?" [Emphasis added] 

86. Asked to address Mr. Mackay’s submission with respect to the pleadings, Counsel for the 

Respondent, Mrs. Strachan relied on her written submissions. In resisting the application for 

restoration, she submitted that the liability appeal had very little merit. She further submitted 

that the pleadings met the threshold to which Evans JA referred in Eden Butler v. Island 

Hotel Company Limited, SCCivApp. No. 210 of 2017 in that they set out the facts the 

claimant intended to prove. She further submitted that no prejudice had ensued from the 

Respondent’s case as pleaded since at paragraph 5 of their Defence, the Applicants/Appellants 

had denied the Respondent’s allegations of breach of contract and of negligence.   

87. As we see it, when one looks at the Respondent’s pleadings, viz. Writ of Summons, Amended 

Statement of Claim, and Statement of Facts and Issues, it appears that the Respondent's case 

was pleaded in negligence, and not in breach of contract. In particular, the Statement of Issues 

recites the classic verbiage utilized when pleading a case of negligence. Save for the sole 

reference to the word "contract" in paragraph [6] of the Amended Statement of Claim, it is a 

legitimate issue for an appellate court to consider whether the pleadings were grounded in 

breach of contract. If there was no properly pleaded case of breach of contract, it would raise 
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the question as to why the Judgment concluded that while the First Appellant was not liable in 

negligence, the First Appellant was nonetheless liable for breach of contract.  

88. We are satisfied that the adequacy of the Respondent’s pleadings relative to his claim for 

breach of contract will undoubtedly feature prominently on the liability appeal if the same is 

restored. Given the state of the pleadings and the fact that the pleadings were ostensibly based 

on professional negligence, it cannot be said that the Applicants/Appellants’ appeal is hopeless 

or frivolous.  

89. In our judgment, the Applicants/Appellants have provided good and sufficient cause to 

convince the Court that notwithstanding the exceedingly lengthy time which has elapsed since 

the appeal was dismissed, there are a preponderance of circumstances in this particular case 

that have inclined this Court in the interests of justice to exercise our discretion in favour of 

the restoration of the appeal. 

90. Having exercised our discretion in favour of restoring the liability appeal, we turn now to 

consider the Applicants/Appellants’ application to extend the time fixed by the Registrar for 

filing the record of appeal.  

Application for Extension of Time - rule 9(1)(b) of the Rules 

91. Rule 9(1)(b) of the Rules provides: 

“9. (1) The Court may, on such terms as it thinks just, by order  

 

(b) extend the period specified in any judgment, order or direction of 

the court, or of the court below, for the doing of anything to which the 

judgment, order or direction relates” [Emphasis added] 

 

92. As this Court has said on countless occasions, there are four factors to be considered on an 

application for extension of time within which to appeal. These are: “the length of the delay, 

the reason for the delay, the prospect of success, and the prejudice, if any, to the respondent."  

See for example: Derek G. Turner et al v. Edward B. Turner et al, SCCivApp No. 170 of 

2013 (para 18); Tyson Strachan v. Albany Resort Operator Ltd, SCCivApp. No. 67 of 2021 

(para 4); and Darlene Allen-Haye v. Keenan Baldwin and anor, SCCivApp. No. 186 of 2019 

(para 21).  

93. In Aidan Richard Sherry v The Queen [2013] UKPC 7, the Board provided further guidance 

as to the considerations a court will take into account when hearing an application for leave to 

appeal out of time. The Board said: 

“14. The Board accepts that the merits of any proposed appeal are relevant to 

an application to extend time. At the very least, it must be shown that there is 

some merit in the proposed appeal before a court will consider whether the 
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delay can be excused. If the appeal has no prospect of success, then it is in no 

one’s interests to allow it to proceed, however short or understandable the 

delay. Conversely, if the appeal is bound to succeed, the court may look more 

kindly upon the reasons for the delay. But even in such a case it is by no means 

inevitable that permission will be granted. It is in the interests of everyone that 

there be an end to litigation, both civil and criminal. The longer the delay, the 

better the explanation must be.” [Emphasis added] 

 

94. Finally, in R v Lesser (1939) 27 Cr. App. R. 69, 71, Humphreys J. offered the following 

caution: 

“There appears to be a danger of the rules which govern the proceedings of 

this court being regarded as of no importance. The court has listened to 

repeated applications for extensions of time for leave to appeal, which have 

been put forward as if the granting of such an application were a mere matter 

of form. While the Court is always willing to listen to such an application on 

the ground that the applicant did not understand what the points in issue were, 

or that he could not read or write, or on some ground of that kind relating to 

the particular case, it should be clearly understood that the person who has 

failed to appeal within the 10 days allowed by statute has lost his right to 

appeal.” 

 

95. With these considerations in mind, we turn briefly to consider whether the 

Applicants/Appellants should be granted an extension of time relative to filing the record of 

appeal. 

96. Length of the delay: It is common ground that in order to comply with the Registrar's order, 

the record should have been filed on or before 6 June 2017. The appeal was dismissed by a 

notice dated 12 July 2018, but the Applicants/Appellants were not notified of the dismissal 

until 26 July 2018. Thereafter, they moved by Notice of Motion filed on 7 August 2018 to 

restore their appeal and to extend the time within which the record should have been filed.  

97. In our judgment, time must be calculated commencing from 6 June 2017, which is the date by 

which the record should have been filed. The Applicants/Appellants did not need the appeal to 

be dismissed to know that they were late in filing the record of appeal. When they filed the 

record on 7 June 2017, they must have known that they were at least 1 day outside of the time 

stipulated for filing the record. 

98. Nonetheless, as their application to extend the time was first filed with the Court on 7 August 

2018, the delay in seeking to regularize their non-compliance with the Registrar’s Order is, in 

practical terms, approximately 1 year and 2 months. This is objectively an inordinate delay. 

We turn next to examine the reasons proffered for the delay.  
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99. Reasons for the delay: The same reasons set out for the delay in paragraphs [71] to [75] of this 

Judgment are applicable to the application for extension of time. Further, we have already 

examined the additional delay which transpired between the filing of the Motion of 7 August 

2018 which has never been set down for hearing before the Court. We took the view that some 

responsibility for that Motion not being heard must be laid at the feet of the 

Applicants/Appellants as they simply waited on the Registrar to set the Motion down for 

hearing. It is obvious that the Registry must share the majority of the blame as it ought to have 

set the Motion down for hearing promptly after it was filed. That said, we proceeded to examine 

the prospect of success of the liability appeal. 

100. Prospect of Success: The same considerations regarding the prospect of success relative to 

restoring the appeal will apply here. As held previously, and in the light of their grounds 

relative to the pleadings vis-à-vis their breach of contract claim, the Applicants/Appellants 

have a viable prospect of success in pursuing their liability appeal.  

101. Prejudice: Once again, the same considerations with respect to the prejudice to the Respondent 

relative to restoring the appeal are also applicable to the application to extend the time within 

which the record should be filed. Accordingly, this factor must be decided in the 

Applicants/Appellants’ favour.  

102. In the result, we exercise our discretion under rule 9(1) of the Rules and extend the time within 

which the record of appeal ought to have been filed. 

Disposition and Order 

103. For all these reasons the appeal against the liability judgment given in the court below on 6 

March 2017 is restored. The application for an extension of time within which the record of 

appeal ought to have been filed is also allowed. 

Consequential Directions 

104. The record of appeal filed by the Appellants on 7th June 2017 shall stand as the record at the 

hearing of the liability appeal. 

105. The Registrar is directed to cause both appeals to be set down for hearing together. 

106. The Applicants/Appellants are at liberty to apply to the Court in relation to their stated intention 

to amend their grounds of appeal. 

107. All parties are invited to file submissions on costs within 14 days of the date of this Judgment. 

 

__________________________________________ 

   The Honourable Madam Justice Crane-Scott, JA  
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__________________________________________                                   

     The Honourable Mr. Justice Jones, JA  

 

__________________________________________ 

                                                              The Honourable Sir Brian Moree, JA       

 


