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 Mr. Luther McDonald, with Ms. Keri Sherman, Counsel for   
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DATES:                  17 September 2020; 23 September 2020; 1 October 2020 

        ************************************************************** 

Civil Appeal - Ex Parte Injunction - Ex Parte Application - Variation of Ex Parte Injunction 

Following Appeal – Legal Expenses 

 

On the 20 August 2020, the first and second respondents obtained an ex parte injunction order 

which, inter alia, compelled Ansbacher to pay out to Mr. Carlo Scevola a sum of $4,000,000.00 

from the first respondent’s account, terminate the appellant’s electronic online banking access 

view to the first respondent’s account at Ansbacher and to prevent the appellant from accessing 

and/or withdrawing funds from the said account. The judge fixed 17 September 2020 for the 

inter partes hearing. 

On 23 August 2020, the appellant sought a stay of the ex parte injunction pending the inter partes 

hearing; and an order varying the injunction to allow for payment out of the account of the 

appellant’s legal and living expenses. The application was heard on 1 September 2020, following 

which the learned judge granted a stay until the hearing of the inter partes hearing, but declined 

to vary the injunction to allow the appellant her legal and living expenses.   

On the 11 September 2020, the appellant filed an appeal against the judge’s refusing to modify 

the ex parte order to permit the release of monies to pay her legal fees as well as to allow the her 

living expenses. 

Held:  Appeal allowed; The ex parte injunction is varied to direct Ansbacher to pay to the 

appellant’s attorneys of record of an amount on account of her legal expenses. The parties  are 

invited to make submissions as to the proper order as to costs. 

 

Where the assets are such that both parties make a proprietary claim to them, the court must 

engage in a balancing exercise of relative injustice. That is, whether the injustice of permitting 

the use of the funds held by the defendant is outweighed by the possible injustice to the 

defendant if she is denied the opportunity of advancing what may, in course, turn out to be a 

successful defence. The Court’s task at this stage is not to determine the merits or lack thereof of 

the differing claims as to beneficial ownership. Our limited role is the proper exercise of the 

balancing discretion. 

 

We are satisfied on the material before us that the appellant has an arguable case that she is the 

beneficial owner of the monies in the account at Ansbacher. It is not a specious defence. We are 

satisfied that it is the proper exercise of the court’s discretion at this time to permit the appellant 
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a limited access to the monies which she claims to be the beneficial owner and to which she 

previously had unlimited access to pay her legal costs. 

 

Kea Investments Ltd v Watson [2020] EWHC 472 (Ch) applied 

Gott v Rune [2020] EWHC 1152 (Ch) considered 

Jones v Jones [2002] EWCA Civ 961 considered 

 

______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Sir Michael Barnett, P: 

 

1. This is an appeal against the decision of Justice Newton refusing to modify an ex parte 

order granted by her on the 20 August 2020 to permit the release of monies to pay the 

appellant’s legal fees as well as to allow the appellant’s living expenses. 

Background 

2. On the 7 August 2020, the respondents sought and obtained an order on an ex parte 

application made to Justice Newton. The draft writ of summons which set out the reliefs 

claimed by the respondents contained an indorsement in the following terms: 

“The Plaintiffs’ claim is for: 

1. An Order in the nature of a mandatory injunction that the 

First Defendant, its employees, servants or agents or 

otherwise howsoever do forthwith allow Mr. Carlo Scevola, 

the ultimate beneficial owner and sole Director of Hot 

Pancakes Limited (“HP Ltd”), the First Plaintiff herein 

unrestricted access to Bank Account No. 2001287 (“the 

Account”) held at the First Defendant in the name of HP 

Ltd to facilitate the payment of legal and business expenses 

on behalf of HP Limited. 

 

2. A Declaration that the Second Plaintiff is the ultimate 

beneficial owner of HP Ltd. 
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3. A Declaration that all Powers of Attorneys issued in the 

name of the Second Defendant were validly revoked on 

July 15th, 2020. 

 

4. A Declaration that the Second Defendant’s signatory rights 

in relation to the Account were validly revoked on July 

15th, 2020. 

 

5. A Declaration that the Second Defendant’s conduct in 

seeking to hold herself out as the ultimate beneficial owner 

of HP Ltd amounts to fraudulent misconduct.  

 

6. A Declaration that the following documents are forgeries 

and as a result are invalid and have no binding and legal 

effect:  

i. the purported Declaration of Trust dated June 

10th, 2020 relative to the Second Defendant’s 

purported shareholding in the First Defendant;  

 

ii. the purported Fiduciary Agreement and 

Indemnity dated July 25th, 2012 purportedly 

between the Second Defendant and CS& P 

Fiduciaire S.A.; and 

 

iii. the purported Agreement for Services dated July 

25th, 2012, purportedly between the Second 

Defendant and CS&P Fiduciaire S.A. 

 

7. An Order in the nature of a prohibitory injunction that the 

Second Defendant whether by herself or by her servants or 

agents or otherwise however be restrained, from 

committing or continuing to hold herself out to be the 

ultimate beneficial owner of HP Ltd and/or having any 

interest in HP Ltd at all.  

 

8. An Order in the nature of a prohibitory injunction that the 

Second Defendant whether by herself or by her servants or 

agents or otherwise however be restrained, from accessing 

and/or attempting to access at the Account.  

 

9. Damages as against the Second Defendant for tortious 

interference with the business of HP Ltd. 
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10. Damages as against the Second Defendant for economic 

loss. 

 

11. Damages as against the First Defendant for wrongfully 

and/or negligently restraining the First Plaintiff’ and/or its 

ultimate beneficial owner Mr. Carlo Scevola from being 

granted access to the Account.  

 

12. Damages as against the First Defendant for breach of 

fiduciary duty and confidence. 

 

13. Damages as against the First Defendant for loss of 

investment opportunity. 

 

14. Interest pursuant to the Civil Procedure (Award of 

Interest) Act at such rate and for such period as the Court 

considers appropriate.  

 

15. Costs.” 

 

3. The affidavit in support of the application for the order was made by Carlo Scevola. It 

was 121 paragraphs long. I set out the material parts of that affidavit setting out the 

background and nature of the dispute. 

“I, CARLO SCEVOLA of Corso Italia I 224 58015 Orbetello, 

Italy make Oath and Say as follows that: 

I am the sole Director and ultimate beneficial owner of Hot 

Pancakes Limited (“HP Ltd” or “the Company”), the First 

Plaintiff herein and a company incorporated pursuant to the 

laws of the Republic of Cyprus. CS& P SA, a company 

registered pursuant to the laws of the Republic of Panama 

holds 100% of the issued shares of HP Ltd, and I hold 100% of 

the issued shares of CS& P SA. I make this Affidavit on my 

own behalf, and I am also duly authorized to make this 

Affidavit on behalf of HP Ltd and CS & P SA. 

Background 

I am the principal of various businesses around the world in 

different sectors, including an international group of 

companies, which offers inter alia international tax planning, 
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asset protection, immigration assistance, company and trust 

formation, privacy solutions and related services. The trade 

name CS&P is the multi-jurisdictional marketing insignia of 

that international group of companies, with offices in 

jurisdictions such as, Switzerland, the Republic of Panama, the 

Republic of Cyprus, Malta, the Dominican Republic and the 

United Arab Emirates. 

Account with Ansbacher (Bahamas) Limited 

Pursuant to a Resolution of the Board of Directors of HP Ltd 

dated January 24th, 2020, I was authorized by the Company to 

open an account with Ansbacher (Bahamas) Limited, the First 

Defendant herein (“the Bank” or “Ansbacher”) and to sign all 

documents in connection therewith. The Resolution of the 

Board of Directors also authorized Amber Murphy, the Second 

Defendant herein and I to issue instructions to the Bank for 

and on behalf of the Company in connection with the Account.  

Now produced and shown to me marked “CS-4” is a true and 

certified copy of the said Resolution. 

In accordance with the said Resolution, I opened an account 

with Ansbacher on behalf of HP Ltd. At present, the Company 

has a deposit and investment account (“the Account”) with the 

Bank. The current Account balance is approximately 

USD$30,000,000.00. More specifically, there is approximately 

USD$1,000,000.00 and approximately €615,000.00 cash on 

account. The remaining sum has been placed on fiduciary 

deposits (“deposit accounts”).   

On January 27th, 2020, the Company issued Powers of 

Attorney to myself and Amber Murphy in relation to the 

Account, which conferred upon us among other things, the 

right to manage the Account on behalf of the Company.  The 

Power of Attorney was executed by Izeth del Carmen Samudio 

Tapia in her capacity as the sole Director of the Company.  

Now produced and shown to me marked “CS-5” is a true copy 

of the respective Powers of Attorneys issued to myself and 

Amber Murphy. 

As a result of the said Powers of Attorney, the signatories of 

the Account were myself and Amber Murphy. Both of us had 
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sole signatory rights in relation to the Account.  Now produced 

and shown to me marked “CS-6” is a true copy of the 

Ansbacher’s Account Application – Corporate Account Form. 

In summary, Ansbacher and Amber Murphy were fully aware 

that I was the ultimate beneficial owner of HP Ltd and the 

Account. This fact is apparent on the face of the Account 

opening documents.   

Additionally, now produced and shown to me marked “CS-8” 

is a true copy of Ansbacher’ s Client Background Memo, 

which also evidences that the Bank at all material times was 

aware that I am the beneficial owner of the Company. 

CS&P SA also has an account (“the CS& P SA Account”) with 

Ansbacher. Therefore, it cannot reasonably be doubted that 

the Bank is aware of the true ultimate beneficial owner of the 

Company. The CS&P SA Account was opened for the purpose 

of receiving dividends from the Company to be used for 

investments in the Caribbean region.  The investments in the 

Caribbean region were to be undertaken after I restructured 

my affairs for tax purposes. The Bank was aware of this fact at 

all material times. Now produced and shown to me marked 

“CS-9” is a true copy of CS&P SA account opening forms with 

the Bank. 

Amber Murphy’s limited role with the Company 

Amber Murphy was formerly the marketing director of HP 

Ltd.  Her role in HP Ltd was to coordinate the work of 

freelance writers, manage advertising, and pay invoices on 

behalf of HP Ltd.  Given that she was required to pay invoices 

on behalf of HP Ltd., access to the HP Account was granted to 

her solely on this basis.  For the record, Amber Murphy was 

never a shareholder and/or director of the Company. 

I first met Amber Murphy in 2012, when she was hired by the 

Company as a freelancer on an online platform known as 

“Upwork” or “Freelancer.com” to provide ghostwriting work 

for the Company. On marketplaces such as “Upwork” and 

“Freelancer.com” you publish a request for a freelancer and 

then you receive offers from freelancers, often dozens or 

hundreds of them apply.  Amber Murphy is a British national 
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and also holds a passport of the Commonwealth of Dominica. 

She also holds a national identity card of the Dominican 

Republic, the legitimacy of which is discussed further below.  

By 2017 Amber Murphy had worked for the Company as a 

freelancer for approximately five years and we built a rapport.  

As a result, by mid-2017 I agreed with her that she would 

manage the Company’s bank accounts which would require 

dealing with administrative matters such as payment of 

invoices on behalf of the Company.   It was at this time that a 

Power of Attorney was issued to her by the Company. I asked 

her to manage the Company’s bank accounts on the basis that 

I do not have sufficient time to manage all of my businesses 

administrative affairs on a day to day basis. Previously, the 

management of the Company’s bank accounts was handled by 

Ms. Rasa Varga. 

As part of Amber Murphy’s new role, I required her to 

manage and oversee the current business transactions and 

collect documentation needed for accounting purposes.  

Notwithstanding this, I still maintained oversight and 

supervision of the Company’s bank account activities, and also 

relied on the supervision from the various banks.  More 

specifically, banks generally check and verify the legitimacy of 

each transaction made or authorized and require proper 

supporting documentation prior to making any payments.   As 

a result, it would have been extremely difficult, if not 

impossible, for Amber Murphy, or Ms. Varga who fulfilled the 

role before Amber Murphy, to have made improper use of the 

various accounts without me noticing. 

As compensation for her work, Amber Murphy had her living 

expenses paid, through a corporate credit card. Her monthly 

expenses were approximately $2,000-$3,000 per month. On 

September 27th, 2017, the Company purchased an apartment 

for Amber Murphy in Portugal as compensation for her past 

and future work.  Amber Murphy did not receive a formal 

salary apart from the foregoing forms of remuneration. Now 

produced and shown to me marked “CS-10” is a true copy of a 

Promissory Note and Title Deed relative to the Portuguese 

Apartment. 
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Initially, I trusted Amber Murphy and valued the work she did 

for the Company.  However, over time our relationship began 

to deteriorate.  It culminated in February 2020, due to 

differing views on the businesses development and personal 

issues.    Specifically, we disagreed on how to spend money for 

advertisement for the Company.  I believed that some of the 

strategies she adopted were not prudent.  Additionally, we also 

disagreed on the future plans I laid out for the Company, 

which included starting to have commercial relationships 

outside of Amazon.com, Inc., hiring third parties and 

structuring the company in a different manner, with more 

formal roles.  

Ultimately, the foregoing were just mere subjects of 

discussions, given that Amber Murphy was never a 

shareholder and/or officer of the Company, her opinions never 

had any formal value given that all decisions related to the 

Company were ultimately up to me and Izeth del Carmen 

Samudio Tapia, the former director of the Company. 

The corporate documents of the Company reflect that Amber 

Murphy was not involved in the affairs of the Company before 

2017. Put another way, there is not a scintilla of evidence which 

reflects Amber Murphy’s involvement in the affairs of the 

Company until 2017.  

Termination of Amber Murphy’s involvement with the 

Company 

In June 2020, Amber Murphy stopped providing me and/or 

the Company with the documentation (invoices, statements of 

accounts, reports) required to be produced by her as part of 

her regular duties to facilitate the monthly financial accounting 

reports to be submitted in Cyprus.  Further, she also failed to 

respond to e-mails from me and my colleagues.  

As a result, I made the decision to terminate Amber Murphy’s 

involvement relative to the affairs of the Company.  I had the 

authority to do so as the ultimate beneficial owner of HP Ltd. 

On May 18th, 2020, by virtue of a Written Resolution of the 

Company it was resolved that, 
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“The Company [i.e. HP Ltd] has decided to suspend and/or 

cancel all Powers of Attorney issued in the name of Ms. Amber 

Murphy, holder of Dominica passport no.R0126699, that they 

should be revoked as of 10 June 2020 and reissued to Ms. 

Karina Sneiderova, holder of Latvian passport 

no.LV6112394.” 

Now produced and shown to me marked “CS-11” is a true 

copy of the said Resolution. 

In accordance with this written resolution, Amber Murphy’s 

involvement relative to the Company was revoked and her 

position was subsequently filled by Ms. Karina Sneiderova.” 

 

4. After the hearing of the ex parte application, the judge made an order in the following 

terms: 

“UPON APPLICATION by Ex-Parte Summons date August 

7th , 2020, on behalf of Hot Pancakes Limited (“HP Ltd” and 

“the Company”) and CS & P SA, the First and Second 

Plaintiffs herein respectively (“the Plaintiffs”). 

AND UPON READING the Affidavit of Wilfred P. Ferguson 

Jr. (“the First Ferguson Affidavit”) and the Second Affidavit of 

Wilfred P. Ferguson Jr. (“the Second Ferguson Affidavit”) 

collectively sworn herein on August 11th , 2020. 

AND UPON HEARING Mrs. Sophia T. Rolle-Kapousouzoglou 

with Mr. Valdere J. Murphy of Counsel for the Plaintiffs.  

AND UPON COUNSEL undertaking to file the Writ of 

Summons and Ex-Parte Summons both dated Augusts 7th , 

2020, and the unfiled First and Second Ferguson Affidavits as 

soon as practicable.   

IT IS HEREBY ORDERED that: -  

1. From the date of this Order, and until further Order of this 

Honourable Court, a Prohibitory and Mandatory 

Injunction is hereby granted against Ansbacher (Bahamas) 

Ltd., and Amber Louise Murphy, the First and Second 
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Defendants herein respectively (“the Defendants”) on the 

terms specified herein.  

 

2. There will be a further hearing in respect of this Order on 

September 17th, 2020 at 2:30 o’clock in the forenoon (“the 

return date”). 

PROHIBITORY AND MANDATORY INJUNCTION 

3. Until the return date or further order of the Court: -  

1) The First Defendant whether by itself, its employees, 

servants or agents or otherwise howsoever do forthwith 

grant access to Bank Account No.2001287 (“the 

Account”) which is held at the First Defendant in the 

name of HP Ltd to Mr. Carlo Scevola, the sole director 

and ultimate beneficial owner of the Company to inter 

alia facilitate the payment of legal and business 

expenses and to make investments up to the sum of 

USD$4,000,000.00. 

  

2) The First Defendant whether by itself, its employees, 

servants or agents or otherwise howsoever do forthwith 

remove the Second Defendant’s electronic banking view 

access to the Account. 

 

3) The First Defendant whether by itself, its employees, 

servants or agents or otherwise howsoever be restrained 

from disclosing confidential information relative to the 

activity of the Account to the Second Defendant or to 

any third parties or otherwise in breach of Section 19 of 

the Bank and Trust Companies Regulation Act, 2000. 

 

4) The First Defendant whether by itself, its employees, 

servants or agents or otherwise howsoever do forthwith 

cancel the fiduciary deposits lodged with Swissquote 

Bank S.A. in the sum of approximately 

USD$7,900,000.00 on behalf of HP Ltd., and return the 

said sum to the Account. 

 

5) The First Defendant whether by itself, its employees, 

servants or agents or otherwise howsoever be restrained 
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from transferring, charging, pledging, depositing 

and/or otherwise dealing with the funds on the Account 

(otherwise than for the purpose of complying with this 

Order) without the express written consent of the sole 

Director of HP Ltd, Mr. Carlo Scevola. 

 

6) The Second Defendant whether by herself, or by her 

servants, agents or otherwise howsoever be restrained 

from accessing and/or withdrawing funds from the 

Account. 

 

7) The Second Defendant whether by herself, or by her 

servants, agents or otherwise howsoever be restrained 

from tortiously interfering with the business of HP Ltd., 

including but not limited to, tortiously interfering with 

the Account. 

 

8) The Second Defendant whether by herself, or by her 

servants, agents or otherwise howsoever be restrained, 

from committing or continuing to represent and holding 

herself out to be a Director and/or ultimate beneficial 

owner of HP Ltd.” 

 

5. By summons dated, 23 August 2020, the appellant applied for a variation of that order. 

The summons sought the following relief: 

“(1) In the event it has not as yet been complied with that 

paragraphs 3(1) of the Order directing that certain sums be 

paid out of the enjoined accounts be stayed until the hearing of 

the of the Second Defendants application to discharge the 

Order on the Return date or such further date for the inter-

partes hearing or until further order of this court. 

(2) That paragraph 3(2) of the Order be stayed pending the 

determination of the Second Defendant’s application for 

variation and/or discharge of the Order on the return date of 

17" September 2020 at 2:30pm or such further date or further 

order of this court. 
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(3) That the Order be varied to allow for a payment out in the 

sum of $500,000.00 to the firm of McKinney Bancroft & 

Hughes on account of estimated legal fees to be incurred in this 

matter up to trial. 

(4) That the Order be varied to allow for the payment of the 

sum of $1,000,000.00 to the Second Defendant on account of 

living expenses. 

 

6. That summons was supported by an affidavit of Andrew Smith an attorney for the 

appellant, Ms. Murphy. The affidavit, based on information and belief, said: 

“4. Murphy is the ultimate beneficial owner of all the 

shares and assets in the Plaintiff company Hot Pancakes 

Limited (“HPL”).  Murphy is a 28 year old prolific author who 

started HPL as a 20 year old. She has published approximately 

300 print, audio and electronic books, 30 of which were written 

exclusively by Murphy and she collaborated with ghost writers 

on the others.  

5. Murphy first came into contact with the second 

Defendant in 2012 when as a 20 year old she decided she 

wanted to get into the online business and settled on working in 

the publishing space and in particular the online sales of e-

books via Amazon’s Kindle Direct Publishing platform. 

Murphy decided she wished to set up a company to receive any 

profits from her online business and found the Second Plaintiff 

CS&P Fiduciarie SA (“CSP”) from an online search. Murphy 

has never met Carlo Scevola who claims to be the sole director 

and beneficial owner of the Plaintiff.  

6. I am informed by Ms. Murphy and verily believe that 

over the course of years from 2012 to 2019 CSP was retained 

by Ms. Murphy to advise her in relation to the structuring and 

placement of her assets which were accumulated over time 

from her work as an author. CSP advised Ms. Murphy in 

connection with the establishment of HPL to receive all of her 

assets and to attend to administrative duties on behalf of HPL. 

Murphy was the CEO of HPL and the donee under a power of 

attorney from the HPL. This structure along with utilising a 

bare declaration of trust is standard practice utilised by 
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offshore providers in all offshore jurisdictions to give their 

beneficial owners ultimate control of their companies while 

maintaining privacy of their affairs. The only difference in the 

present case is that CSP is seeking to rely on this common 

structuring arrangement to fraudulently assert ownership over 

its client’s assets.  

7.  Murphy maintained absolute control over the affairs of 

HPL until 10th June 2020 when CSP fraudulently and 

illegitimately removed her from her roles and revoked the 

power of attorney. Murphy had full control of the HPL 

accounts and CSP’s actions in relation to them. Further 

Murphy had exclusive control of HPL’s transactional accounts 

with Payoneer Inc. (an online payment provider) and Amazon 

Inc., but authorised, permitted and entrusted CSP and its 

representatives to act as trustees and nominees in the 

administrative operations of the business of HPL.  

8. I am informed as aforesaid and do verily believe that 

Murphy discovered that her access to those accounts were 

terminated on 17 July 2020. When she contacted Ansbacher 

she was then told that one Carlo Scevola claimed to be the 

ultimate beneficial owner of the assets of HPL and that her 

power of attorney and signatory rights over the HPL accounts 

had been revoked. She later discovered (on having restored 

access to those accounts) that fraudulent unauthorised 

transactions were conducted by CSP over the Ansbacher HPL 

accounts resulting in misappropriation of HPL assets.  

9. As CSP had advised Ms. Murphy to avoid sending 

money to a personal account and to instead use HPL’s 

accounts directly for all spending, it was known to them that 

she relied on access to these accounts for her day to day living 

expenses. I verily believe that the actions taken to revoke her 

power of attorney and signatory rights and to deny her access 

to the accounts, in addition to being a fraudulent attempt to 

seize control of HPL, was also designed to deprive her of the 

means to defend this fraudulent claim and to inhibit her ability 

prosecute her rights so as to restore her ownership interest.   

10. All of the funds which have been deposited into HPL’s 

accounts are derived from royalty payments earned from 
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online book sales. No one from CSP played any role in the 

creation of the work product which resulted in the published 

books. In fact, Murphy does not know or recall every having 

interacted with a Carlos Scevola, all of Murphy’s interactions 

with CSP were with Gionata Lupi. When Murphy’s 

interactions with Gionata Lupi are examined, it is obvious that 

CSP has always recognized and acknowledged that HPL was 

owned by Murphy. Exhibited herewith and marked “ACDS-2” 

are copies of two email exchanges with Gionata Lupi where 

CSP acknowledges that Murphy is the owner of HPL. Also 

exhibited as “ACDS-3” is a copy of correspondence sent to 

Payoneer Inc. by attorneys acting for CSP, and Murphy is 

certain that on discovery numerous exchanges with CSP will 

prove beyond a doubt that she is the owner of HPL and that 

these proceedings and the steps taken by CSP are overtly 

fraudulent.  

11.  In direct response to Mr. Scevola’s account of her role 

in relation to the Company, I am informed as aforesaid of the 

following responses: 

11.1 Contrary to the account at paragraphs 21 to 25 of the 

Carlo Scevola Affidavit, Ms. Murphy has always had exclusive 

right to determine the publishing affairs of HPL. Ms. Murphy 

herself registered the trademark Bella Forrest and certain 

copyrights, for confidentiality purposes and because she writes 

under a pen name Ms. Murphy agreed with CSP that even the 

intellectual property rights would be registered in the name of 

HPL. 

11.2 Ms. Murphy was not merely a marketing director as 

stated at paragraph 21 who was given signing rights to the 

HPL account for the purpose of paying invoices. In fact, even 

the Plaintiff’s documents at Tab 6 shows Ansbacher’s 

‘Account Application - Corporate Account’ form reflecting 

Ms. Murphy’s designation as CEO.  

11.3 Paragraphs 22 to 24 of the Carlo Scevola affidavit paint 

the picture that Ms. Murphy is merely an employee of the 

Plaintiff Company hired in 2012. Further at paragraph 25 

Carlo Scevola speaks to paying Ms. Murphy $2000 - $3000 per 

month, but also states that the Company purchase a property 
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in Portugal for Ms. Murphy. Paragraph 25 makes reference to 

a Promissory Note for this purchase, as if there was a 

borrowing of funds, however, the documents at Tab 10 show a 

promissory agreement for the purchase and the title deeds in 

the name of Amber Murphy. I am informed as aforesaid that 

Ms. Murphy has always used HPL’s funds to pay her personal 

and living expenses and there was never an employee employer 

relationship rather the company’s funds were used as her own 

funds and this was the structure CSP advised on and set up 

always insisting there was no need for her to have a personal 

account. Indeed, as Ms. Murphy informs if she was a mere 

employee it is incredulous that the Company would purchase 

an €535,000 property for her outright with title vested to her 

name. 

11.4 Carlo Scevola at paragraph 28 asserts that there is no 

record of Ms. Murphy’s involvement in the company’s affairs 

prior to 2017, yet Ms. Murphy entered into contracts with 

ghost writers in her personal name for publication of works 

owned by HPL, one such instance being a 5 April 2013 Non-

Disclosure Agreement in relation to work on the best-selling 

series A Shade of a Vampire and the development of the main 

characters Derek and Sofia. True and correct copies of the 5 

April 2013 NDA and email correspondence with the ghost 

writer referring to the work is attached and marked Exhibit 

ACDS-4. 

11.5  Contrary to the narrative of the Carlo Scevola Affidavit, 

HPL the company and its underlying assets inclusive of money 

and accounts are beneficially owned by Ms. Murphy. 

 

7. The application to vary the order was heard on 1 September 2020 and Newton J gave a 

ruling in the following terms: 

“1. The instant application on behalf of the Second Defendant 

(Ms. Murphy) is by Summons dated 23rd August 2020 for a 

stay of execution of certain provisions of an Order dated 21 

August. The Order, which was mandatory and prohibitive was 

granted ex-parte on behalf of the Plaintiff. 
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2. Counsel has asked that the following paragraphs be stayed 

pending the determination of the application for variation or 

discharge on the Return Day which is set for 17 September 

2020. 

(1) “The First Defendant whether by itself, its 

employees, servants or agents or otherwise   howsoever 

do forthwith grant access to Bank Account No.2001287 

(“the Account”) which is held at the First Defendant in 

the name of HP Ltd to Mr. Carlo Scevola, the sole 

director and ultimate beneficial owner of the Company 

to inter alia Facilitate the payment of legal and business 

expenses and to make investments up to the sum of 

USD$4,000,000.00. 

(2) “The First Defendant whether by itself, its 

employees, servants or agents or otherwise howsoever 

do forthwith remove the Second Defendant’s electronic 

banking view access to the Account.” 

3. In addition she has requested a payment of $500,000.00 as 

estimated legal fees to McKinney Bancroft and Hughes and an 

additional $1,000,000.00 to meet living expenses. 

4. In support Amber Murphy relied on two affidavits of 

Andrew Smith which outlined her role in the Plaintiff 

Company and with the bank account, in addition to her 

relationship with Mr. Carlo Scevola who claims to be the 

beneficial owner and sole director of the Plaintiff Company. 

5. The subject of the action is an account with the First 

Defendant Bank with an approximate balance of 

US$30,000,000.00. 

6. Counsel for Ms. Murphy provided extensive submissions to 

demonstrate to the court the need to stay portions of the 

Order. 

7. Needless to say Counsel for the Plaintiff strenuously objected 

to the application for the stay and to the payment out to Ms. 

Murphy and amply supported her position in her submissions. 
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8. I find that there is a considerable amount of conflicting 

evidence in this matter, each partying alleging fraud on the 

part of the other and both claiming to be the sole beneficiary of 

the subject funds. These issues require ventilation at a trial and 

are inappropriate to be dealt with at this interlocutory stage. 

9. As a result of the competing claims in this matter I will order 

a stay of the Order authorizing the payment of $4,000,000 to 

the Plaintiffs. In addition, I will order that the Bank reinstates 

Ms. Murphy’s electronic viewing access privilege. 

10. At this stage I will follow the decision in Gott vs Rune 

(2020) and not depart from the general view that the 

company’s funds should not be expended on disputes between 

the shareholders. Therefore, no order will be made for the 

payment of legal fees as requested by Ms. Murphy. Also, I will 

not allow the payment out at this time of her claimed living 

expenses. 

11. As regards the Bank investing with the funds, the status 

quo shall be preserved until the Return Date. 

12. The provisions of this Order are to remain in place until 

the outcome of the inter-partes hearing.”    

   

8. It is against that refusal to allow the payment of legal fees and living expenses that the 

appellant has made this appeal. 

 

9. From her ruling the trial judge felt that she was constrained by the jurisprudence in the 

English decision of Gott v Rune [2020] from acceding to the request to use parts of the 

monies in dispute for the payment of the appellant’s living expenses. 

 

10. She said: 

“At this stage, I will follow the decision in Gott v Rune (2020) 

and not depart from the general view that the company’s funds 

should not be expended on disputes between shareholders. 

There no order will be made for the payment of legal fees as 

requested by Ms. Murphy. Also, I will not allow the payment 

out at this time of her claimed legal expenses”….  



19 
 

11. Gott v Rune or Re Profile Partners Ltd Gott v Hauge et al [2020] EWHC 1472(Ch) 

involved an action brought by one shareholder against another shareholder and 

companies in a group under section 994 of the English Companies Act, 2006. That 

section provides: 

“ 994 Petition by company member 

(1) A member of a company may apply to the court by petition 

for an order under this Part on the ground— 

(a) that the company's affairs are being or have been 

conducted in a manner that is unfairly prejudicial to the 

interests of members generally or of some part of its members 

(including at least himself), or 

(b) that an actual or proposed act or omission of the company 

(including an act or omission on its behalf) is or would be so 

prejudicial.” 

12. The court held following decision in Jones v Jones that funds belonging to those 

companies should not be used by either shareholder to finance their dispute. Jones v 

Jones was a dispute under section 459 of English Companies Act 1985. In those cases, 

the court restrained the use of Companies monies in the disputes between the 

shareholders. 

 

13. The dispute in this case has nothing to do with any action similar to the cause of action 

under section 994 of the English Companies Act or its predecessor section 459. 

 

14. This is a dispute as to the beneficial ownership of monies in an account at Ansbacher in 

the name of a company. Mr. Scevola says that he is the beneficial owner of the monies in 

that account; the appellant, Ms. Murphy, says that she is the beneficial owner of those 

monies. 

 

15. That is precisely the way the claim was framed when the respondents sought and 

obtained the order.  Indeed, in 19 of the respondents’ skeleton submissions in support of 

the application for the ex parte injunction, they said: 

“The plaintiffs substantive causes of action against the 

Defendants are set out in the Writ of Summons. The Plaintiffs 

claim against Amber Murphy is based on the fact that she has 

fraudulently represented herself as a beneficial owner of HP 

Ltd which has resulted in the account being frozen” 
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16. I am aware that in an amendment to the Writ of Summons the respondents have deleted 

the claim in paragraphs 2 and 7 of the Indorsement and no Statement of Claim has yet 

been filed. But that is the way the action was framed at the beginning and the basis upon 

which the ex parte injunction was made.  

 

17. The respondents say that Carlo Scevola is the beneficial owner of HP Ltd and not Amber 

Murphy. 

 

18. The jurisprudence as to how the courts treat the use of monies whose beneficial 

ownership is disputed is not found in the Jones v Jones line of cases, but is summarized 

in the recent decision of the English High Court in Kea Investments Ltd v Watson 

[2020] EWHC 472 (Ch). 

 

19. In that case the question was whether a defendant can have resort to assets that are 

subject to an injunction to fund the costs of his defence. Nugee J helpfully summarized 

the law in the following paragraphs from his judgment: 

“The law – payment of legal expenses from frozen assets              

18.     In those circumstances I propose to start with an analysis 

of the substantive legal point, namely whether as a matter of 

principle a defendant such as Ivory Castle should be at liberty 

to have recourse to frozen assets for its legal expenses. 

19.     Certain points are clear from the authorities.  First, there 

is a well-established distinction between the case of an ordinary 

(non-proprietary) freezing injunction, based on what could still 

be described in 1993 as the “relatively modern” Mareva 

jurisdiction, and the case of a proprietary injunction based on 

the much older Chancery jurisdiction to preserve a disputed 

fund: see Sundt, Wrigley & Co Ltd v Wrigley (unrepd, 23 June 

1993) (“Sundt Wrigley”) per Sir Thomas Bingham MR, cited 

by David Richards J in Begum at [35].   

20.     In the former case, the position is as follows: 

1. The “ordinary rule” is that since the money is the 

defendant's own money, he is entitled, subject to his 

demonstrating that he has no other assets with which to 

fund the litigation, to have resort to the frozen assets in 

order to finance his defence: Sundt Wrigley per Sir 

Thomas Bingham MR. 
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2. This is, as Sir Thomas Bingham says, subject to the 

defendant demonstrating that he has no other available 

assets: Tidewater Marine International Inc v Phoenixtide 

Offshore Nigeria Ltd [2015] EWHC 2748 (Comm) 

(“Tidewater”) at [37]-[43] per Males J, Halifax plc v 

Chandler [2001] EWCA Civ 1750 at [17] per Clarke LJ, 

Serious Fraud Office v X [2005] EWCA Civ 1564 at [35], 

[43], [46]-[47] per Clarke LJ, referring to the “burden 

of persuasion” on the defendant, and the need to adduce 

“credible evidence” about his other assets.  Judges are 

entitled to have a “very healthy scepticism” about 

unsupported assertions made by a defendant about the 

absence of assets: Tidewater at [40]. 

 

3.  It is relevant to consider not only the defendant's own 

assets but whether there are others who may be willing 

to assist: Tidewater at [41]-[42]. 

 

4.  The correct test is to consider objectively the overall 

justice of allowing the payment to be made, bearing in 

mind that the assets belong to the defendant and that 

the injunction is not intended to provide the claimant 

with security for his claim: Tidewater at [45], citing Gee 

on Commercial Injunctions.  

 

5.  In most cases the absence of other assets or alternative 

sources of funding is likely to be decisive, as justice will 

require that such assets as there are should be available 

to fund the defendant's defence.  But in what is likely to 

be an exceptional case, this is capable of being 

outweighed by other considerations.  Ultimately it is the 

interests of justice which must be decisive: Tidewater at 

[37], [46]. 

21.     As an example of a case where the Court refused to allow 

a defendant to spend frozen funds on its legal costs, Ms. Jones 

referred me to Atlas Maritime Co SA v Avalon Maritime Ltd (No 

3) [1991] 1 WLR 917 where the defendant (Avalon) applied for 

permission to spend frozen funds on its legal costs on the 

grounds that it had no other assets, but the Court of Appeal 

declined to allow it to, on the basis that its parent company 
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(Marc Rich) exercised financial control over its affairs and had 

chosen to leave it without other funds.  Lord Donaldson MR 

said at 926B that he was satisfied that Marc Rich would make 

money available to enable Avalon to defend the claim, unless 

the view were taken that it would simply be throwing good 

money after bad.  Nicholls LJ, to similar effect, said at 929E-H 

that Marc Rich had chosen to operate the purse-strings so as to 

leave Avalon with no other money, and that Marc Rich should 

be left to finance Avalon's defence if it considered it worth 

doing, adding that otherwise Avalon's defence would be 

conducted at the expense of Atlas (the claimant).   

22.     In the case of proprietary injunctions, however, the 

position is different: see Grant and Mumford, Civil Fraud (1st  

edn.) at §32-059 to §32-068.  Here the principles are as follows: 

1. Since the basis of the proprietary claim is that the 

particular asset in question is said to belong to the 

claimant, the question is not whether the defendant 

should be able to use his own assets, but whether he 

should be permitted to use assets which may turn out to 

be the claimant's.  There is therefore no presumption in 

favour of his being able to do so. 

 

2. There are four questions which fall to be answered: 

Independent Trustee Services Ltd v GP Noble Trustees 

Ltd [2009] EWHC 161 (Ch) (“ITS”) at [6] per Lewison 

J.  The first is whether the claimant has an arguable 

proprietary claim to the money.   

 

3. The second is whether the defendant has arguable 

grounds for claiming the money himself; as Millett LJ 

said in The Ostrich Farming Corp Ltd v Ketchell 

(unrepd, 10 Dec 1997): 

“No man has a right to use somebody else's 

money, for the purpose of defending himself 

against legal proceedings.”  

4. The third is whether the defendant has shown that he 

has no other funds available to him for this purpose. 
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5. But even if the defendant gets over this hurdle then the 

Court has a discretion: Sundt Wrigley, where Sir 

Thomas Bingham referred to the Court having to make 

a: 

“careful and anxious judgment … as to whether 

the injustice of permitting the use of the funds 

held by the defendant is outweighed by the 

possible injustice to the defendant if he is denied 

the opportunity of advancing what may, in 

course, turn out to be a successful defence.” 

(I have not seen a transcript of this judgment but 

only quotations from it, and in some of these the 

words “what may, in course, turn out” appear as 

“what may of course turn out”, but nothing of 

course turns on this.)  See also Xylas v Khanna 

(unrepd, 4 Nov 1992) where Hoffmann LJ 

referred to the decision requiring the balancing 

of the risks of injustice and to it being very much 

a matter of discretion. 

23.     Those principles were not disputed before me.” 

20. Unfortunately, this jurisprudence does not appear to have been put before Justice Newton 

to assist her in the exercise of her discretion. 

 

21. In a nutshell, where the assets are such that both parties make a proprietary claim to them, 

the court must engage in a balancing exercise of relative injustice. That is whether the 

injustice of permitting the use of the funds held by the defendant is outweighed by the 

possible injustice to the defendant if he is denied the opportunity of advancing what may, 

in course, turn out to be a successful defence. 

 

22. Regrettably, the judge below did not conduct that balancing exercise and we must do so 

ourselves. 

 

23. At the outset, we are satisfied on the material before us that the appellant has an arguable 

case that she is the beneficial owner of the monies in the account at Ansbacher. It is not a 

specious defence. Mr. Scevola’s account that Ms. Murphy was simply a trusted employee 

who had been given unlimited control of $30 million is at best suspect. The fact that the 

monies in the account were used to buy a home in her name lends credibility to her story 

that the monies were hers. Companies may allow an employee to use property belonging 

to the company for accommodation as part of their remuneration; it is less credible that 

they would put the title to the property in the name of the employee. There is no 

suggestion that this property in Portugal was the appellant’s primary residence.  
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24. Paragraph 10 of the affidavit sworn on behalf of the appellant is in the following terms: 

“10. All of the funds which have been deposited into HPL’s 

accounts are derived from royalty payments earned from 

online book sales. No one from CSP played any role in the 

creation of the work product which resulted in the published 

books. In fact, Murphy does not know or recall every having 

interacted with a Carlos Scevola, all of Murphy’s interactions 

with CSP were with Gionata Lupi. When Murphy’s 

interactions with Gionata Lupi are examined, it is obvious that 

CSP has always recognized and acknowledged that HPL was 

owned by Murphy. Exhibited herewith and marked “ACDS-2” 

are copies of two email exchanges with Gionata Lupi where 

CSP acknowledges that Murphy is the owner of HPL. Also 

exhibited as “ACDS-3” is a copy of correspondence sent to 

Payoneer Inc. by attorneys acting for CSP, and Murphy is 

certain that on discovery numerous exchanges with CSP will 

prove beyond a doubt that she is the owner of HPL and that 

these proceedings and the steps taken by CSP are overtly 

fraudulent.” 

25. That evidence we are satisfied meets the threshold identified in the Kea Investments 

case that the appellant has an arguable case that she is the beneficial owner of the monies 

in the account at Ansbacher. 

 

26. As to Mr. Scevola’s claim to be the ultimate beneficial owner of HP Ltd and the monies 

in the account at Ansbacher, it is clear that he has an arguable case based on the corporate 

documentation. Of course, the Court is well aware that for various reasons and purposes 

monies beneficially belonging to one person may be held by another on a fiduciary basis 

and leaves the beneficiary exposed to breaches of that trust such as alleged by Ms. 

Murphy. 

 

27. As to the third test whether the appellant can show that she has no other means to finance 

the litigation, this test is met by Mr. Scevola’s own evidence where he says that the 

appellant had no other income or assets. In paragraph 97 of his affidavit, he said: 

“As far as I am aware, Amber Murphy has no other source of 

income since her relationship with the First Plaintiff has been 

terminated. It is therefore unlikely that she will be in a position 

to satisfy an award of damages in any event as a result of her 

fraudulent and unlawful conduct as set out above.  
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As far as I am aware, Amber Murphy does not have any assets, 

except an apartment in Portugal which the Company 

purchased for her with my approval.  The apartment is valued 

at €535,000.00.” 

28. Unless monies were released, there is an evidential basis for believing she would not be 

able to defend this claim. 

 

29. The amount of monies at stake is US$30 million. 

 

30. The Court’s task at this stage is not to determine the merits or lack thereof of the differing 

claims as to beneficial ownership. Our limited role is the proper exercise of the balancing 

discretion. Should the order be varied to permit the appellant to use some of the monies 

in the first respondent’s account to which she has always had access and which she 

claims to be hers beneficially in order to defend herself in this case? Or whether the risk 

to the respondents of the loss of what may be their money warrant not permitting the 

appellant the use of any part of that money? 

 

31. Having balanced the relative risks of injustice, we are satisfied that it is the proper 

exercise of the court’s discretion at this time to permit the appellant a limited access to 

the monies which she claims to be the beneficial owner of, and to which she previously 

had unlimited access, in order to pay her legal costs.  

 

32. We are not satisfied that evidence was placed before the Court to satisfy us as to the 

reasonableness of the amounts sought in the appellant’s Summons. Indeed, a Bill of Costs 

was not placed before us. Mr. Wilson Q.C. on behalf of the appellant, however, agreed 

that a smaller sum in the amount of US$150,000.00 may be sufficient to cover the 

appellant’s legal costs to enable her to seek to set aside the ex parte order and to prepare a 

defence and conduct initial discovery.  

 

33. Given the nature of the claim and the complexity of the issues involved in defending the 

claim and readying the matter for trial, that amount seems to us to be reasonable and we 

will vary the injunction in terms to permit Ansbacher to release monies in that amount to 

the appellant on account of her legal expenses.  The ex parte order filed on 21 August, 

2020 is therefore varied by inserting the following new paragraph immediately after 

paragraph 3(5): 

“(5A). The First Defendant whether by itself, its employees, servants 

or agents or otherwise howsoever do forthwith pay to the Second 

Defendant’s attorneys-at-law of record, Messrs. McKinney Bancroft 
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& Hughes, the sum of USD$150,000.00 on account of the Second 

Defendant’s legal expenses.” 

34. The variation of the ex parte order is made conditional upon the appellant producing to 

Justice Newton (within 7 days) a written undertaking that she will reimburse the first 

plaintiff (HP Ltd) the amount so disbursed in the event that it is found following final 

determination of Supreme Court action No. CLE/gen/720/2020 that she is not the 

ultimate beneficial owner of HP Ltd’s account.  

 

35. As to the appellant’s living expenses, we have no evidence of her real needs as to living 

expenses. It is our judgment that this issue should be revisited by the judge at the next 

inter partes hearing which was originally scheduled for the 17 September 2020 but was 

adjourned to await the outcome of this appeal. At the inter partes hearing, we anticipate 

that the judge should consider, inter alia, any evidence as to needs for living expenses 

and to permit the release of sufficient funds to permit the appellant to meet her reasonable 

living expenses.  

 

36. This appeal is allowed and the ex parte order is varied as indicated above. For the 

avoidance of doubt, it must be said that in granting the appellant the sum of 

US$150,000.00 on account of her reasonable legal expenses, we have formed no opinion 

on the issue whether the ex parte injunction was rightly or wrongly granted by the 

learned judge. The grant of legal expenses to the appellant was a very discrete issue on 

this appeal; and should not be construed as our having interfered in any way with the 

exercise of the learned judge’s discretion (to be exercised at the upcoming inter partes 

hearing) whether to continue or to vary or discharge the orders which she made on an ex 

parte basis on 20 August, 2020.  

 

37. We invite the parties to make written submissions as to the proper order as to costs. 

 

_______________________________________ 
                                                              The Honourable Sir Michael Barnett, P 

 

 

_______________________________________ 
                                                                             The Honourable Madam Justice Crane-Scott, JA 

 

 

_______________________________________ 
                                                                           The Honourable Madam Justice Bethell, JA  


