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Civil Appeal-Application for leave to appeal -Application for a stay of execution of Judgment- 

Whether Dove Properties is a subsidiary of GBC-Whether the Judgment emanates from a cause 

or matter relating to land? - Or whether it is merely a statutory debt -Real Property Tax Act- 
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Rules of the Supreme Court Order 31;  Order 69 rule 4(1); Order 291(c) - Section 63 of the 

Supreme Court Act. 

By a Consent Order dated 3 May, 2019 and filed on 10 May, 2019, Judgment was entered for the 

Respondent against the Applicant in the amount of $2,178,297.53 in an action before the Supreme 

Court. By Summons filed herein on 30 June, 2020 the Respondent moved to enforce the consent 

Judgment. On the 4th day of September, A. D., 2020 Charles J granted an Order for the sale of the 

property to which the outstanding tax was attached. 

On the 9th November 2020 the Intended Appellant (Applicant) filed a summons seeking an 

extension of time within which to file an appeal and also a stay of the judgment pending the 

determination of the Appeal.  The Applicant sought leave to argue on appeal that “the claim made 

in the Writ of Summons herein (as amended) was for a statutory debt under Sections 3 and 23 

(inter alia) of the Real Property Tax Act. The claim and thus the cause or matter clearly related 

only to a tax debt, and the land was only incidental to the claim for debt which was the only claim 

made in the cause or matter.” 

HELD: Application for Extension of Time dismissed; costs awarded to the Respondent 

(1) We were not persuaded that the claim was merely for a statutory debt and did not relate to 

a claim relative to land.  The judgment debt created a charge on the land in question 

pursuant to section 63 of the Supreme Court Act. Additionally, the effect of section 25 of 

the Real Property Tax Act was to fix the debt to the land even prior to the judgment of the 

Court. It follows that Charles J was right to accede to the application before her as the 

matter clearly related to a particular piece of land. 

 

(2)  Once the application for leave failed there was no basis on which to consider the 

Applicant’s request for a stay. 

 

Claridge Williams v George Baker SCCivApp 65 of 2006   applied 

 

______________________________________________________________________________ 

REASONS FOR DECISION 

______________________________________________________________________________ 

 

Reasons for Decision delivered by Honourable Mr. Justice Evans, JA 

 

INTRODUCTION 

1. The Intended Appellant (hereinafter “the Applicant”) by Summons filed on the 9th November 

2020 sought the following reliefs:- 
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“(1) an Extension of Time, pursuant to Rule 9 of the Court of 

Appeal Rules, 2005, within which to file a Notice of Appeal 

Motion of the Judgment herein of Mme. Justice Indra Charles 

delivered at the hearing in this action on the 4th day of 

September A.D., 2020 in the form of the Draft Notice of Appeal 

Motion annexed hereto; 

 (2)  A Stay of Execution of the said Order herein of Mme. 

Justice Indra Charles delivered at the hearing in this action on 

the 4™ day of September A.D., 2020 pending the determination 

of this Appeal;  

(3) The Costs of and occasioned by this application be provided 

for; 

(4) Such further or other order as to the Honourable Court shall 

seem just...” 

2. The Summons Further sought: 

“… an Order that execution of the Judgment in the action 

and/or the said Order dated the 4th  day of September A. D. 2020 

be Stayed pending the determination of this Appeal.” 

3. The Applicant’s Summons was supported by an Affidavit filed also on the 9th November 2020 

which was sworn by Mark A G Finlayson, a Director,  and the Vice President of the Applicant. 

 

4. Mr. Finlayson provided a Supplemental affidavit which was filed on the 12th November, 2020.  

The respondent provided an affidavit in response which was sworn by Mrs. Cheryl Simms and 

filed on the 11th November, 2020. 

 

5. We heard the aforesaid applications on the 12th November 2020 and after hearing submissions 

from Counsel we dismissed the summons and promised to provide written reasons which we 

do now. 

THE APPLICATION 

6. It is now well accepted that the matters which call for consideration in this application are: (1) 

the length of the delay (2) the reasons for the delay, (3) whether there is an arguable case on 

the appeal, (the prospects of a successful appeal) (4) the degree of prejudice to the respondent 

if time is extended. See: Claridge Williams v George Baker SCCivApp 65 of 2006 where 

Osadebay, JA noted as follows: 

“10. Such an application calls for the exercise by this court of a 

judicial discretion the nature of which has been described by 

Lord Donaldson of Lymington MR in Norwich & Peterborough 

Building Society Vs. Steed (1991) 1. WLR 449 at p. 454 as a 
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‘discretionary balancing exercise’ which rejects the notion that 

once there is a good excuse for the delay, it is not necessary to 

consider the merits of the appeal. See also Paradise Island Ltd. 

vs. Wells, Appeal No. BHSJ. No. 12 of 1999, Bahamas Court of 

Appeal (unreported) decided on 29th January, 1999, Quillen 

and ors. Vs. Harney, Westwood & Riegels No. 1 (2001) 58 WIR 

143. 

11. The matters which call for consideration in this application 

are: (1) the length of the delay (2) the reasons for the delay, (3) 

whether there is an arguable case on the appeal, put in another 

way, the applicant’s chances of a successful appeal (4) the degree 

of prejudice to the respondent if time is extended. The discretion 

which is to be exercised is unfettered and should be exercised 

flexibly having regard to the facts of the particular case: Palata 

Ltd. Vs. Burt & Sinfield Ltd. (1985) 1 WLR 942 at 947, per 

Ackner LJ. However in exercising its discretion the Court does 

not lose sight of the fact that the Rules of Court were made to 

provide for an orderly and expeditious disposition of appeals 

and therefore must be observed. See: Costellow Vs. Somerset 

County Council (1993) 1 WLR 256, per Sir Thomas Bingham, 

M.R., as he then was.” 

7. The delay in filing the Appeal which at the filing of the Summons was some 24 days was said 

by Mr. Finlayson to be due to “the restrictions, curfews, and lockdowns under the Emergency 

Powers Act 2020, the difficulty or near impossibility of person to person interviews due to 

comorbidities of the witnesses.”  

 

8. Mr. Finlayson  further opined that “ the prejudice to the (Defendant) Intended Appellant, Dove 

Properties Limited, if we are not able to appeal the Order herein of Mme. Justice Indra Charles 

delivered at the hearing in this action on the 4t day of September A.D., 2020 and to obtain a 

stay of execution of the said Order pending the determination of this Appeal resulting in the 

subject property being sold or otherwise disposed of (at a distress sale) will be severe and 

irreparable, and would far outweigh any prejudice to the (Plaintiff) Intended Respondent who 

is entitled to Statutory Interest on the Judgment Debt until payment”. 

 

9. It was however the absence of any real prospects of success which lead to our decision to 

dismiss the Applicant’s summons with costs to the Respondents. The grounds on which the 

Applicant intended to rely if leave was granted were contained in a draft Notice of Motion 

which was exhibited as an attachment to the summons of the 9th November 2020 in the 

following terms: 

 

 

“That the Grounds of this Appeal are that: 
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(1) The Learned Justice erred or misdirected herself or misapprehended the effects 

of her findings of facts, or those facts that were deemed as being read, in her 

Ruling of the 4th day of September 2020, particularly in omitting due regard to 

the documentary and/or oral evidence of the Appellant; 

(2)  The Learned Justice erred or failed to consider or to give 

sufficient regard to the fact that General Bahamian Company 

Limited (GBC) had commenced an Action against the (Plaintiff) 

Intended Respondent to seek settlement of the arrears of rent 

and therein gained an Injunction restraining the sale of any of 

the (Defendant) Intended Appellant's demised premises until 

after the trial or further order, which said Injunction has not 

been lifted and continues to be in effect; 

 

(3)  The Learned Justice erred or failed to consider or to give 

sufficient regard to the fact that negotiations had started and 

were continuing for a “global settlement” of both Actions; 

 

 

(4)  The Learned Justice erred or failed to consider or to give 

sufficient regard to the fact that the Appellant is a subsidiary of 

GBC which is owed arrears of rents sufficient to offset the claim 

for Real Property Taxes, and/or along with the addition of the 

transfer of properties equal to or greater than the Respondent 

Treasurer’s claim; 

 

(5)  The Learned Justice erred or failed to consider or to give 

sufficient regard to the fact that negotiations had already begun 

by meetings with the Attorney General's Office and the 

Attorneys for the Respondent, but which meetings and 

negotiations were overcome by the Christmas holidays (2019), 

the Covid-19 pandemic, the Emergency Powers Act and 

Regulations, and limited in person contact with witnesses who 

were of advanced age and subject to comorbidities, which 

severely stalled the giving and taking of instructions towards 

settling the matters; 

 

(6)  The Learned Justice erred or misdirected herself in 

failing to grant additional time for the negotiations for a “global 

settlement” of both Actions to be completed; 

 

(7)  The Learned Justice erred or failed to consider or to give 

sufficient regard to the fact that the (Defendant) Intended 

Appellant is a subsidiary of General Bahamian Companies 

Limited, and that the said Injunction applies to all of its 
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properties including that of the said (Defendant) Intended 

Appellant; 

 

(8)  The Learned Justice erred and broke with established 

Supreme Court procedure by calling a witness for the 

government from the Attorney General’s Office by way of a 

telephone call; 

 

(9)  The Learned Judge erred by refusing to adjourn the 

hearing to a later date so that the (Defendant) Intended 

Appellant could prepare for and properly cross examine the 

witness despite the (Defendant) Intended Appellant's dispute as 

to the veracity and completeness of the witness’ testimony; 

 

 

(10)  The Learned Judge by erred by refusing to allow such 

cross examination in order to find out whether the ( Plaintiff) 

Intended Respondent had willfully (11) (12) or negligently 

resisted her or Justice Thompson’s previous order to meet and 

negotiate prior to the date she had set for enforcement; 

 

(11)  In spite of the fact that the above issues having been 

raised at the commencement of the hearing of the said 

application pursuant Order 31 of the Rules of the Supreme 

Court for an order to sell the property of the (Defendant) 

Intended Appellant, the Learned Justice ordered that the 

matter proceed with enforcement of the Judgment; 

 

(12)  The learned Justice erred or misdirected herself or acted 

without or in excess of jurisdiction in granting an enforcement 

order for the sale of the (Defendant) Intended Appellant's land 

under Order 31 of the Rules of the Supreme Court on a claim 

made in respect of a statutory debt under Sections 3 and 23 

(inter alia) of the Real Property Tax Act, when the said Order 

31 by its terms is limited to “any cause or matter relating to any 

land”. 

 

 

BACKGROUND FACTS 

10. The background facts are important to an understanding of this matter, so I will set out that 

portion which is relevant to assist this understanding. By Writ of Summons filed on the 8th 

August 2016 the Respondent brought a claim against the Applicant alleging that: 

“2.The First Defendant is and was at all material times the 

owner of the property located at No. 56 Bay Street in New 
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Providence, Nassau, The Bahamas which is more particularly 

described in the Schedule to a Conveyance dated 17 February, 

2004 between Turtle Property Limited and the First Defendant, 

which at that time was called The Dove of Lyford Cay Limited, 

which has been recorded in the Registry of Records in New 

Providence in Volume 9072 at Pages 300-306 ("the Property"). 

Further, the First Defendant is the owner of the Property as 

defined in section 2(l) of the Act. 

… 

5. In accordance with section 3 of the Act, Real Property Tax is 

payable on the Property annually at the rates of tax specified in 

the Act or such other rates of tax as may be fixed from time to 

time by the Minister of Finance by order. Additionally, a 

surcharge, expenses and penalties are in certain circumstances 

payable under the Act. 

… 

7. As of 21 June,2016 the total amount of Real Property Tax and 

surcharge payable … in respect of the Property is $2,17 8,297.53 

("the Outstanding Tax"). 

… 

11. On 2l June, 2016 the Treasurer issued a certificate under 

section 38(2) of the Act ("the Certificate") stating that as of I 

January, 2016 the Outstanding Tax was due and payable by the 

First Defendant. The Certificate will be relied upon for its full 

terms and effects.” 

11. By a Consent Order dated 3 May, 2019 and filed on 10 May, 2019, Judgment was entered for 

the Respondent against the Applicant in the amount of $2,178,297.53. By paragraph 2 of that 

Order, execution of the Judgment was stayed until 30 November, 2019.  

 

12. Of relevance also is the fact that by Supreme Court Action CLE/gen/00849 of 2018 between 

General Bahamian Companies Limited v The Treasurer of the Commonwealth of The 

Bahamas and The Attorney General the Plaintiff Company (GBC) in that action made a 

claim for the recovery of outstanding rent from the named defendants. GBC then on the 18th 

February 2019 obtained an Order from Keith Thompson, J which provided that: 

“IT IS ORDERED and directed that the First Defendant by 

their agents or servants or otherwise howsoever be restrained 

and an injunction is hereby granted restraining them from 

disposing or selling, mortgaging, pledging, transferring or 

dealing with or entering into any sale of any of the Plaintiff's 
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demised premises and from entering upon the Plaintiff's 

premises, until after the trial of this matter or until further 

Order”. 

13. Armed with the Order from Thompson, J the Applicant then sought to arrange a setoff with 

the parties involved in the two actions (which I should note have not been consolidated). The 

basis of the request by the Applicant for a setoff was the assertion that the Applicant Company 

herein is a subsidiary of GBC. It appears that this attempt to effect a setoff failed and by 

Summons filed herein on 30 June, 2020 the Respondent moved to enforce the Consent 

Judgment. On the 4th day of September, A. D., 2020 Charles, J granted the Order for the sale 

of the property and it is that Order which was the subject of the proposed Appeal. 

SUBMISSIONS 

14. Not-withstanding the number of grounds of appeal which had been proposed by the Applicant 

Mr. Edwards’ submissions were reduced to the following points. Firstly, that as the Applicant 

Company is a subsidiary of GBC the property to which the Order for sale relates is covered 

and protected by the Injunction granted by Thompson J. Secondly, that the Charles, J ought to 

have given proper consideration to the fact that a setoff was being discussed between the 

parties. However, Counsel’s main submission was that the Summons for enforcement was 

brought only pursuant to Order 31 of the Rules of the Supreme Court which is only applicable 

in any cause or matter relating to land and that the claim by the Respondent was not such a 

case. 

 

15. Mr. Moree submitted that the issue of the relevance of the action by GBC was raised before 

Charles,J at the enforcement hearing but there was no evidence presented which supported the 

claim that the Applicant was a subsidiary of GBC. Counsel further submitted that there was no 

substance to the Applicant’s contention that Justice Charles “acted without or in excess of 

jurisdiction” by making the Order in a matter which does not relate to land. He submitted that 

this matter does relate to land as Real property taxes only accrue by virtue of a party owning 

real property. 

 

16. Mr. Moree further argued that in any event by virtue of Section 63 of the Supreme Court Act 

the Judgment constitutes an equitable charge on the land which has been ordered to be sold. 

Section 63 of the Supreme Court Act provides that: 

“(1) A judgment entered up in the Supreme Court (whether 

before or after the commencement of this Act) against any 

person (in this section called a “judgment debtor”) shall operate 

as an equitable charge upon every estate or interest (whether 

legal or equitable) in all land to or over which the judgment 

debtor at the date of entry or at any time thereafter is or 

becomes – 

(a) beneficially entitled; or 
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(b) entitled to exercise a power of disposition for his own 

benefit without the assent of any other person;  

 and the judgment shall bind: 

i. the judgment debtor, 

 

ii.   all persons deriving title under him subsequent to the 

entry of the judgment, and 

 

iii. all persons capable of being bound by a disposition by the 

judgment debtor made after the entry of the judgment, 

including the issue of his body and all other persons (if 

any) whom he might, without the assent of another 

person, have barred from any remainder, revision or 

other interest, in the land.  

 

(2) A charge imposed under subsection (1) shall have the like 

effect and shall be enforceable in the same manner as an 

equitable charge created by the debtor by writing under his 

hand. 

 (3) The preceding provisions of this section shall apply in 

relation to a judgment, order, decree or award (however called) 

of any court or arbitrator (including any foreign court or 

arbitrator) which is or has become enforceable, as if it were a 

judgment or order of 8 the Supreme Court as they apply in 

relation to a judgment or order of the Supreme Court. 

 (4) A charge imposed by this section shall take priority over all 

other mortgages or charges affecting the land other than – (a) 

any mortgage or charge registered prior to the date of the 

entering up of the judgment; or (b) any further advance made 

under the security of a mortgage or charge registered prior to 

such date which provides for the mortgagee or charge to make 

further advances 

 (5) For the purposes of subsection (4), “registered” means 

lodged and accepted for record in the Registry in accordance 

with the Registration of Records Act.” 

DISCUSSION 

The Claim for a Setoff 

17. It should be noted that by his Supplemental Affidavit, Mr. Finlayson produced what purported 

to be amendments to the Annual Returns for the years 2019 and 2020.  These Returns show 

GBC as the holder of two of the issued shares in the Applicant Company. There are a number 
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of things which are unclear relative to these Returns the primary one being when it is alleged 

GBC became a shareholder in the Applicant Company. However, what is clear is that on the 

4th September 2020, when the enforcement order was made, there was no evidence before 

Charles, J to support the Applicant’s claim that the Applicant was a subsidiary of GBC. This 

was seen from the fact that the date stamp which appears at the bottom of the document post -

dated the making of the Order. 

 

18. It is also important to note that having regard to the provisions of Order 69, Rule 4(1) of the 

Rules of the Supreme Court Charles,J was not obligated to have regard to the action filed by 

GBC. Order 69, rule 4(1) provides that: 

“4. (1) Notwithstanding Order 15, rule 2, and Order 18, rules 17 

and 18, a person may not in any proceedings by the Crown make 

any counterclaim or plead a set-off if the proceedings are for the 

recovery of, or the counterclaim or set off arises out of a right 

or claim to repayment in respect of, any taxes, duties or 

penalties”. 

19. With regard to the injunction granted by Thompson, J it was not clear to us what relation that 

Order had to the present application in the absence of evidence that the property in question 

was caught by that Order.  The injunction did not identify any particular piece of property and 

definitely not the property which is the subject of the order for sale. In these circumstances 

Charles J was not wrong to make the order for sale not -withstanding the unsubstantiated 

assertion by the Applicant that it was caught. 

 

20.   It is also not clear whether in granting the Injunction Thompson J had regard to the provisions 

of the Crown Proceedings Act. Section 14 of the Crown Proceedings Act provides that: 

“14. In any civil proceedings by or against the Crown the court 

shall, subject to the provisions of this Act, have power to make 

all such orders as it has power to make in proceedings between 

subjects, and otherwise to give such appropriate relief as the 

case may require: 

 Provided that — 

(a) where in any proceedings against the Crown any such 

relief is sought as might in proceedings between subjects be 

granted by way of injunction or specific performance, the court 

shall not grant an injunction or make an order for specific 

performance, but may in lieu thereof make an order declaratory 

of the rights of the parties; and 

(b) in any proceedings against the Crown for the recovery of 

land or other property the court shall not make an order for the 

recovery of the land or the delivery of the property, but may in 
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lieu thereof make an order declaring that the plaintiff is entitled 

as against the Crown to the land or property or to the possession 

thereof. 

 (2) The court shall not in any civil proceedings grant any 

injunction or make any order against an officer of the Crown if 

the effect of granting the injunction or making the order would 

be to give any relief against the Crown which could not have 

been obtained in proceedings against the Crown.” 

 Order 31  

21. As we noted earlier Mr. Edwards argued that the Order could not be properly made under an 

application pursuant to Order 31 as that Order could only relate to a cause or matter relating to 

land. The simple answer however is found in the writ of Summons which clearly shows that 

the action related to land. The property is clearly identified in paragraph 2 of the Statement of 

Claim. The land in question is subject to a tax created by the Real Property Tax Act which is 

payable on the property. Section 23 of the act provides that: 

“23. Where any tax due under this Act has remained unpaid for 

a period of thirty days after becoming so due, the Treasurer may 

forthwith cause proceedings to be taken in the name of the 

Treasurer for the recovery of such tax against the owner 

concerned”. 

22. Section 25 is in these terms: 

“25. (1) The amount of any tax due in respect of property under 

this Act shall be and remain a first charge upon such property 

for so long as any such amount remains so due. 

 (2) No property in respect of which tax under this Act remains 

unpaid shall be taken by virtue of any execution or other process 

or by virtue of any assignment, unless the party at whose suit 

such execution is to be had or to whom, as the case may be, such 

assignment has been made, shall first pay or cause to be paid all 

tax due under this Act in respect of such property at the time of 

such execution or assignment”. 

23. In these circumstances we were not persuaded that the claim was merely for a statutory debt 

and did not relate to a claim relative to land.  The judgment debt created a charge on the land 

in question pursuant to section 63 of the Supreme Court Act. Additionally, the effect of Section 

25 of the Real Property Tax Act was to fix the debt to the land even prior to the judgment of 

the Court. It follows that Charles J was right to accede to the application before her as the 

matter clearly related to a particular piece of land. 
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24.  As is evident once the application for leave failed there was no basis on which to consider the 

Applicant’s request for a stay. Rule 29(1) (c) gives this Court jurisdiction to stay the execution 

on any judgment appealed from pending the determination of an appeal. The rule provides that: 

“29 (1) In any cause or matter pending before a court, a single 

judge of the court may upon application make an order – 

…  

(c) for a stay of execution on any judgment appealed from 

pending the determination of such appeal…” 

 

25. It follows that in the absence of a valid Appeal pending before this Court we could not give 

consideration to that claim. 

 

26.  It was for the forgoing reasons that we dismissed the application for an extension of time 

within which to file the appeal and awarded Costs to the Respondent.  

 

 

 

__________________________________________ 

                                                                         The Honourable Mr. Justice Evans, JA 

 

 

__________________________________________ 

            The Honourable Madam Justice Crane-Scott, JA 

 

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

 


