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****************************************************************  
Civil appeal -  Application for an extension of time within which to appeal – length of 

delay - Reasons for the delay -  Prospects of success – prejudice -  refusal of leave to 

commence judicial Review of Minister of Finance /Financial Secretary – Notice to produce 

documents pursuant to the International  Tax Corporation Act 2010 as amended – Treaty 

between the Government of the Bahamas and the United Mexican States (Mexico) – 

Government to comply with its international obligations – exchange of information 

relative to tax matters – whether Minister/Financial Secretary failed to comply with the 

pre-conditions as set out in section 4 of the Act - Cost 

TGO Ltd. was directed by The Financial Secretary on the 15 July, 2019 via way of Notice to 

produce numerous documents requested by United Mexican States (Mexico) within 28 days of 

the receipt of the notice. The direction was given pursuant to section 5 of the International Tax 

Cooperation Act, 2010. On the 5 November, 2019 TGO, the Intended Appellant, sought leave 

ex parte to commence judicial review of the Minister of Finance and/or the Financial 

Secretary’s decision to issue the Notice to Produce documents. The hearing was conducted 

inter partes before Charles J., and the learned Judge refused leave to commence Judicial 
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Review of the Ministerial order to produce documents in an oral ruling. The Intended Appellant 

obtained leave to appeal the learned judge’s ruling and now seeks leave of this court to extend 

the time for filing an appeal from the entire 23 December, 2019 decision. The Court heard the 

parties and reserved its decision. 

  

Held: application to extend time is refused; cost to the respondent to be taxed if not agreed. 

Judicial review is concerned with the legality of the decision made, not with the merits of the 

particular decision. Accordingly, the task of the judge is to ensure that the exercise of any 

power which has been delegated to the minister has been lawful according to the power given 

to that body by an Act of Parliament, in this case The International Tax Cooperation Act, 2010. 

If the Minister was acting within his jurisdiction the court would not interfere with the decision.  

If, however, he makes an error of law, the Court, through the process of judicial review will 

intervene in order to ensure that Minister reconsiders the matter and acts in accordance with 

his authority under the Act under which he derives his power.  

The learned judge in refusing to commence judicial review proceedings found that the Minister 

did not misuse his discretion in arriving at the conclusion that all the necessary requirements 

have been complied with albeit, in compliance with the 2013 Amendment, finding that it did 

not mean that he failed to comply. In her opinion, she found that it was a simple procedural 

inadvertence on the part of the Competent Authority. 

The Court notes that nothing in the Act states that the Minister has to be satisfied that all of the 

13 factors have been made out. Indeed, it is presumed by the issuance of the Notice that it has 

been done. 

It is the decision of this Court that the learned judge did not make an incorrect finding in 

refusing to commence judicial review proceedings as the Minister made no error of law.  

The Court finds that the Intended appellant has no realistic prospects of succeeding on appeal.  

 

Jean et al v Minister of Labour and Home Affairs et al (1981) 31 W.I.R 1 distingushed 

Puhlhofer v Hillingdon London Borough Council [1986] 2 WLR 259 considered 
R v Stocker [2013] EWCA Crim 1993 considered 
Johnson v Johnson (2015) 1 BHS J No. 91 considered 
 

___________________________________________________________________________ 

 

J U D G M E N T 

___________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Bethell, JA: 

1. This is an application brought by way of Notice of Motion by the intended Appellant TGO 

Ltd (Formerly Texas Gas & Oil Ltd) seeking an extension of time within which to file a 

Notice of Appeal from a decision of the Honourable Madam Justice Charles handed down 
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on the 23 December 2019, refusing the intended Appellant (TGO) leave to commence 

judicial review proceedings.  She found the application unmeritorious. 

 

PROCEDURAL HISTORY 

2. On the 15 July, 2019, pursuant to section 5 of the International Tax Cooperation Act, 2010, 

the Financial Secretary directed TGO Ltd. by way of Notice to produce a number of 

documents requested by United Mexican States (Mexico) within 28 days of the receipt of 

the notice. 

3. The said notice to produce was duly served on the Intended Appellant, the date of 

production of the documents being the 16 August, 2019. 

4. The Intended Appellant requested two extensions in order to produce the requested 

documents.  The first request was made on the 15 August, 2019 asking for an extension of 

time until the 30 September 2019 in order to produce the said documents.  The Intended 

Respondents acquiesced to the same and granted the Intended Appellant until the 30 

September 2019 to produce the requested documents. 

5. The second request was made on the 23 of September 2019 requesting a further extension 

until the 15 December, 2019 in order to comply with the Notice to Produce Documents and 

submit the relevant declaration and supporting documents. The reasons given were that 

TGO’s Ltd’s office premises was damaged during Hurricane Dorian as well as family and 

staff members were also affected by the same.  Once again, the Intended Respondent 

granted that extension but only until the 5 November, 2019 as the documents were required 

by Mexico within a ninety (90) day time frame. 

6. On the 5 November, 2019 TGO, the Intended Appellant, sought leave ex parte to 

commence judicial review of the Minister of Finance and /or the Financial Secretary’s 

decision to issue the Notice to Produce documents. 

7. The hearing was conducted inter partes before Charles J.   

8. On the 23 December, 2019, the learned Judge refused leave to commence Judicial Review 

of the Ministerial order to produce documents in an oral ruling, the rough transcripts 

consisting of some ten (10) pages has been supplied to the Court.  Up to the time of hearing 

before this Court, the written ruling had not been supplied to the parties. The following 

extract is taken from the rough transcripts of the ruling of the learned Judge:- 

“The gravamen of TGO's complaint is  that on the face of the 

Notice to Produce, the Minister, in exercising, his powers 

pursuant to the International Tax Corporation Act, and for the 

purposes of this I refer to it as the "principal Act" failed to 

comply with the pre-conditions to the exercise of that power. 

TGO says, the Minister by the Financial Secretary stated that, 

having reviewed the Request from Mexico, he or she: 

"Was satisfied that all the necessary requirement have been met 

by Mexico in compliance with the International Tax 
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Cooperation (Amendment) Act, 2013." And for extended 

purposes I revert to the ("2013 Amendment Act.") 

However, according to TGO, the 2013 Amendment contains no  

necessary requirements. And this is true  indeed. The 

requirements are really found in the  "principal Act or the 2013 

Act which was in minor sections of the Act, of the principal Act. 

But the principal Act contains of all of the necessary 

amendments sorry. The principal contains all of the necessary 

amendments.  

TGO opines that the production of the Request issued by Mexico 

which, according to section 5 of the  principal Act, should have 

met with the conditions at section 4 of the principal Act (subject 

to the Agreement between the countries) will reflect that it did 

not, and that the exercise by the Minister of his powers, was 

consequently unlawful, and that the issuance of the  Request 

constituted an error of law. It is also manifest that TGO, in 

exercising his functions and reaching his  Decision, the Minister 

should also have taken into consideration that matters in section 

3 and 5 of the principal Act. 

The Minister opposes the application and, in a nutshell, states, 

that the amendment to a subsection of the Act does not render 

the Act nugatory nor does the  amendment supersedes the 

principal Act. The Mister (sic) also states that in accordance 

with section 5(4) of the  principal Act and its subsequent 

amendment, the Competent Authority exercised her discretion 

by granting a second extension.”…. 

“Just to be brief, for the reasons which will become more evident 

later on in the written Ruling, I will refuse the application for 

leave to commence judicial review proceedings since, in my 

view, it is unmeritorious.  In my opinion, the Minister did not 

fail to comply with the requirements of the principal Act.  

Indeed, the only way he could look for those requirements would 

be in the principal Act. Because it is correct that the 

amendments had no such requirement. 

The Minister did not misuse his discretion in arriving at the 

conclusion that all of the necessary was  requirements have been 

complied with. The fact that it is stated Notice to Produce that 

having reviewed the  Request from Mexico, all of the necessary 

requirements have been met by Mexico, in compliance with the 

2013 Amendment does not mean that he failed to comply. In my 

opinion, and as I see it, it is a simple procedural inadvertence on 

the part of the competent Authority. 

Having come to this conclusion I will also refuse the  other 

consequential relief sought in the Notice of Application by TGO 

for leave to apply for judicial review filed on 1st (sic) 2019 in the 

judgement I have considered the  legislative framework.” 
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9. The Intended Appellant sought leave of the learned judge to appeal her ruling of the 23 

December 2019.  Leave was granted together with a stay of the notice to produce on the 13 

February, 2020. 

10.  On the 14 September 2020, the Intended Appellant filed a notice of motion seeking leave 

of this court to extend the time for filing an appeal from the whole of the decision of the 23 

December, 2019.  The intended grounds of appeal are as follows:- 

 

“1. The learned Judge erred in fact and law by failing to find 

that the Appellant had a prima facie or arguable case or 

reasonable grounds for believing that the Respondent, in  

exercising his powers pursuant to the International Tax 

Cooperation Act, 2010, had failed to ensure that there had been 

compliance with the pre-conditions to the exercise of that power 

given that: 

(i) The Respondent by the Financial Secretary stated that, 

having reviewed the  Request from Mexico he was “satisfied that 

all of the necessary requirements have been met by Mexico, in 

compliance with The International Tax Cooperation 

(Amendment) Act, 2013” when  

(a) the aforesaid Act contains none of the necessary 

requirements; and 

(b) the Respondent had made no reference to being 

satisfied that all of the  requirements had been met by 

Mexico in compliance with The International Tax 

Cooperation Act, 2010. 

(ii) The obligation of the Respondent to ensure that the 

requirements prescribed by s.4 of The International Tax 

Cooperation Act, 2010 had been met by the  Requesting State 

before issuing a Notice to Produce in aid of that Request is  

mandatory and a failure to satisfy himself of such compliance 

would render the issuance of the Notice to Produce unlawful. 

(iii) The Respondent’s failure by the Financial Secretary to 

reference the correct legislation, namely The International Tax 

Cooperation Act, 2010 and his  reference to the International 

Tax Cooperation (Amendment) Act, 2013 when declaring that 

he was satisfied that Mexico had complied with the necessary 

requirements was not explained or addressed in the Affidavit 

evidence of Athena Marche filed on behalf of the Respondent in 

opposition to the Appellant’s application for leave to commence 

proceedings for judicial review and thus there was no evidence 

before the Court which could have been relied upon by the 

learned Judge to: 

(a) contradict or outweigh (to a sufficient degree or at all) the 

prima facie or arguable case of the Appellant for leave to 

commence judicial review proceedings, or 

(b) justify her conclusion that all of the necessary requirements 

had been complied with and/or that the reference in the Notice 
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to Produce to the International Tax Cooperation (Amendment) 

Act, 2013 was a “procedural error” or “simple inadvertence” on 

the part of the Respondent. 

2. The learned Judge in addition to refusing the Appellant’s ex 

parte application for leave  (which was heard inter partes) 

further erred in fact and in law by: 

 

(a) Failing to give directions for the hearing of an application, in 

aid of the Appellant’s application for judicial review, for 

production by the Respondent of the Request by Mexico given 

that, without it, the Appellant’s ability to challenge the 

Respondent’s performance of his functions under The  

International Tax Cooperation Act, 2010 (by way of judicial 

review of the Respondent’s decision to issue a Notice to Produce) 

would be excluded or restricted contrary to s. 10 of the said Act. 

(b) Failing to stay the effect of the Notice to Produce and failing 

to prohibit the utilization of any other alternative means by the 

Minister to secure the  information and documents sought by the 

Notice to Produce pending the  determination of the judicial 

review proceedings (leave for which should have  been granted); 

(c) Failing to grant the Appellant leave, in aid of the Appellant’s 

application for judicial review (for which leave to commence 

should have been granted) to amend the Statement of the 

Grounds and to file additional affidavits so as to address, for 

example, the Request from Mexico and any non-compliance in 

relation thereto including by way of an Affidavit of Mexican 

Law. 

(d) Failing to suspend the operation of RSC. Order 53 r 5 (5) in 

relation to the judicial review proceedings (for which leave to 

commence should have been granted) pending the 

determination of the application for production of the  Request 

by Mexico, and the Appellant’s amended Statement of Grounds 

and additional evidence in relation thereto. 

(3) The learned Judge erred in fact and law by failing to pay due 

or any regard to the  implication, from the nature of the 

information requested by Mexico and/ or the failure  of the 

Respondent to give any explanation in the Affidavit evidence 

filed on his behalf as to why the Bills of Sale requested in the 

Notice to Produce could not have been obtained from Zeta Gas 

Del Pacifico, S.A De C.V., (the Mexican tax payer) in Mexico, 

given that these would have been given to the Mexican Tax 

payer by the Appellant upon its sale of its products to the 

Mexican tax payer. The nature of the information requested in 

this regard and the fact that the Respondent failed to address 

the concerns raised was relied upon by the Appellant as 

indicative of the reasonableness of its belief and arguable case 

that the necessary requirements had not in fact been fulfilled by 

Mexico when its Request was made since   
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(i)one of the legislative requirements with which Mexico had to 

comply pursuant to 5.4 (3) (a) (ix) of The Tax Cooperation Act, 

2010 and one of the obligations  it had to meet pursuant to Article 

4 (5) (j) of the Agreement between the  Government of the United 

States of Mexico and the Government of The  Commonwealth of 

The Bahamas for the Exchange of Information relating to Tax 

matters (the Tax Information Exchange Agreement) is that it 

must make a statement that it has pursued all means available  

in its own territory to obtain the information requested, except 

those that would give rise to disproportionate  difficulties and; 

(ii) s. 4 (3) (a) (vi) of The Tax Cooperation Act, 2010 and the Tax 

Information Exchange Agreement Article 4 (5) (g) requires the 

Requesting State to state  grounds upon which it believes that the 

Bills of Sale would be in the possession or control of the 

Appellant. 

The failure of the Respondent to provide any evidence that such 

requirements and obligations had been met, when if they had 

would have been simple to do, served to fortify the Appellant’s 

case. This was particularly so in circumstances where the 

learned Judge had ordered that the proceedings be sealed and 

heard in chambers. 

 

(4) Such other grounds as shall appear when Her Ladyship the 

Honourable Madam Justice  Charles delivers her written Ruling 

setting out the reasons for her refusal to grant the  Appellant 

leave to commence proceedings for judicial review.” 

 

 

EXTENSION OF TIME APPLICATION 
  
11.  In exercising its discretion to grant an extension of time to file an appeal pursuant to rule 9 

of Rules of the Court of Appeal it has been the practice of the Court to consider the 

following factors namely the length of delay, the reasons for the delay, the prospects of 

success and prejudice if any, with respect to the Intended Respondent.  I refer to the decision 

of this Court in the matter of Johnson v Johnson (2015) 1 BHS J No. 91.   

Length and reason for the delay 
12.  The Court will consider both of the above together.  

13.   The time for filing a Notice of Appeal is calculated from the date the judgement is 

pronounced. In accordance with Rule 11(1) of the Rules of the Court of Appeal the Intended 

Appellant had 14 days within which to seek leave and once granted file its appeal.  

However, as explained by both counsel for the Intended Respondent and Intended 

Appellant they were both under the misapprehension that leave had been granted by the 

Judge on the same day as her ruling.  In actual fact as seen from the rough transcripts of 

her ruling the learned judge warned the parties that notwithstanding there was no written 

judgment, time will begin to run from the date of the 23 December, 2019 for any leave to 

appeal. 
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14.  The length of the delay between the grant of leave to appeal and the filing of the application 

for leave to appeal is seven months. That by itself can be considered inordinately long.  The 

Court is conscious of the unprecedented factors that occurred between the 20 March 2020 

and when the Court of Appeal Registry reopened in May 2020. This Country, like the 

majority of other countries, went into lockdown due to the Covid 19 pandemic, one that is 

sadly still ongoing.  The Intended Appellant failed to file the application to appeal prior to 

the 20 March, 2020. The excuse given was that it was due to an oversight between the time 

the order was perfected on the 25 February 2020 and prior to the State of Emergency. That 

can be considered excusable bearing in mind the state of flux we all as human beings were 

coming to grasp with during those days just prior to lockdown. 

15.  What the Court finds unacceptable however is the delay between the reopening of the 

Registry of the Court of Appeal on 1 May, 2020 and the date of the filing of the EOT 
application on the 14 September, 2020.  The reason for this delay proffered by the Intended 
Appellant was that it was due to press of work of the Intended Appellant’s counsel and also 
to lend assistance to others as well as the volume of work. Delay due to counsel’s workload 

is not an acceptable excuse. 

 

Prospects of Success  
16.  Notwithstanding the Court has found that the length of the delay was inordinate and the 

reasons unacceptable, the Court must now go onto consider the prospects of success of the 

appeal.  

17.   The Intended Appellant’s case is that the learned judge wrongly refused leave to apply for 

judicial review as there was clear prima facie evidence that there had been a failure by the 

Financial Secretary to ensure that all the requirements set out in section 4 of the 

International Tax Cooperation Act, 2010 had been fulfilled by Mexico before the Notice to 

Produce was issued.  Therefore, on that basis, there was an arguable case for judicial review 

that the exercise by the Minister of that power was illegal. The Notice to Produce is fully 

set out in paragraph 21 below, omitting the particulars of the request as it may breach the 

confidentiality clause in section 11 (c) of the Act. Their reason for this is that the Financial 

Secretary could not have been satisfied “that all of the necessary requirement had been met 

by Mexico”, in compliance with the International Tax Cooperation Act as she stated that 

they were “in compliance with The International Tax Cooperation (Amendment ) Act, 

2013, hereinafter referred to as “the Act”.”(Emphasis added) 

18.  The International Tax Cooperation Act, was brought into force on the 1 July, 2010.  Its 

short title states that it is “An act to implement international agreements between the 

Bahamas and foreign states providing for cooperation in Tax matters including the 

exchange of information, and for related purposes”.  

19.  The First Schedule to the said act lists the foreign states with whom The Bahamas has 

entered into such an agreement.  One such state is the United Mexican States, hereinafter 

referred to as Mexico. The agreement between the two Governments was signed on the 23 

February, 2010 with its entry into force being the 30 December, 2010. 

20.  Section 4 of the Act lays down the Procedure to be followed by The Requesting State: 
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“( 1 ) A request must be in writing. 

(2) A request must be signed by a senior official designated by 

the requesting state. 

(3) A request shall contain- 

(a) such of the following particulars as may be specified in 

its governing Agreement- 

(i) the identity of the person under examination or 

investigation; 

(ii) a statement of the information sought, including its 

nature, and the form in which the requesting state 

wishes to receive the information from the requested 

state; 

(iii) the period of time in respect of which the 

information is requested; 

(iv) where a request seeks information relating to a 

timeframe outside the taxable period specified in the 

request, the request must clearly establish the 

connection between that taxable  period and the time 

frame for the information sought; 

(v) the tax purpose for which the information is sought; 

(vi) the grounds for believing that the information 

requested is held in the requested state or is in the 

possession or control of a person that is subject to the 

jurisdiction of the requested state; 

(vii) to the extent known, the name and address of any 

person believed to be in possession of the requested 

information; 

(viii) a statement that the request is in conformity with 

the law and administrative practices of the requesting 

state, that if the requested information was within the 

jurisdiction of the  requesting state then the competent 

authority of requesting state would be able to obtain the 

information under the laws of the requesting state or in 

the normal course of administrative practice and that 

the request is in conformity with its governing 

Agreement; 

(ix) a statement that the requesting state has pursued all 

means available in its own territory to obtain the 

information, except those that would give rise to 

disproportionate difficulties; 

(x) an indication as to whether the information is 

required for determining, assessing and collecting taxes 

or for the investigation or prosecution of tax offences 

involving the contravention of a tax administration or 

other relevant law; 

(xi) where the request is in respect of the determining, 

assessing and collecting of tax, the law imposing the tax; 

(xii) where the request involves a contravention of a tax 

administration or other relevant law, the law 

contravened or believed to have been contravened; 
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(xiii) evidence that the infornation being sought is 

foreseeably relevant to the administration or 

enforcement of the tax laws in respect of determining, 

assessing and collecting taxes or for the prosecution of 

tax offences or involves the  contravention of tax 

administration law (as the case may be); 

  and 

(b) in addition to the relevant particulars referred to in 

paragraph (a) of this section, such other particulars 

specifically provided for in its  governing Agreement.” 

21.  Once The Minister of Finance receives a request where the requirements of section 4 are 

fulfilled, he or his duly authorised representative, in this case the Financial Secretary, in 

fulfilling the Government’s international obligations, shall by notice in writing under 

section 5 of the said Act, direct the person identified in the request to deliver the information 

requested. (Emphasis added) Section 5 of the Act states as follows: 

“(1) Subject to this section, where the Minister receives a 

request where the  requirements of section 4 are fulfilled, the 

Minister shall, by notice in writing under this section served 

upon the person referred to in subparagraph (vii) of paragraph 

(a) of section 4, direct the person to deliver to  the Minister the 

information referred to in that sub-paragraph. 

(2) Where the Minister receives a request which seeks 

information, he shall only issue a notice under this section to a 

person where the Minister is  satisfied that the information is 

foreseeably relevant to the proper administration and 

enforcement of the domestic tax laws of the requesting state 

concerning tax matters covered by the governing Agreement. 

(3) A notice issued under subsection (1) of this section must- 

(a) contain details of the request to which the notice relates; and 

(b) specify the timeframe within which the information sought 

by the request is to be delivered to the Minister, and the 

timeframe shall not be more than twenty-eight days, 

commencing with the day on which the notice was served. 

(4) The Minister may extend the time specified in the notice 

where he considers that the circumstances warrant such an 

extension. 

(5) Subject to subsection (4) of this section, a person who is 

directed by such a notice to deliver information to the Minister 

shall deliver it to the  Minister in accordance with the notice if 

the information is in his  possession or custody, or under his 

control. 

(6) A direction given in a notice under this section to a person is 

an absolute defence to any claim brought against him in respect 

of any act of his that was done, or any omission of his that was 

made, in good faith in obedience to the direction.” 

22.  By Act #35 of 15 brought into force on the 1 November 2013, section 5(3)(a) was amended 

and now reads: 
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“contain details of the information requested to which the notice relates; and”   

The above was the only amendment made by the Act #35 of 2013. 

23.  As noted in paragraph 2 above, a Notice to Produce Documents was issued.  I have the 

copied relevant parts omitting what was requested as it may breach the issue of 

confidentiality.  

“TGO Ltd. 

3rd Floor Bahamas Financial Centre  

Charlotte Street 

P. O. Box N-13323 

Nassau, The Bahamas 

 

Dear Sirs, 

 

NOTICE TO PRODUCE DOCUMENTS 

(Pursuant to section 5 of The International Tax Cooperation 

Act, 2010) 

Direction by the Financial Secretary as the Competent 

Authority of The Bahamas. 

Pertaining to: TGO Ltd. (formerly Texas Gas & Oil Ltd.) 

For the Period: 1 January 2016 through 31 December 2016 

WHEREAS: 

(1) A Request has been made by The United Mexican States 

(“Mexico”), for information assistance. 

2) And upon review of the details underlying the Request, the 

Financial Secretary is satisfied that all of the necessary 

requirements have been met by Mexico, in compliance with The 

International Tax Cooperation (Amendment) Act, 2013, 
hereinafter referred to as “the Act”.  

TAKE NOTICE THAT: 

TGO Ltd., 3" Floor Bahamas Financial Centre, Charlotte 

Street, P.O. Box N-13323, Nassau, The Bahamas, shall provide 

to the Financial Secretary a duly completed Declaration of 

Authenticity of Business Records (attached hereto), along with 

complete information and supporting documentation as 

follows: 

In relation to TGO Ltd., pleases provide the following 

information:” 

 

(Information Omitted) 

 

“Where TGO Ltd., 3™ Floor Bahamas Financial Centre, 

Charlotte Street, P.O. Box N-13323, Nassau, The Bahamas, does 

not have the requested information and documentation in 

possession, custody or control, an explanation of the facts and a 

completed copy of the attached Declaration of Absence of 

Documents of a Regularly Conducted Business must be 

returned to the Financial Secretary. 
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ALSO TAKE NOTICE THAT: 

1 The Time Period for Response to Notice: 

The relevant Declaration and supporting documents are to be 

submitted to the Financial Secretary within twenty-eight (28) 

days of the service of this Notice on the said, TGO Ltd. 

2) Confidentiality 

Information pertaining to this request has been supplied 

pursuant to the provisions of the  Tax Information Exchange 

Agreement between the Government of the Commonwealth 

of The Bahamas and the Government of Mexico. This 

information is strictly 

confidential, and its use and disclosure are governed by the 

provisions of the relevant Agreement. 

3) Offences pursuant to section 12 of The International Tax 

Cooperation Act, 2010 and section 16 of The International Tax 

Cooperation Regulations, 2010: 

False declarations: It is an offence for a person to wilfully make 

a false declaration, and is punishable on conviction with a 

maximum fine of $25,000 or imprisonment for 12 months, or to 

both such fine and imprisonment. 

Wilful tampering with, alteration of, damage or destruction to, 

or concealment of, information sought by the Competent 

Authority under this Notice are all offences punishable on 

conviction with a maximum fine of $25,000 or imprisonment for 

12 months, or to both such fine and imprisonment. 

4) Protection from Action: 

The Direction given in this Notice, pursuant to Section 5(6) of 

the Act, is an absolute  defence to the person to whom the Notice 

is directed in respect of any claim brought as a result of any act 

done or omission made in good faith in obedience to this 

Direction. 

 

Dated the 15th day of July,  A.D. 2019 

 

Athena Marche (Ms.) 

(For) Financial Secretary (Actg.)” (Emphasis added) 

 
24.  The learned Judge found that the unfortunate reference to The International Tax 

Cooperation (Amendment) Act, 2013 in the Notice to Produce as set out above was a simple 

procedural inadvertence.  She went onto state that the Competent Authority referred also 

to the Principal Act. She noted that the 2013 Amendment did not contain requirements.  

Therefore it was clear to her that the Minister could not have looked to the 2013 Act for 

any requirements because there were none there. Therefore, having said that he was 

satisfied that all the necessary requirements were met he had to have had, in her opinion , 

looked at the legislation.  She noted that the Notice to Produce stipulates at the very 

beginning that it was made pursuant to section 5 of the International Tax Cooperation 

Act, 2010. (Emphasis added). 
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25.  The learned Judge admonished the Competent Authority to be more careful. In her ruling 

taken from the rough transcripts provided to the Court the learned judge had this to say:- 

“Having found in favour of the Minister, I hope  that in future 

the Competent Authority will strive to be  perfect so as to reduce 

challenges of this nature and so that precious judicial time could 

be better spent. 

The Minister being the successful party, will be entitled to costs 

but I will make no such award because if the Minister had done 

things properly from the  inception, this unfortunate situation 

would not have arisen.” 

 
26.  The Intended Appellant further contends that the learned judge failed to give directions for 

the Intended Respondents to produce the Request by Mexico in order to challenge the 

Intended Respondent’s performance of his functions under the International Tax 

Cooperation Act, 2010. 

27.  The Intended Appellant also further contend that the information requested from the 

Intended Respondent failed to give any explanation by way of affidavit evidence why it 

could not have been fulfilled in Mexico. 

28.  The Intended Respondent opposes the application for an extension of time. Firstly, there 

was no justifiable reason for delay. Further the delay would result in the Intended 

Respondent not being able to substantially comply with its international obligations.  It is 

part of the reason that the Intended Respondent has been placed in the international arena 

for non-compliance. 

29.  The Intended Respondent claims that there is no realistic prospects of success on the merits 

of this appeal. That the Intended Appellant failed to show the learned judge the merits upon 

which they based their claim that there was an error of law on the part of the Minister 

exercising his function under the International Tax Cooperation Act. 

30.  The Intended Respondent do concede that there is an error on the face of the notice but 

argue that error did not vitiate the validity of the Notice to Produce.  They say that from the 

very beginning it indicated that the notice was issued pursuant to section 5 of The 

International Tax Cooperation Act, 2010 under which the Minister is given the power to 

issue the notice in the first place. 

31.  The Intended Respondent further contends that it was not even necessary for the Minister 

to say that he was satisfied that all of the necessary requirements of section 4 of the Act are 

fulfilled as it is evidenced by the Notice itself. Further, extensions were granted to the 

Intended Appellant providing for extensions of time within which to comply with the notice 

thereby implicitly waiving the error on the face of the Notice. 

32.  The Intended Respondent contends that although there was an error, that error was a 

technicality which did not cause any prejudice to the intended appellant. Nor did it make 

the Notice to Produce null and void. In support of this proposition, they rely on the decision 
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of Lord Justice Hallett in the case of R v Stocker [2013] EWCA Crim 1993 where he 

stated at paragraph 45 that:- 

“... we have focused on the legal effect of the breach of the rules.  

Having done so, we cannot accept that an error in the date of the 

statute on these facts is so fundamental as to render the 

proceedings a nullity or that the draftsman …would have 

intended such an outcome for a breach of this kind.”  

 
33.  Finally the Intended Respondent contends that the Intended Appellant failed to show that 

there was an error in the actual making of the decision of the Minister requiring a judicial 

review of his action. 

Issues and Analysis   

 
34.  Under the International Tax Cooperation Act 2010 The Competent Authority, namely the 

Minister of Finance or his duly authorised representative, in this case the Financial 

Secretary, are tasked with carrying out the Country’s International obligations. 

35.  Pursuant to the Act a request was made by Mexico for information assistance. Having  

reviewed the details of the request the Financial Secretary issued a Notice to Produce 

documents to the Intended Appellant. 

36.  Judicial review is concerned with the legality of the decision made, not with the merits of 

the particular decision. Accordingly, the task of the judge is to ensure that the exercise of 

any power which has been delegated to the minister has been lawful according to the power 

given to that body by an Act of Parliament, in this case The International Tax Cooperation 

Act, 2010. If the Minister was acting within his jurisdiction the court would not interfere 

with the decision.  If, however, he makes an error of law, the Court, through the process of 

judicial review will intervene in order to ensure that Minister reconsiders the matter and 

acts in accordance with his authority under the Act under which he derives his power. 

37.  In reviewing the exercise of an administrative discretion Lord Brightman had this to say at 

page 284 in the matter of Puhlhofer v Hillingdon London Borough Council [1986] 2 

WLR 259: 

“The ground upon which the courts will review the exercise of 

an administrative discretion is abuse of power – e.g., bad faith, 

a mistake in construing the limits of the power, a procedural 

irregularity, or unreasonableness in the Wednesbury se nse – 

unreasonableness verging on an absurdity: see the speech of 

Lord Scarman in Reg. v Secretary of State for the Environment, 
ex parte Nottingham County Council [1986] 2 WLR page 1 at 

page 5. Where the existence or non-existence of a fact is left to 

the judgment and discretion of a public body and that fact 

involves a broad spectrum ranging from the obvious to the 

debatable to the just conceivable, it is the duty of the court to 

leave the decision of that fact to the public body to whom 

Parliament has entrusted the decision making power save in a 
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case where it is obvious that the public body, consciously or 

unconsciously, are acting perversely”. 

 
38.   The Intended Appellant did not challenge the legality of the Minister’s decision or his right 

to do what he did. 

39.  The learned judge in refusing to commence judicial review proceedings found that the 

Minister did not misuse his discretion in arriving at the conclusion that all the necessary 

requirements have been complied with albeit, in compliance with the 2013 Amendment, 

finding that it did not mean that he failed to comply. In her opinion, she found that it was a 

simple procedural inadvertence on the part of the Competent Authority. 

40.  The case of Jean et al v Minister of Labour and Home Affairs et al (1981) 31 WIR 1 is 

distinguishable as the order for deportation was signed by the Minister rather than the 

Governor General.  It was not a procedural error or inadvertence. 

41.  The Court notes that nothing in the Act states that the Minister has to be satisfied that all 

of the 13 factors have been made out. Indeed, it is presumed by the issuance of the Notice 

that it has been done. 

42.  It is the decision of this Court that the learned judge did not make an incorrect finding in 

refusing to commence judicial review proceedings as the Minister made no error of law. 

43.  The Court further finds that there is no merit to the Intended Appellant contentions as listed 

in the intended ground Number two which they say the learned judge erred in not acceding 

to, namely the production of the Request by Mexico and the failure of the minister to utilize 

alternative means to secure the information sought. And further failure of the Judge as listed 

in intended ground number 3. The minister is under no obligation under the International 

Tax Cooperation Act, 2010 and its subsequent amendments to supply the Intended 

Appellant with the requested information and to supply the Intended Appellant with 

explanations given in affidavit form. 

44.   The Court finds that the Intended appellant has no realistic prospects of succeeding on 

appeal. 

Prejudice 

 
45.  Finally, the Court must also consider whether there is any prejudice to the Intended 

Respondent. The Notice to produce documents stipulated that the time period to respond to 

the notice with the supporting documents was twenty-eight (28) days. As noted in 

paragraphs 4 and 5 above, two extensions were granted to the Intended Appellant in order 

to produce the requested documents.  The Intended Respondent did not extend the time 

beyond the 5 November 2019, as the documents were required by Mexico within a ninety 

(90) day framework.  In keeping with its International obligations the Court finds that the 

delay in supplying the requested documents is substantially prejudicial to the Intended 

Respondents. 
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Disposition 
 
46.  In the premises, the application for an extension of time to file the intended appeal is 

refused. We are of the view that the intended grounds have no prospects of success.  The 

ruling of the learned Judge is affirmed.  The Intended Appellant is given until the 15 

October 2021 to supply the information requested in the Notice to Produce of the 15 July, 

2019. 

47.  Costs are awarded to the Intended Respondent to be taxed if not agreed. 

48.  During the hearing of the appeal a novel situation arose.  The panel consisting of three 

judges, namely Justices Isaacs, Evans and Bethell heard the Intended Appellant’s 

submissions.  The panel that heard the Respondent’s submissions was that of Justices 

Isaacs, Jones and Bethell. Upon realizing the same we asked the parties to return to Court 

and inquired of them whether there was any difficulty among the parties to the current panel 

disposing of the appeal as we were all familiar with the submissions of the parties. 

49.   Mrs. Newry, counsel for the Intended Respondent, acknowledged that this was indeed a 

novel case, but as we had the technology and the transcripts which were used in the first 

hearing she did not see an issue and would not object to the current panel disposing of the 

matter. 

50.  Mrs. Macmillan-Hughes, counsel for the Intended Appellant, took the same position as was 

taken by Counsel for the Intended Respondent. 

51.  We would like to thank them once again for their cooperation. 

 

 

_______________________________________ 

The Honourable Madam Justice Bethell, JA 
  

 

_______________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

 

_______________________________________ 

The Honourable Mr. Justice  Jones, JA 

 


