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Criminal Appeal - Taking of Intimate Samples – Section 34 of the Police Force Act - 

Section 70(1) Criminal Procedure Code 

The appellant is a suspect in a police investigation involving incest. A DNA sample is needed to 

confirm or disprove the appellant's involvement in the offence. Pursuant to section 34 of the 

Police Force Act 2009 and in order to further the investigation, the police got the authorization of 

a Magistrate to have a medical practitioner take an intimate sample from the appellant without 

his consent. The appellant has appealed against the decision on the grounds inter alia, that the 

“[e]vidence was wrongly considered by the learned magistrate ”. 

Held: appeal dismissed; the decision of the Magistrate to issue the authorization is affirmed. 

There has been nothing adduced that would even remotely suggest that the Magistrate has 

wrongly considered the evidence placed before her by the police; nor can what is stated by the 

Magistrate, that is, the appellant is suspected of committing the offence of incest with his niece, 

be insufficient to support the Magistrate harbouring a reasonable suspicion that the appellant is 
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involved in the offence. In the circumstances of this case, the decision of the Magistrate is both 

reasonable and supportable. 

There are occasions when the right of an individual must give way to the more overarching 

objective of protecting the members of the society and maintaining the people's peace and order. 

The Magistrate acted in accordance with the statutory powers accorded her by section 34 of the 

Act. Until that provision is declared invalid due to its failure to duly adhere to one or more of the 

rights enshrined in our Constitution; and give due deference to same, a magistrate, as indeed the 

Magistrate also, is as a creature of statute, required to follow the terms of the statute. 

English v Emery Reimbold & Strick  [2002] 3 All ER 385 considered 
Re B (a child) [2003] EWCA Civ 881 considered 
OOD v IO [2011] EWCA Civ 128 considered 
Golden v R (A-G for Ontario and others intervening) (2001) 12 BHRC 295 considered 

 

______________________________________________________________________________ 

 

JUDGMENT 
______________________________________________________________________________ 
 

Judgment delivered by The Honourable Mr. Justice Jon Isaacs, JA: 

1. On 2 December 2020, we heard the submissions of Counsel and reserved our decision for 

delivery on a later date. We render our decision now. 

2. On 19 June 2020, the appellant filed a Notice of Appeal against the decision of Stipendiary 

and Circuit Magistrate Kara Turnquest ("the Magistrate")  to allow intimate samples to be 

taken from the appellant without his consent, pursuant to section 34 of the Police Force Act 

2009 ("the Act"). 

3. His grounds of appeal are as follows: 

"1. Evidence was wrongly considered by the learned 
magistrate; 

2. There was not sufficient evidence to sustain the decision; 

3. The decision was unreasonable or could not be supported 

having regard to the evidence; 

4. The decision was erroneous in point of law, the particular 

point of law having been specified in the grounds of appeal; 

5. The decision of the learned magistrate is inconsistent with 

the Appellant’s rights against self-incrimination; 
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6. The Decision of the learned magistrate was based on a 

wrong principle or was such that a magistrate vie wing the 
circumstances could not properly have so decided; and  

7. Some material illegality or irregularity, other than 

hereinbefore mentioned, substantially affecting the merits of 

the case was committed in the course of the therein (sic) or in 

the decision." 

4. Thereafter, on 16 June 2020, the appellant filed a Notice of Motion adumbrating the same 

grounds found in his notice of appeal. 

5. The Magistrate's record of the application made by the police under section 34 of the  Act, 

that constitutes the source of the appellant's challenge is brief, hence, I set it out: 

“14th June 2020 

Before Her Worship Magistrate Kara Turnquest Deveaux  

Upon Hearing D/Insp Donna Barr and upon being satisfied 

that there were reasonable  grounds for suspecting that Ezra 

Russell was involved in incest with Tamika Russell Clarke. The 

Court authorizes a sample of venous blood from Ezra Russell 

be taken by a medical practitioner on the direction of D/Insp 

Donna Barr.” 

6. The record does not condescend into details of what exactly was said by the Detective 

Inspector to the Magistrate, but the nature of the information provided by the officer may be 

gleaned by the Magistrate's use of the phrase, "Ezra Russell was involved in incest with 

Tamika Russell Clarke".  

7. In the written submissions of Mr. Damian Gomez, Q.C., he outlines the gist of the appellant's 

complaint about what the Magistrate has purported to do: 

"The Record does not record the evidence upon which the 

learned Magistrate relied but only elyptically from whom it 

was taken. Consequently, it is impossible to discern upon what 

basis, the Learned Magistrate was satisfied of the existence of 

reasonable grounds for suspecting that the Appellant was 

involved in an offence of incest." 

8. Mr. Gomez submitted that the Magistrate was required to give reasons to explain why she 

granted her authorization for the drawing of the appellant's blood. He made reference to 

section 34(5) of the Act and contended that the Magistrate's failure to provide her reasons 

ought to lead the Court to quash the authorization. In support of this contention he has 
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referred us to the Civil Court Practice, 2009 of England at pages1301-1302, and the cases of  

English v Emery Reimbold & Strick  [2002] EWCA Civ 605; [2002] 3 All ER 385 and Re 

B (a child) [2003] EWCA Civ 881. 

9. The opening paragraph of English tells the reader what the case involved; and it is clear that 

the issue that arose in that case is distinguishable from those in the appellant's case. In 

English, the court was concerned with the ground that faced with "a stark conflict of expert 

evidence" the judge had failed to give adequate reasons for his decision to accept one expert's 

evidence over that of the other expert. The court so found. However, the court took the 

approach that it could uphold the judge's decision "if satisfied that the reason is apparent and 

that it is a valid basis for the judgment". (para. 26 of the judgment) 

10.  Another case referred to by Mr. Gomez in his written submissions was OOD v IO [2011] 

EWCACiv 128. In OOD, the court was concerned with the judge's lack of reasons for 

exercising his discretion to return two children to their father who had alleged they had been 

abducted by their mother and taken to Nigeria. On an appeal by the mother, the judges of the 

Civil Division of the English Court of Appeal decided that the judge had failed to exercise 

his discretion properly as he had in his brief remarks that supported the father's case for 

return to the United States of America. At paragraph 21 of the judgment of Lady Justice 

Black, she said, inter alia: 

"In so far as Mr Hames would seek to rely on the judge having 

set out earlier in his judgment facts which could be of 

relevance to the discretionary decision, I do not consider that, 

in this case, that establishes that the judge had them properly 

in mind when making his discretionary decision. The facts did 

not speak for themselves and the judge needed to collect 

together those which he considered to be relevant to his 

discretionary decision and to set out how he balanced the 

various considerations in arriving at his conclusion that it was 

appropriate to order the summary return of the children to the 
US." 

11.  It is clear that these two cases, English and OOD are distinguishable from the appellant's 

case. Both involved trials where the judge had to assess conflicting evidence and had failed 

to express his decision for preferring one side over the other. In the present appeal, the 

information before the Magistrate came from Detective Inspector Barr only. In my view, all 

that the Magistrate was required to do was to ensure that the taking of the blood could 

advance to investigation of the police; and that there was a basis for the police to have 

reasonable grounds for seeking a sample of the appellant's blood. 

12.  It is evident from the Magistrate's record that the information provided to her by the police 

was that the appellant may have committed the offence of incest. The purpose of the test is to 

confirm or disprove the appellant's involvement in the offence.    



5 
 

13.  In the Canadian Supreme Court case of Golden v R (A-G for Ontario and others 

intervening) (2001) 12 BHRC 295, the court was there concerned with searches of suspects. 

Iacobucci and Arbour, JJ said, inter alia, at page 317: 

"In Cloutier v Langlois [1990] 1 SCR 158 at 186, L'Heureux-

Dube J stated the following three propositions in relation to the 

common law of search incident to arrest: 

'(1) The police have the power to conduct a 

search at common law but are not under a duty 

to exercise the power; (2) The search must be for 

a valid objective in pursuit of the ends of 

criminal justice, such as the discovery of a 

weapon or evidence; and (3) The search must not 
be conducted in an abusive fashion.' 

A search that did not meet these three criteria would be 
unreasonable under s 8 of the charter." 

14.  Golden was concerned with the power of the police to perform a strip search of a suspect at 

the time of his arrest. The police had conducted a secondary search of the suspect, a strip 

search, and found a plastic wrap lodged between the suspect's buttocks. The wrap was found 

to contain crack cocaine. The suspect was later convicted of possession of a narcotic for the 

purpose of trafficking; and he appealed. His appeal before the Supreme Court was for a 

determination whether the strip search of the appellant did not violate his constitutional right 

to privacy guaranteed by section 8 of the Canadian Charter of Rights and Freedoms 1982. 

The court concluded that the second search did breach section 8. 

15.  The tenor of the judgment in Golden is that authorisation for intrusive and invasive searches 

of a person, such as the taking of intimate samples should be obtained beforehand.  

16.  In The Bahamas, there is judicial oversight provided in relation to searches of buildings, that 

is, search warrants obtained pursuant to section 70(1) of the Criminal Procedure Code ("the 

CPC"); or warrants of arrest pursuant to section 59(1) of the CPC; or intrusive searches of 

persons unconnected to the actual arrest of that person, for example section 34 of the Act. 

The intervention of the courts where possible is expected to serve as a protection for 

individuals against any possible capricious or unnecessarily coercive powers of the State; and 

to give concrete effect to the constitutional rights enshrined in our Constitution. 

17.  Section 70(1) of the CPC states: 

“70. (1) Where a magistrate is satisfied by evidence on oath 

that there is reasonable cause to believe that any property 

whatsoever on or with respect to which any offence has been 

committed is in any place or places, he may grant a warrant 

directed to any peace officer to enter and search any such place 
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or places in any part of The Bahamas, by force if necessary, at 

any time of day or night. If such property or any part thereof 

be found, such peace officer shall bring the same and the 

person or persons in whose possession such place or places 

then may be, or any person in any such place reasonably 

suspected of being privy to such property being therein, before 

the magistrate appointed to preside over the court having 

jurisdiction in the district in which such warrant was 

executed." 

18.  The language of section 70(1) of the CPC stands in marked contrast to the language found in 

section 34 of the Act. The section states, inter alia: 

“34. (1) Except as provided by this section, no police officer 

may take an intimate sample from a person without the 

appropriate consent. 

(2) Consent to the taking of an intimate sample must be given 

in writing. 

(3) A medical practitioner may on the direction of a police 

officer, take an intimate sample from a person without the 
appropriate consent if authorized by a Magistrate. 

(4) A Magistrate may only give an authorization under 
subsection (3) if he has reasonable grounds for - 

 (a) suspecting the involvement of the person from whom 
the sample is to be taken in an indictable offence; and 

 (b) believing that the sample will tend to confirm or 
disprove his involvement. 

(5) A Magistrate shall give an authorization under subsection 
(3) in writing.” 

19.  Subsections 6 and 7 of section 34 outline the duties imposed on the police once the 

Magistrate's authorization has been secured.  

20.  I observe that section 41 of the Act authorises the police to search premises without a search 

warrant upon reasonable suspicion that unlawfully obtained goods are stored therein. Under 

section 34 of the Act, a person is afforded the protection from arbitrary intrusion into their 

personal affairs by the insertion of a magistrate's scrutiny of proposed police actions. The 

statute states that he can only give an authorization if he has reason for suspecting the 

involvement of the "target" person in the commission of an indictable offence; and holds a 

belief that the drawing of that person's blood may confirm or disprove the involvement of the 
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target in an indictable offence. In light of the foregoing, I turn now to address the appellant's 

grounds of appeal. 

Grounds: 1. Evidence was wrongly considered by the learned magistrate; 

2. There was not sufficient evidence to sustain the decision; 

3. The decision was unreasonable or could not be supported having regard to the evidence; 

21.  These grounds may be dealt with together because they relate to the evidence placed before 

the Magistrate by the police to support their section 34 application. The Magistrate recorded 

that "[u]pon Hearing D/Insp Donna Barr and upon being satisfied that there were 

reasonable grounds for suspecting that Ezra Russell was involved in incest with Tamika 

Russell Clarke".    

22.  There has been nothing adduced before that would even remotely suggest that the Magistrate 

has wrongly considered the evidence placed before her by the police; nor can what is stated 

by the Magistrate, that is, the appellant is suspected of committing the offence of incest with 

his niece, be insufficient to support the Magistrate harbouring a reasonable suspicion that the 

appellant is involved in the offence. In the circumstances of this case, the decision of the 

Magistrate is both reasonable and supportable. Thus, I find no basis for these grounds; and 

they are dismissed. 

Ground 4. The decision was erroneous in point of law, the particular point of law having 

been specified in the grounds of appeal. 

23.  There is no merit in this ground for the reasons set out earlier in my judgment. 

Ground 5. The decision of the learned magistrate is inconsistent with the  Appellant’s rights 
against self-incrimination. 

24.  There are occasions when the right of an individual must give way to the more overarching 

objective of protecting the members of the society and maintaining the people's peace and 

order. The Magistrate acted in accordance with the statutory powers accorded her by section 

34 of the Act. Until that provision is declared invalid due to its failure to duly adhere to one 

or more of the rights enshrined in our Constitution; and give due deference to same, a 

magistrate, as indeed the Magistrate also, is as a creature of statute, required to follow the 

terms of the statute. 

25.  There is no merit in this ground.      

Ground 6. The Decision of the learned magistrate was based on a wrong principle or was 

such that a magistrate viewing the circumstances could not properly have so decided. 

26.  For the reasons discussed earlier in this judgment, there is no merit in this ground. 
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Ground 7. Some material illegality or irregularity, other than hereinbefore mentioned, 

substantially affecting the merits of the case was committed in the  course of the therein 

(sic) or in the decision. 

27.  No other illegality or irregularity having been disclosed on the appellant's case as having 

been committed by the Magistrate other than the allegation that the Magistrate did not 

provide a more fulsome description of the evidence presented before her by the police, and 

which we find is not required by section 34 of the Act, there is no merit in this ground. 

Conclusion 

28.  We are satisfied that the Magistrate did not fall into error by wrongly considering evidence; 

and her decision to grant the authorization is sustainable and reasonable.  This appeal stands 

dismissed and the decision of the Magistrate to issue the authorization is affirmed.   

 

 

 __________________________________________                                                

The Honourable Mr. Justice Isaacs, JA  
 

 

__________________________________________                                                

The Honourable Madam Justice Crane-Scott, JA 
 

 

__________________________________________                                                

 The Honourable Mr. Justice Jones, JA  
  

 


