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Criminal appeal – Extradition – Leave to appeal to the Judicial Committee of the Privy Council – 
Whether appeal is as of right – Whether the appeal raises an arguable case – Whether the appeal 
involves a point of law of general public importance – Articles 17, 28 & 104 of the Constitution – 
Sections 15 & 16 of the Correctional Services Act – Sections 48 & 49 of the Correctional Services 
(Inmates) Rules 
 
In August 2019 Forbes J (Actg.) dismissed the applicant’s constitutional and section 13 of the 
Extradition Act applications. That dismissal was appealed to this Court. About four months later, 
in December 2019, the applicant appeared before Thompson J on habeas corpus and constitutional 
applications, challenging his extradition. Thompson J refused the applications. The appeal against 
the decision of Thompson J is pending before this Court. However, on 29 June 2020 this Court 
dismissed the applicant’s appeal against the decision of Forbes J (Actg.) The applicant now seeks 
leave to appeal to the Judicial Committee of the Privy Council.  
 
Held: application for leave to appeal refused. Conservatory order granted for fourteen days to 
allow the applicant the opportunity to seek special leave from the Privy Council.  
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The test to be applied in determining whether leave to appeal to the Privy Council ought to be 
granted is two-part: firstly, whether the applicant has an arguable case and secondly, whether the 
appeal involves a point of law of general public importance.  
 
In the present case the applicant has invoked Article 17 of the Constitution to ground his 
submission that his appeal is as of right. The alleged infringement is based upon the living 
conditions which he has had to endure while awaiting his extradition at the Bahamas Department 
of Correctional Services. However, the applicant has not demonstrated that he exhausted all 
available and alternative means of redress, before resorting to the Constitution. Alternative means 
of redress were available to him pursuant to the Correctional Services Act and the Correctional 
Services (Inmates) Rules. There is nothing exceptional about the applicant's case that would cause 
the Court to allow the applicant to utilize the Constitution in his bid to avoid his surrender to the 
requesting State. 
 
The case does not raise an arguable case, nor does it raise any point of law of general public 
importance.  
 
Austin Knowles et al v The Superintendent of Her Majesty's Fox Hill Prison (The Commissioner, 
Bahamas Department of Correctional Services) et al SCCivApp. Nos. 118 and 119 of 2016 
considered 
Callenders & Co (a firm) v The Comptroller of H.M. Customs SCCivApp. No. 63 of 2012 
mentioned 
Harrikisson v The Attorney General of Trinidad & Tobago [1979] UKPC 3 applied 
McDonald v R [2001] BHS J. No. 32 considered 
Responsible Development for Abaco Ltd. v The Rt. Hon. Perry Christie et al SCCivApp. No. 248 
of 2017 applied 
Thakur Persad Jaroo v Attorney General [2002] 5 LRC 258 applied 

 

 

J U D G M E N T 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

Brief Facts 

1. On 12 December 2002, the applicant, along with others, was indicted in the United States of 
America ("the United States") on drug trafficking charges, and a request was made for his 
extradition. On 15 December 2002, provisional warrants of apprehension were issued for the 
fugitives pursuant to section 9(1)(a) of the Extradition Act. An Authority to Proceed was issued, 
and committal proceedings were conducted before S&C Magistrate Carolita Bethell (as she 
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then was). Those proceedings concluded on 12 November 2003, with the applicant and other 
fugitives being committed to prison to await their extradition. 
 

2. There then followed a series of legal proceedings including judicial review and habeas corpus 
by the applicant in the Supreme Court, this Court and in the Judicial Committee of the Privy 
Council ("the Privy Council"). One matter should be mentioned immediately, to wit, the 
applicant had applied to the Privy Council for special leave to appeal an earlier dismissal of his 
habeas corpus and constitutional applications by this Court; but had withdrawn his application. 
This meant therefore, that in the usual course of things, all domestic proceedings pertaining to 
the extradition request were at an end; and the applicant was now amenable to be surrendered. 
 

3. However, the applicant had initiated a new constitutional challenge to his extradition based on 
Article 17 of the Constitution and a challenge based on sections 11 and 13 of the Extradition 
Act. Ultimately, the matter came before Forbes, J (A'g) ("the Judge") who rejected the 
applicant's habeas corpus application and his effort to engage the Constitution to achieve his 
release from custody.  

 
4. The applicant appealed to this Court, but his appeal was dismissed mainly because the Court 

agreed with the conclusion of the Judge that the constitutional application was indeed an abuse 
of the courts' processes; and that there was no merit in the applicant's section 13 complaint. At 
paragraph 28 Isaacs, JA said: 

"28. The applications were clearly an abuse of the 
processes of the court because at the time of the filing of 
the applications, the appellant's application for leave to 
appeal to the Privy Council was still extant 
 notwithstanding his indication in December 2018 that he 
wished to withdraw his application. The process, in my 
view, is deemed to be at an end when the certificate is 
issued by the Privy Council." 

The applicant now asks the Court to grant him leave to appeal to the Privy Council. 

5. Before going further, we could not fail to mention that on 4 December 2019, the applicant went 
before Mr. Justice Keith Thompson on habeas corpus and constitutional applications 
challenging his extradition in what appears to be a calculated collateral attack on the extradition 
proceedings as the bases for the applications are virtually identical to those raised before the 
Judge. Thompson, J refused the applications; and there is pending before this Court, in No. 202 
of 2019, an appeal against his refusal.    
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The Application 

6. Mr. Johnson, Counsel for the applicant, submitted that the applicant's appeal lies as of right to 
the Privy Council due to the terms of Article 104(2) of The Bahamas Constitution. It reads: 

"104. (1) An appeal to the Court of Appeal shall lie as of 
right from the final decisions of the Supreme Court given 
in exercise of the jurisdiction conferred on the Supreme 
Court by Article 28 of this Constitution (which  relates 
to the enforcement of fundamental rights and freedoms).  

 (2) An appeal shall lie as of right to the Judicial 
Committee of Her Majesty’s Privy Council or to such 
other court as may be prescribed by Parliament under 
Article 105(3) of this Constitution from any decision 
given by the Court of Appeal in any such case." 

7. Article 104 is subject to the jurisdiction conferred on the Supreme Court by Article 28 of the 
Constitution. Article 28 provides, inter alia: 

"28. (1) If any person alleges that any of the provisions of 
Articles 16 to 27 (inclusive) of this Constitution has been, 
is being or is likely to be contravened in relation to him 
then, without prejudice to any other action with respect 
to the same matter which is lawfully available, that 
person may apply to the Supreme Court for redress.  

 (2) The Supreme Court shall have original jurisdiction —  

(a) to hear and determine any application made by 
any person in pursuance of paragraph (1) of this 
Article; and  

(b) to determine any question arising in the case of 
any person which is referred to it in pursuance of 
paragraph (3) of this Article,  

 and may make such orders, issue such writs and give such 
directions as it may consider appropriate for the purpose 
of enforcing or securing the  enforcement of any of the 
provisions of the said Articles 16 to 27 (inclusive) to the 
protection of which the person concerned is entitled: 

 Provided that the Supreme Court shall not exercise its 
powers under this paragraph if it is satisfied that 
adequate means of redress are or have been 
 available to the person concerned under any other law." 
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8. Mr. Johnson contends that we were wrong - as was the Judge - when we failed to give due 
regard to the additional time the applicant spent in custody after he withdrew his application 
before the Privy Council; and failed to consider the intolerable conditions he has been forced 
to endure in the Prison while awaiting his surrender. 
 

9. In Responsible Development for Abaco Ltd. v The Rt. Hon. Perry Christie et al SCCivApp. 
No. 248 of 2017 ("RDA") an application for leave to appeal to the Privy Council was refused. 
The facts in RDA are unimportant but the case is of some import to the present application 
because of the test utilised by the Court in determining these types of applications, to wit, a two 
part test that requires the Court to determine firstly whether the applicant has an arguable case 
and secondly, whether the appeal involves a point of law of general public importance. 

 
10. This contention is supported by RDA, cited by the applicant, in which, at paragraph 16 of his 

Skeleton Arguments in Support of application to seek leave to appeal he quotes the Court as 
follows:  

“12. The Bermuda Court of Appeal cited with approval 
the views of the Court of Appeal of the British Virgin 
Islands in Renaissance Ventures Ltd. v Comodo Holdings 
[2018] ECSC J1008-3 (decided on 8 October 2018) which 
said: 

“…Where however, the real question on the 
proposed appeal is the way this Court has applied 
settled and clear law to the particular facts of the 
case, or whether a judicial discretion was properly 
exercised, leave will ordinarily not be granted on 
this ground. In such a case, the question on the 
proposed appeal may be of great importance to the 
aggrieved applicant, but it would not for that reason 
alone be a question of great general or public 
importance.”  

(See also the decision of Conteh, JA in Callenders & Co (a firm) v The Comptroller of 
H.M. Customs SCCivApp. No. 63 of 2012) 

Is There an Arguable Case? 

11. The applicant has invoked Article 17 of the Constitution to ground his submission that his 
appeal to the Privy Council is as of right.   
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12. In Harrikisson v The Attorney General of Trinidad & Tobago [1979] UKPC 3, Lord 
Diplock said, inter alia: 

 
"…In an originating application to the High Court under 
section 6 (1), the mere allegation that a human right or 
fundamental freedom of the applicant has been or is 
likely to be contravened is not of itself sufficient to entitle 
 the applicant to invoke the jurisdiction of the court under 
the subsection if it is apparent that the allegation is 
frivolous or vexatious or an abuse of the process of the 
court as being made solely for the purpose of avoiding the 
 necessity of applying in the normal way for the 
appropriate judicial remedy for unlawful administrative 
action which involves no contravention of any human 
right or fundamental freedom." 

 
13. In Austin Knowles et al v The Superintendent of Her Majesty's Fox Hill Prison (The 

Commissioner, Bahamas Department of Correctional Services) et al SCCivApp. Nos. 118 
and 119 of 2016, the applicant was among the appellants relying on Article 20 of the 
Constitution to avoid their surrender to the United States. They alleged that their habeas corpus 
applications were not decided within a reasonable time. Therefore, they had been deprived of 
their Constitutional right guaranteed pursuant to Article 20(8). The Court, differently 
constituted, rejected this argument; and the fugitives' application for leave to appeal to the 
Privy Council was refused. Nevertheless, they applied for special leave to the Privy Council. 
While this application was in train, the applicant withdrew his application thereby tacitly 
accepting the ruling of the Court that Article 20 of the Constitution was not engaged. 
 

14. Still, the applicant in the present case has continued to complain about the delay due to the 
passage of time. In McDonald v R [2001] BHS J. No. 32, Ibrahim, JA said at paragraph 33:  

 
"33. It is quite clear that the express provisions of sec. 
11(3) of the Extradition Act contains adequate means of 
redress in the appellant on this constitutional issue for it 
empowers the Supreme Court, without prejudice 
 to any other power of the Court, to order the discharge 
of the appellant from custody if it appears to the Court 
that by reason of the passage of time since he is alleged to 
have committed the offence it would, having regard to all 
circumstances, be unjust or oppressive to extradite him 
to the  U.S.A. That relief is the highest relief that could 
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be ordered under Article 28(2) of the Constitution, and, 
therefore, if the matter had been separately raised under 
the constitution the Supreme Court would not have 
exercised its powers under Article 28(2). Having regard 
to the conclusions reached in the earlier part of this 
judgment, I am of the opinion that there is no 
 substance in this submission. For the above reasons I am 
of the view that there is no merit in this ground of 
appeal." 

 
15. The applicant has now attempted to engage Article 17 of the Constitution in addition to his 

habeas corpus challenge. Under section 16 of the Correctional Services Act, 2014 ("the 
CSA"), it is provided that the Correctional Services Review Board ("the Review Board") 
established under section 15 of the CSA, performs the following functions: 

"…(c) to ensure that inmates receive proper treatment 
and to investigate any abuses which come to its 
knowledge in connection with correctional facilities, and 
to issue a written report of its findings to the Minister;  

 (d) to  inquire into any report received to the effect that 
the mind or body of  an inmate is likely to be injured by 
the conditions of his imprisonment and to bring any such 
findings to the attention of the court and the Minister;  

… 

 (f) to give inmates an opportunity to lay their complaints 
or applications before it." 

16. Additionally, sections 48 and 49 of the Correctional Services (Inmates) Rules, 2014 ("the 
Inmates Rules") provide as follows: 

"48. Complaints and requests.  

(1) Where an inmate requests to see the 
Commissioner or the Board, a record of the 
request shall be recorded by the correctional 
officer to whom the request was made.  

(2) The Commissioner shall, at a convenient hour 
on every day other than Saturdays, Sundays or 
public holidays, hear the applications of all 
inmates who have made a request to see the 
Board, and shall inform the Board at its next 
meeting of every such request made.  
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 49. Petitions.  

(1) Petitions from inmates shall be submitted to 
the Commissioner through the Assistant 
Commissioner or Chief Corrections Officers of the 
relevant unit who shall forward them through the 
usual  channels with his comments to the 
Minister.  

(2) An inmate who has petitioned and has not yet 
received a reply will not, except in special 
circumstances, be allowed to petition again during 
the same sentence until a reply is received.  

(3) Replies to petitions shall in all cases be 
 communicated to inmates individually, and not in 
the presence of other inmates.  

(4) Whenever an inmate desires it, he may himself 
see the reply and he  may be given an explanation 
of its effect and meaning.” 

17. We readily accept that the Judge did not advert his attention to the provisions of the CSA or 
the Inmates Rules, but the proviso to Article 28(2) states that once the court "is satisfied that 
adequate means of redress are or have been available to the person concerned under any 
other law" it is only in exceptional circumstances that a court would allow a person to have 
recourse to the Constitution for relief for a breach of his fundamental rights. 
 

18. Nowhere in his affidavit filed on 16 July 2020, does the applicant indicate that he made any 
complaint to the Review Board or to the Commissioner of The Bahamas Department of 
Correctional Services ("the BDCS") or his subordinates about his living conditions in the 
BDCS. It is apparent, therefore, that he has not resorted to the procedure set out in the Inmates 
Rules for redress of his grievance and it may be said that he has failed to exhaust a reasonable 
and adequate means of redress before applying for constitutional relief. We pay regard to his 
invocation of the Articles of the Constitution in those circumstances; and we bear in mind the 
exhortation of Lord Hope of Craighead in Thakur Persad Jaroo v Attorney General [2002] 
5 LRC 258. 

 
19. The brief facts in Jaroo were that Mr. Jaroo had his vehicle detained by the police for some 

fourteen years ostensibly because they believed it had been stolen. He applied for 
constitutional relief via a declaration on the basis that he had been deprived of the enjoyment 
of his property without due process of law. Although their Lordships of the Privy Council 
found the police had acted arbitrarily in detaining the vehicle so long, they found Mr. Jaroo 
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was not entitled to a declaration because he could have brought an action in detinue. At 
paragraph 39 Lord Hope said: 

 
“[39] Their Lordship respectfully agree with the Court of 
Appeal that, before he resorts to this procedure, the 
applicant must consider the true nature of the right 
allegedly contravened. He must also consider whether, 
having regard to all the circumstances of the case, some 
other procedure either under the common law or 
pursuant to statue might not more conveniently be 
 invoked. If another such procedure is available, resort to 
the procedure by way of originating motion will be 
inappropriate and it will be an abuse of the process to 
resort to it. If, as in this case, it becomes clear after the 
 motion has been filed that the use of the procedure is no 
longer  appropriate, steps should be taken without delay 
to withdraw the motions from the High Court as its 
continued use in such circumstances will also be an 
abuse.” 

 
20. Mr. Brathwaite submitted that there was no determination on whether there had been any 

breach of the applicant’s constitutional rights. Thus, this matter involves a mere allegation of 
a breach, as opposed to an actual breach, and in the circumstances, an appeal to the Privy 
Council does not lie as of right. He submitted also that it would be truly incongruous if the 
Court, having found that the application was an abuse of process, then permitted the 
perpetuation of that abuse by the grant of leave to appeal to the Privy Council. 
 

21. There is nothing exceptional about the applicant's case that would cause the Court to allow 
the applicant to utilize the Constitution in his bid to avoid his surrender to the requesting State. 
Importantly, he has already had an opportunity to mount a constitutional challenge to his 
extradition on virtually the same grounds in the present application; which he withdrew. 

 
22. We are satisfied that the applicant's case does not cross even the first threshold of the two-

stage test enunciated in RDA, that is "an arguable case". Moreover, the application does not 
raise any point of law of general public importance. 

 
23. It must be remembered that we dismissed the applicant's appeal on the constitutional aspect 

of his case because we shared the Judge's view that the applicant's applications amounted to 
an abuse of the processes of the court. The jurisprudence relating to this area of the law has 
been traversed so many times before that it may well be regarded as settled. 
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24. In the premises, the application for leave to appeal to the Privy Council is refused. 
 

25. We are satisfied that we ought to exercise the same discretion to suspend the effects of our 
decision as we share the sentiment of the Court, differently constituted, as expressed in Austin 
Knowles et al where at paragraph 24 Allen, P said: 

 
"24. Unfortunately, the Court in Sheldon Moore & 
Gordon Newbold et al did not have the benefit of 
argument on the effect of the Reckley decision. 
 However, while the issue in the Reckley case was 
somewhat different than the one presently under 
consideration, the case is similar with respect to its 
uniquely irreversible characteristics, which could render 
any appeal nugatory." 

 
26. Inasmuch as the applicant is in the same position as the fugitives in Austin Knowles et al, 

that is, in peril of undergoing a uniquely irreversible process, we grant a conservatory order 
for fourteen days to allow the applicant the opportunity to seek special leave from the Privy 
Council.  

 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 

 


