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Criminal Appeal – Appeal against conviction- Appeal against sentence – Lucas Direction-
Dismissing the Jury

On the 7 March 2019, a black 2018 Honda CRV belonging to Pamela Rolle was stolen. On
12 March 2019 the appellant, Bernard Knowles Jr., was arrested. The appellant was charged
with the armed robbery, contrary to section 339(2) of the Penal Code, Chapter 84 in that,
while being armed with a firearm, he robbed Pamela Rolle of her black Honda CRV, an
Apple iPhone, a handbag containing $350.00 in cash and other personal items. In the
alternative, he was charged with receiving contrary to section 358 of the Penal Code, Chapter
84 in receiving the black Honda CRV belonging to Pamela Rolle. In December 2020, the
appellant was acquitted of the offence of armed robbery and was convicted of the offence of
receiving. On 20 July, 2021 the appellant was sentenced to a term of imprisonment of 4 years
and a probation period of one year following his release. He now appeals his conviction and
sentence.

Held: Appeal is dismissed. The conviction and sentence are affirmed.

It is for the judge to consider whether to give a direction if on the evidence the judge
considered that there was a real risk that the jury may consider the lies as evidence of the
accused guilt.

The judge in her direction to the jury in this case, did not suggest that the prosecution was
relying on the lies or the inconsistencies as evidence of guilt. They were simply matters that
affected the credibility of the evidence of the appellant. In the circumstances of this, whilst a
Lucas direction may have been given out of abundant caution, a Lucas Direction was not
necessary. Moreover, the failure to give one did not make the verdict unsafe. There was
ample evidence to support the conviction of receiving stolen property.

Whether to discharge a juror or an entire panel is within the discretion of the trial judge. It is
also settled law that an appellate court cannot interfere with the judgment of the trial judge
on an issue such as the discharge of a juror unless it concludes that the decision was outside
the range of reasonable response to the issue which the judge was facing.

It is clear from the judge’s ruling that she was satisfied that the juror had not discussed the
case with other members of the jury and that any knowledge that juror had of the police
witnesses was not communicated to the other members of the panel. Jury deliberations had
not yet started and it would have been unreasonable to discharge the entire jury on the basis
that they may have been infected with that jurors knowledge when there juror made it clear
that she had no discussed the case with her colleagues on the jury panel. There is simply no
basis for finding that the verdict is unsafe because the entire jury panel was not discharged.
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A four years sentence for receiving is consistent with other sentences that Court of Appeal
has imposed. In the circumstances, this court could not interfere with the four years sentence
imposed by the judge on the ground that it is unduly severe. It is within the range of
reasonableness.

Christopher McQueen And Director Of Public Prosecutions SCCrApp. No. 18 of 2021
considered
Indrick Tilme v Director of Public Prosecutions SCCrApp No 50 of 2015
considered
Julian Stuart v R SCCrApp. No 223 and 267 of 2016 considered
R v Barnett (Richard) [2002] EWCA Crim 454 considered
R v Gynane [2020] EWCA Crim 1348 considered
R v LS [2009] EWCA Crim 104 considered
R v Murray [2016] 4 W.L.R 142 considered
R v Newry [2002] BHS J. No. 25 mentioned
The People v Hegerty [2013] IECCA 66 considered

JUDGMENT

Judgment delivered by The Hon. Sir Michael Barnett, P

1. This is an appeal by Bernard Knowles against his conviction for receiving stolen goods
and against his sentence of four years imprisonment.

Facts

2. On the 12 March, 2019 a black Honda CRV vehicle was found at the premises off
Carmichael Road. The vehicle had no license plate and no disc attached to it. The
vehicle was parked in the rear of a home near the wall of the house.

3. The vehicle belonged to Pamela Rolle who reported that it had been stolen from her on
the 7 March, 2019.

4. The appellant was first arrested around 12:34 pm on the 12 March, 2019. He was
arrested on Williams Drive, off Cowpen Road. At the time of his arrest he told Officer
Farrington that he lived on Hospital Lane. He was taken to the Carmichael police
station. About an hour later he was taken to the premises off Carmichael Road where a
search was conducted pursuant to a search warrant. The vehicle was found. When asked
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about the vehicle the appellant told the police officer that he was keeping the vehicle
for his friend Sheron and that he did not know where Sheron got it from.

5. The following day he was interviewed by the police and a Record of the Interview was
made.

6. In the record of interview he told the police that he was keeping the vehicle for a person
called Leon who was a friend of a friend. Leon brought it there on the Saturday night
which was the 12th of March, a few days after the vehicle was stolen. He said that Leon
put the car there to keep as a surprise for Leon’s wife.

7. The appellant was charged with armed robbery and an alternative count of receiving.

8. His trial commenced and evidence was taken from Pamela Rolle and the police officers
who arrested and interviewed him. The appellant testified and was cross examined on
his statements to the police both on his arrest, when the vehicle was found and at his
interview at the police station. His mother also gave evidence on his behalf.

9. After a trial he was acquitted of the armed robbery offence but convicted of the offence
of receiving stolen property. He was sentenced to four years imprisonment to be
followed by one year in probation.

10. The appellant appeals his conviction and sentence.

11. The appellant challenges the safety of his conviction on two grounds. They are (i) that
the trial judge erred in failing to give a direction on lies; and (ii) that the judge erred in
not dismissing the jury when it was discovered after all the evidence was heard that a
member of the jury worked with the police as a civilian worker in the Criminal Records
Office, University Drive.

12. I will deal with each in turn.

Direction on Lies

13. The appellant’s case is that the prosecution relied upon the lies or contradictory
statements told by the appellant to the police as to his residence when he was arrested
and as to how he came into possession of the vehicle during his interviews. The
appellant submitted that the prosecution was relying on these “lies” to prove that the
appellant was guilty of the offences charged.

14. Counsel for the appellant submitted:

“in a circumstance such as the above where the only defense
available to the defendant required him to provide a
satisfactory explanation the question of the credibility of the
defendant was paramount. It was apparent that in this case
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there was real danger that the jury may infer his lies as
evidence of guilt”

15. This was an ambitious ground.

16. It is clear that the judge was sensitive to the issue as to whether or not it was necessary
or appropriate to give the jury a direction on lies. After the evidence had been taken and
before the closing addresses and her direction to the jury, the judge specifically asked
counsel for both the appellant and the Crown whether a Lucas direction was necessary.

17. This is found in the following exchange between the court and counsel:

“THE COURT: Any law that you think that we should rely
upon? A lot was made of Sheron and Leon. Did that move us
toward a Lucas Direction.

MR. FERGUSON: Possibly, my Lady. My Lady, I say no.

THE COURT: As a judge you err if Lucas arises and you
don't give it but you are also wrong if it doesn't arise and
you give it. So what is your view on that?

MR. FERGUSON: My Lady, I would say that he was
consistent with his information from the start, from the
Record of Interview straight up to the point when he gave
his evidence.

THE COURT: Is there any inconsistency in what he told the
arresting officer and what he told the investigating officer?

MR. FERGUSON: No, my Lady. The prosecutor made a big
deal about the Hospital Lane issue, my Lady. But, my Lady,
you know that is factual. But that's the point I think Mr.
Archer, the prosecution, made a fuss about. But, my Lady, I
see no issue with it. I say he was consistent with it.

THE COURT: Thank you. Mr. Archer.

MR. ARCHER: I wouldn't say consistent. I would say there
was a lot of omissions, misleading.

THE COURT: So the point of a Lucas?

MR. ARCHER: I wouldn't take it to the point of a Lucas
because with the Lucas there must be lies, the lies must be
proven and the prosecution must rely on the lies.
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18. So, it was the position of both the appellant’s counsel and that of the prosecution that a
Lucas direction on lies was not necessary. The judge did not give one. All the judge
said to the jury was:

Consider also, too, the ability of the witness to recall what he
or she observed some months later as in this case, when he
or she comes to give evidence. And you will remember
particularly in relation to the defendant, how he came and
give evidence, he was attacked as to what he told the police,
why he did not include certain things in relation to what he
told the police, and he says that while he recall those things,
he may just have failed to recollect them at the relevant time
and to say them to the police officer. The offence occurred
last year March and the virtual complainant gave you, you
may think, a clear account of what occurred in relation to
the matter; but it is a matter for you.

And later

Another discrepancy would be the example that Mr. Archer
brought to your attention in his cross-examination of the
accused man, where he is saying certain things on the stand
and he did not say those things to the police at the time when
he was being interviewed. You would look and see whether
or not those omissions were something that was deliberate
because he is making it up as he stood there? Which is what
was suggested to you. Or, whether or not at the time that he
was being spoken to by the police, maybe he was nervous,
being in the presence of the police and that was the reason
why he didn't mention it.

19. The question when it is necessary to give what is called a Lucas Direction on lies has
been the subject of much discussion in the courts. Perhaps the most helpful discussion
can be found in the decision of the English Court of Appeal in R v Murray [2016] 4
W.L.R 142. Sir Brian Leveson, President of the Queens Bench Division of that court
wrote in the judgment:

The lies directions

“8 In R v Lucas[1981] QB720; [1981] 3WLR120, the Court
of Appeal (Lord Lane CJ, Comyn and Stuart-Smith JJ)
clarified previous confusions in the authorities and set out
four conditions for a lie told in or out of court to amount to
corroboration at p 724:
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“[It] must first of all be deliberate. Secondly it
must relate to a material issue. Thirdly the
motive for the lie must be a realisation of guilt
and a fear of the truth. The jury should in
appropriate cases be reminded that people
sometimes lie, for example, in an attempt to
bolster up a just cause, or out of shame or out
of a wish to conceal disgraceful behaviour
from their family. Fourthly the statement must
be clearly shown to be a lie by evidence other
than that of the accomplice who is to be
corroborated, that is to say by admission or by
evidence from an in-dependent witness.”
(Emphasis added.)

9 The highlighted third of the conditions forms the basis for
what is now known as a Lucas direction in respect of lies
told more generally. Such a direction, where appropriate, is
founded in the following ultimate question for the jury: see
the Court of Appeal (Judge LJ, Wright J and Judge Colston
QC) in R v Middleton (unreported) 23 March 2000, at para
21: “Assuming that a lie, or lies, have been told … why did
this defendant tell this lie, or these lies, in this particular
case?”

10 In R v Burge[1996] 1Cr App R163, 172 the Court of
Appeal (Kennedy LJ, Curtis and Buxton JJ) emphasised
that “a Lucas direction is not required in every case in
which a defendant gives evidence, even if he gives evidence
about a number of matters, and the jury may conclude in
relation to some matters at least that he has been telling lies”.

11 The court then went on to explain what were appropriate
cases for a Lucas direction:

“The warning is only required if there is a
danger that they [ie the jury] may regard that
conclusion as probative of his guilt of the
offence which they are considering. In R v
Goodway(1994) 98Cr App R11 this court cited,
with approval, the New Zealand case of Dehar
[1969] NZLR 763, in which the court said:
‘How far a direction is necessary will depend
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upon circumstances. There may be cases …
where the rejection of the explanation given by
the accused almost necessarily leaves the jury
with no choice but to convict as a matter of
logic’.”

12 However, a Lucas direction is unnecessary where there is
no risk that the jury may follow the prohibited line of
reasoning that a defendant’s lie(s) necessarily demonstrated
his guilt. This would generally be the case for example in
relation to lies told by a defendant in evidence because the
position would be covered by the general directions on the
burden and standard of proof, a Lucas direction is
unnecessary: see R v Middleton, at para 22 and R v
Liacopoulos (unreported) 31 August 1994, per Glidewell LJ
at p 15B, and R v Walsh [2015] NICA 46 at [34]. Indeed, as
the Court of Appeal commented in R v Burge[1996] 1Cr
App R163, 173: “If a Lucas direction is given where there is
no need for such a direction (as in the normal case where
there is a straight conflict of evidence), it will add complexity
and do more harm than good.”

13 Therefore, in R v Walsh, at para 35, where the lies were
given in evidence and touched on the central issue of
whether the defendant was the person who inflicted the
injuries upon the deceased which led to her death, the Court
of Appeal in Northern Ireland (Morgan LCJ, Gillen LJ and
Deeny J), accepted a Lucas direction could have been given
but concluded that “had it been given it seems highly likely
that it would have been to the disadvantage of the applicant
since it is difficult to see any explanation for the various lies
which was not connected to [the defendant’s] involvement in
the murder”.

14 In this context, the court in R v Burge[1996] 1Cr App
R163, 173 set out four circumstances (that may overlap) in
which a Lucas direction is usually required:

“1. Where the defence relies on an alibi. 2.
Where the judge considers it desirable or
necessary to suggest that the jury should look
for support or corroboration of one piece of
evidence from other evidence in the case, and
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amongst that other evidence draws attention to
lies told, or allegedly told, by the defendant. 3.
Where the prosecution seek to show that
something said, either in or out of the court, in
relation to a separate and distinct issue was a
lie, and to rely on that lie as evidence of guilt in
relation to the charge which is sought to be
proved. 4. Where, although the prosecution
have not adopted the approach in category
three above, the judge reasonably envisages
that there is a real danger that the jury may do
so.”

15 It should be stressed that these are circumstances where a
Lucas direction is usually required and such a direction is
not invariably required: see R v Harron[1996] 2Cr App
R457, 462.

16 While bearing all of this useful guidance in mind, the
Court of Appeal explained in R v Middleton, at para 23:

“when, at trial, the question arises, should a
Lucas direction be given or should it not, it will
usually be more useful to analyse the question
in the context of the individual case by
examining the principles rather than by
laboriously trawling through hosts of reported
and unreported cases and learned
commentaries.”

17 In that case, if the jury concluded that the defendant had
lied to them when explaining his innocent involvement with
the car, his driving of it and the presence of property from
the burglary at his mother’s house, the obvious inference
was that he was lying to the jury to conceal his guilt. The
trial judge accordingly provided directions in relation to the
defendant’s alibi, about the burden and standard of proof
and further directed: “If what he [the defendant] tells you
may be right … then obviously that would raise a doubt in
your mind as to his guilt. It is only if you are satisfied that he
has lied to you about his account that you could find him
guilty.”
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18 The Court of Appeal at para 26 held that such directions
accurately reflected the reality of the case and, moreover:
“[The] potential inference was for the jury to draw if they
saw fit. However, any attempt to embellish the summing-up
with a Lucas direction would have served to confuse and
complicate an essentially simple issue.”

19 If it is however appropriate to give a Lucas direction, the
Court of Appeal noted in R v Burge[1996] 1Cr App R163,
174, that it should be tailored to the circumstances of the
case, but it would normally be sufficient to make two basic
points:

“1. that the lie must be admitted or proved
beyond reasonable doubt, and; 2. that the mere
fact that the defendant lied is not in itself
evidence of guilt since defendants may lie for
innocent reasons, so only if the jury is sure that
the defendant did not lie for an innocent
reason can a lie support the prosecution case.”

20 Finally, if no Lucas direction is given and defence counsel
at trial has not alerted the judge to the danger that the jury
would treat a particular lie as evidence of guilt and asked
him to consider whether a direction should be given to meet
it, this court is “unlikely to be persuaded … that there was
[in fact] a real danger”: see R v Burge, p 173. However, that
does not go so far as to prevent a defendant from arguing his
conviction is unsafe by reason of the fact that defence
counsel did not raise the question of a Lucas direction if the
circumstances of the case provide the foundation for such an
argument: see R v Anjum [2003] EWCA Crim 493 at [38].

21 In R v Anjum, the defendant had been convicted of
indecent assault after allegedly picking up the complainant
at Heathrow airport, purporting to be the mini cab driver
the complainant had ordered. The prosecution invited the
jury to treat the fact that the defendant had lied in interview
about the identity of the cab company which had booked
him, and had lied in interview and in evidence that he was
not at Heathrow air-port “on spec”, as being additional
reasons for doubting his claim that he had not assaulted the
complainant. Defence counsel did not raise the possibility of
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a Lucas direction nor was one given. That did not prevent
the Court of Appeal (Auld LJ, Gray and Crane JJ), at para
42, finding that in the circumstances of the case:

“It would be natural for the jury, when trying
to resolve the conflict of evidence as to what
took place in the cab, to look at peripheral
evidence, such as whether the defendant was
telling the truth in his interview. That is the
classic situation where a Lucas direction is
required in order to caution the jury against
inferring guilt from lies. In our judgment this
was a case where a Lucas direction should
have been given.”

22 The critical feature of R v Anjum is that the two potential
lies were entirely peripheral to the central issue namely
whether the defendant had indecently assaulted the
complainant or whether she had left the car after a
disagreement about the fare. Nevertheless, the judge had left
the case to the jury on the basis that deciding whether the
defendant was telling the truth about the peripheral issues
“may assist you in deter-mining whether you can accept his
evidence on other matters”. To that extent, the decision of
this court was not at all remarkable.

20. In Julian Stuart v R No 223 and 267 of 2016, I said:

The circumstances where a Lucas (R v Lucas [1981] QB 720)
direction should be given were also set out in the decision of
the Court of Appeal of Jamaica in R v Vassell (Courtney)
(2001) 62 WIR 258. In that case the court, after reviewing
the cases, said:

“These cases establish that the underpinning
for the requirement of the Lucas direction is a
dependence by the Crown, for proof of its case,
on the lies told by the defendant. In our
judgment, the direction would not be required
where the lies are only relied upon by the
Crown merely to attack the credibility of the
defendant.” [my emphasis]
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21. Although counsel for the accused and the prosecution did not consider a Lucas
Direction on lies was necessary, ultimately it is for the judge to consider whether to
give a direction if on the evidence the judge considered that there was a real risk that
the jury may consider the lies as evidence of the accused guilt.

22. This is similar to the circumstances found in the case of R v Barnett (Richard) [2002]
EWCA Crim 454. In that case the appellant was challenging his conviction for handling
stolen goods. The appellant was a dealer in second-hand electrical goods. He was found
in possession of a large antique painting worth approximately £40,000. When
challenged by the police, he put forward three different stories as to how that painting
came to be located under his bed. In so far as the appellant offered any explanations for
his changes of story, the judge placed those explanations before the jury. The court of
appeal held that in the circumstances of that case a Lucas direction was not required.

23. The judge in her direction to the jury in this case, did not suggest that the prosecution
was relying on the lies or the inconsistencies as evidence of guilt. They were simply
matters that affected the credibility of the evidence of the appellant. In the
circumstances of this, whilst a Lucas direction may have been given out of abundant
caution, I am not satisfied that a Lucas Direction was necessary. Moreover, the failure
to give one did not make the verdict unsafe. There was ample evidence to support the
conviction of receiving stolen property.

24. This first ground in my judgment does not succeed.

Dismissing the Jury

25. There is no dispute as to the facts. At the end of the evidence and before closing
submissions and the directions to the jury, the appellant’s counsel brought to the
attention of the judge that a member of the jury panel was a civilian employed in the
Criminal Records Office of the Police Department. The judge then questioned the juror
in question as to the circumstances of her employment. At the end the juror was
discharged and the trial continued.

26. The appellant argues that the entire panel ought to have been discharged and the trial
begin de novo. The failure to do so he argues makes the verdict unsafe.

27. Whether to discharge a juror or an entire panel is ammeter within the discretion of the
trial judge.

“It is undoubtedly trite law to state that before discharging a
jury or a particular juror for whatever reason the trial
judge must be satisfied that the circumstances exist to justify
such a step.” The People v Hegerty [2013] IECCA 66
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28. Or put another way:

“A judge only has the power to discharge a juror where
there is an evident need to do so” R v Gynane [2020] EWCA
Crim 1348

29. It is also settled law that an appellate court cannot interfere with the judgment of the
trial judge on an issue such as the discharge of a juror unless it concludes that the
decision was outside the range of reasonable response to the issue which the judge was
facing.

30. This point was made in R v LS [2009] EWCA Crim 104. In that case the English Court
of Appeal considered whether the discharge of a juror during jury deliberations
impacted on the safety of the conviction. The case involved historic allegations of
familial sexual abuse. At the close of the evidence, one juror revealed that she had been
the subject of sexual abuse as a child. Having questioned her in the presence of counsel,
the trial Judge declined to discharge her, ruling that she had displayed a responsible
attitude in drawing the matter to the court’s attention. She had demonstrated that she
was concerned to give the defendant a fair and impartial trial, unprejudiced by her own
experiences. The Court held that such a decision was within the range open to the judge
and could not be interfered with. Subsequently, during the jury’s retirement, another
juror – who was distressed - revealed that she had also been the victim of abuse. On
that occasion, the Judge discharged that juror but declined to discharge the entire jury.
The mere fact that one juror had not taken part in the entirety of the jury’s deliberations
was insufficient to require the discharge of the entire jury. Further, the discharge of a
juror during the deliberations did not render verdicts unlawful or necessarily unsafe.

31. It is to be noted that in that case the jury had already begun its deliberations.

32. In this case, in making her decision to discharge the juror in question and not the entire
panel the judge said:

“Counsel for the defendant Mr. Ferguson has brought to the
attention of the court that it came to his information that the
one of the jurors whose name and number it he did not
know may have had a bias based on working for the police.
As a result, the court took the customary step which was to
conduct a voir dire of the juror in question. That also could
have extended to the entire jury panel. But having heard
from the particular juror, the court is of the view that a voir
dire of the entire jury panel is not necessary. The juror
indicated that she works for the Criminal Records Office
and that she has worked there for some ten years and she
does not know our defendant and nor does she know the
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officers who came to give evidence on any kind of a intimate
level, that is save and except for the fact that they are police
officers and so they would be generally employed within the
Central Detective Unit, however, she worked in the Criminal
Records Office. She indicated further that she has no access
to the SAS-400 system and that Officer Bell who would be
the officer probably most closely attached to the Criminal
Records Office, that he is a Crime Scene Investigator and
that none of these persons worked at the Criminal Records
Office. She indicated that she did not discuss the case with
any of her fellow jurors or with any of the witnesses who
came to give evidence. I conducted a -- in The Bahamas we
do not have in depth voir dire inquiries of jurors prior to the
commencement of a trial. And so all that we have is the
physical appearance of the juror in question. And it is on
that basis that counsel makes a decision as to whether or not
they will challenge. I went further than that. And at the
commencement of the trial I inquired of the jurors whether
they knew any of witnesses on the back of the information or
the defendant or any counsel so well that they felt they could
not be true to an oath that they would be called upon to take.
Even now the juror is indicating that she felt that she could
be true to an oath. And in the view of the court that
probably relates to one of the questions the court asked her
as to whether or not she knows these persons intimately. I
did not find that the juror was a liar as was posted by
counsel for the defendant. The questions that the court
asked in the view of the court were not inconsistent with the
evidence that the juror gave this morning. However, the
court does find the fact that the submission of counsel for
the defence on the issue of the perception of bias, not actual
bias but the concern that could arise in relation to the mind
of the defendant that the juror works broadly and generally
in an area where police have some access although she does
not work specifically with our police officers. I have had
regard to the authorities that have been submitted to the
court and I rely on those authorities and the authorities
included in them. And I'm referring specifically to Zintworn
Duncombe Criminal Appeal number 14 of 2017 and
Cordero Saunders Criminal Appeal number 47 of 2017. Also
the two decisions that were urged upon me from Trinidad
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and Tobago at the Court of Appeal level reported in the
West Indian Report. That is Gibson v The Queen and also
Sangit Chaitlal v The State. It is in the latter page eight and
in the former page seven and eight. And in the first case I
refer to paragraph 25 to the end of the judgment. I will
actually write a short judgment in relation to my decision
and the exercise of my discretion. And I have also had
regard to the provisions, statutory provisions contained in
the Juries Act, Chapter 59 specifically sections 28 and 35. I
also had an opportunity to observe the demeanour of the
juror when she gave evidence. And notwithstanding the fact
that she appeared to be somewhat nervous as having been
called from amongst her number, to the questions by my I
found her going almost out of her way to seek to assist the
court and to provide as much detail as she could in relation
to the evidence that the court was requiring from her.
Finally, customarily because I usually preside in respect of
trials, capitol trials, we often have to send the jurors out
because there has been a challenge to the statement or there
is usually a rather heated and involved voir dire. But in this
case I think it was maybe only one, and if not one then two
occasion, where the jury had to go out for a very, very brief
period. In fact, they may have gone in the alcove as we were
finished I believe with the leave and objection and the point
of law that arose. And so other than that, the jurors have
only assembled for the purposes of coming into court. I am
satisfied that the juror based on the demeanour that I
observed this morning, the expression of almost outrage in
her face when I had asked her if she had discussed this with
any of the other jurors, and so I am satisfied that the juror
has not contaminated, to use Mr. Ferguson's example, of the
entire juror pool. I don't even want to speak in relation to
the specific example he used of Covid-19 because we are all
trying to remain Covid free. But I am satisfied that the juror
has not contaminated the remainder of the panel. And also
out of an abundance of caution and in relation to the
submission made with Mr. Ferguson's concern about bias
and his concern that the juror works even if broadly with
the police. She is not a police officer. She is a civilian. But for
that reason I will discharge that particular juror. The law
allows me to proceed with the other eight and I will proceed
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with those. So can you please call in the juror that we called
in earlier, Ms. Rhodriquez.. So it is my ruling not to
discharge the jury but to keep the jury.”

33. In our view, the decision of the trial judge was perfectly reasonable.

34. Counsel does not complain about the decision to discharge the juror in question. The
complaint is that the entire panel ought to have been discharged. He said:

“We submit that at such late stage of the trial if it was
expedient to dismiss this juror for apparent bias then it
cannot be said that her dispositions with respect to the
potential of believing the police witnesses for the prosecution
did not seep into the entire panel whether or she disclosed to
them that the reason for her belief in the prosecution
witnesses stemmed from a working relationship.”

35. It is clear from the judge’s ruling that she was satisfied that the juror had not discussed
the case with other members of the jury and that any knowledge that juror had of the
police witnesses was not communicated to the other members of the panel.

36. Jury deliberations had not yet started and it would have been unreasonable to discharge
the entire jury on the basis that they may have been infected with that jurors knowledge
when there juror made it clear that she had no discussed the case with her colleagues on
the jury panel.

37. There is simply no basis for finding that the verdict is unsafe because the entire jury
panel was not discharged.

38. This ground must also fail.

39. In the circumstances the challenges to the conviction must fail and the conviction is
affirmed.

40. I now turn to the appeal against sentence.

41. The appellant was sentenced to a term of imprisonment of 4 years for the offence of
receiving stolen property to be followed by one year on probation. He appeals that
sentence on the sole ground that the sentence was unduly severe.

42. In her sentencing decision the trial judge said:

“The convict was convicted of receiving contrary to Section
358 of the Penal Code, Chapter 84 and which states:

"Whoever dishonestly received any property which he knows
to have been obtained or appropriated by any offence
punishable under this Title shall, if the offense was a felony,
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be guilty of felony or shall, if the offence was a misdemeanor,
be liable to the same punishment as if he had committed the
offence."

Notwithstanding the convict was found not guilty as it relates
to the offence of armed robbery, the conviction of receiving,
stemmed from armed robbery which is punishable to a
maximum sentence of imprisonment for life. Section 339(2) of
the Penal

Code, Chapter 84 provides:

"Whoever commits robbery, being armed with any offensive
instrument, or having made any preparation for using force
or causing harm, shall be liable to imprisonment for twenty
years: Provided that whoever commits robbery, being armed
with any offensive instrument shall, where the offensive
instrument is a firearm, be liable to imprisonment for life."

Section 116 of the Penal Code is also relevant:

"Where a crime is declared by this Code, or by any other
statute, to be felony and the punishment for it is not specified,
a person convicted thereof shall be liable to imprisonment for
seven years."

The Crown submitted that each case must depend upon its
own circumstances and various factors must be considered
by the Court in deciding which principle of sentencing should
predominate. The Crown further averred that in present case,
the predominant objects that ought to be applied by the
Court are retribution vis a vis deterrence. The Crown
asserted that notwithstanding the serious nature of the
offence and its prevalence in our society they accepted that
the convict is a young man who can be rehabilitated and
thereafter return to society. A sentiment with which I agree.

Having regard to the circumstances of this case and applying
the principles of sentencing along with balancing the
mitigating and aggravating factors, the Crown recommended
as appropriate a custodial sentence in the range of five to
seven years.

Learned counsel, Mr. Björn Ferguson submitted to the Court
that sentencing must always be proportionate to the gravity
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of the offence and seek to promote a sense of responsibility in
the offender for the offence. He further stated that the object
of sentencing is to promote respect for the law, maintain
order, maintain a peaceful and safe society, and discourage
the act of crime by the imposition of sanctions.

Mr. Ferguson further submitted to the Court that the convict
should receive a sentence of three months probation. He
based this position on the convict's alleged lack of knowledge,
in the circumstances of the armed robbery in the case. The
convict is a first time offender, and was of good character
previously. I acknowledge that the convict is a first time
offender as he has no prior convictions. I also accept that the
convict prior to this conviction would be considered to be an
individual of impeccable character. The Court, however,
cannot accept the assertion of defence counsel that the
convict was not aware that the vehicle was unlawfully
obtained. The convict was found guilty for the offence of
receiving by a jury of his peers. This would obviously mean
that after hearing the evidence presented by both counsel for
the Crown and, the members of the jury accepted that the
convict was guilty of the offence of receiving as defined by
Section 6(1) of the Penal Code which states as follows:

"A person is guilty of receiving any property which he knows
to have been obtained or appropriated by any crime or
offence. If he receives, buys, or in any manner assists in the
disposal of the property otherwise than with a purpose to
restore it to the owner."

Having observed the demeanor of all of the witnesses as they
gave evidence, the inconsistencies in their account provided
by the convict and his witnesses, the decision of the jurors
was supported on the evidence before the Court in that

- the vehicle was parked at the residence of the convict
behind a gate, not visible from the road, and in broad
daylight.

- his mother claimed to not have seen the vehicle parked in
her own yard. Park.

- that the reason she gave was that she got home late from
work and studies and was tired.
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- the accused mans received a car-nearly new with no
documentation on it no license plates and no real name or
address for his friend and yet allowed him to leave the vehicle
at his residence on behalf of a friend of a friend.

- that Leon put the vehicle in his yard as a surprise for his
wife.

- that he does not know where Leon lives and that Leon is a
boat captain and he is not sure what boat he drives.

- that he had no contact for Leon.

- that he made no attempts to locate him.

- that the police intelligence revealed that the accused man
was taking steps to sell the vehicle immediately prior to the
arrest.

- that the jury did not find the explanation proffered
satisfactory in order to displace the doctrine of recent
possession of stolen goods.

Counsel for the Crown and defence both submitted that
sentencing must always be proportionate to the gravity of the
offence and should promote a sense of responsibility in the
offender for the offence committed. The object of sentencing
is to promote a respect for the law, maintain order, maintain
a peaceful and safe society, and discourage criminal activity
by the imposition of sanctions. Sentencing should also be
aimed at rehabilitating the offender so that he may reform
his ways to become a contributing member of society. Such
sanctions for breach of the law are provided by law by means
of sentencing. This is my intention here. The sentencing
should be aimed at rehabilitating the offender so that he may
be reform his ways to become a contributing member of
society.

The probation officer by Mrs. Janice McKenzie dated the
10th of February 2021, revealed the following:

"The concerned was born to unwed parents who by all
accounts afforded him a stable up-bringing. During the
formative years, they provided discipline, which is a vital
element for a child's development and also facilitated his
spiritual awareness via regular church attendance. As an
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adult, he seemingly shares a healthy relationship with them
as evident by their mutual expressed fondness toward each
other. The concerned performance in school was average,
however, after graduation, he seemed determined to learn a
skill, having worked as an apprentice on construction sites.
Later, he gained employment as a food runner at the Baha
Mar Resort where he was lauded for his outstanding
performance. His Manager indicated he was scheduled for a
promotion around the time he was arrested in the present
matter.

Individuals who provided insight into the concerned
character described him positively with recurring terms such
as easy going, mannerly, hardworking, family oriented and
helpful. They expressed being shocked by his arrest in this
matter and doubt that he knowingly committed an offence,
but believe he was merely being helpful by agreeing to keep
the vehicle, not knowing that it was stolen.

The concerned echoed that he was unaware of the origin of
the vehicle and thought he was just doing a favour by holding
it. He noted that he regrets his actions and has learned to not
be so trusting.

In giving a victim impact statement, Ms. Pamela Rolle
acknowledged that the concerned has not been convicted of
armed robbery, but revealed that she and her family have
been impacted both emotionally and financially by the entire
ordeal. She reported that they now limit their travel to day
light and have to invest in an enhanced home security
system."

It is unfortunate that the concerned finds himself at the
mercy of the Court, given that he appeared to have been on
such a promising course. It is noted, according to the
attached criminal records antecedent form, he has no
previous convictions.

I believe that the convict is capable of rehabilitation He could
have been liable to life imprisonment under Section 358 &
339 (2) of the Penal Code, Chapter 84. However, my sentence
will reflect my view that he can be rehabilitated.
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I note the mitigating factors in favor of this convict are as
follows:

(A) Youthfulness - The convict is presently twenty-three
years of age which is relatively young and he is still in a
position to make a positive contribution to society.

(B) Previous good character - The convict has had no
previous convictions as evidenced by the criminal records
antecedent form for Bernard Knowles Sr, attached to the
probation report.

(C) The convict was gainfully employed prior to his arrest for
the commission of this offence.

Additionally, according to the probation report he was
scheduled for a promotion around the time of his arrest.

The aggravating factors against this convict are as follows:

(A) the item the convict is accused of receiving was taken in
the commission of an armed robbery.

(B) the firearm was used in the commission of the armed
robbery.

As a convict was charged with the offences of armed robbery
and receiving, the jury found the convict not guilty relative to
the armed robbery and guilty of receiving with a majority
vote of 7-1. The allegations accepted by the jury was that the
convict received property which he knew to have been
obtained or appropriated by any crime, or in any manner
assisted in the disposal of the property otherwise than with a
purpose to restore it to the owner.

Applying those principles above to the facts of this case, the
lack of criminal history of the convict into account, his age
and the facts of this case, I have thoroughly reviewed the
recommendations by both counsel. I have concluded that the
recommendation of Defence counsel of probation for a period
of three -- for a term of probation for three years is not a
sufficient penalty for the offence of receiving in relation to
this case.

I have considered the Bahamian Court of Appeal decision in
R v Newry [2002] BHS J. No. 25 which was relied on by the
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Crown in their submissions, the appellant was convicted of
receiving a motor car and sentenced to ten years
imprisonment. This sentence was affirmed by the Court of
Appeals. In this case, the appellant was found in the driver's
seat of the stolen vehicle about a month after the virtual
complainant had been robbed at gunpoint for her motor
vehicle.

Moreover, in the Bahamian Court of Appeal decision of
Indrick Tilme v DPP SCCrApp No.50 of 2015, the sentence of
nine years given by the trial judge was substituted for a
sentence of four years. The Court at paragraph 31 stated as
follows:

"In our view had the learned trial judge been operating with
a proper appreciation of Section 358 the sentence in this case
would not have exceeded four years having regard to his age,
his lack of antecedents and the fact that the maximum
sentence pursuant to Section 116 is seven years. In these
circumstances we set the sentence of nine years and
substitute a sentence of four years imprisonment."

I am of the view that the convict before me is similar to the
appellant in the case of Indrick Tilme. Here, the convict is a
young man presently, twenty-three years of age with an
unblemished criminal record prior to his present conviction.
Additionally, according to the probation officer's report,
according to the convict's file at the Bahamas Department of
Correctional Services, he has not contravened any of the
institution's rules. These factors impressed me. I balance this
against the trauma the complainant suffered with this
incident and the fact that the convict provided a place for the
armed robber to take the stolen goods to complete this crime.

Under these circumstances, I find that a sentence of four
years followed by a period of probation for one year is
reasonable and appropriate. I am of the belief that once the
convict is released he will be a productive citizen and
contribute in a positive way to our society.”

43. It is to be noted that the appellant does not suggest that there was any error in principle
in the sentence. Nor does he alleged that the judge took into account any matter that she
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ought not to have taken into account. He did not allege that the judge did not take into
account which she ought to have taken into account.

44. It may be arguable whether trauma to the victim of an armed robbery is relevant to a
sentence for receiving. Although it is relevant to a sentence for armed robbery, a
receiver may not be aware of the circumstances under which the goods/vehicle was
stolen. However, this was not the basis upon which the appellant in his appeal
challenged his sentence.

45. His sole ground is that the 4 years in unduly severe. I repeat what Isaacs ,JA said in
Christopher McQueen And Director Of Public Prosecutions SCCrApp. & CAIS No.
18 of 2021

“19. As I enter upon a consideration of this ground, I keep at
the forefront of my mind Lord Hewart's dictum in R v
Gumbs (1927) 19 Cr. App. R 74, a case involving an appeal
against the severity of sentence:

"…Two principles from time to time have been mentioned
in this Court, and in some cases they may have to be
considered together. One is that this Court never interferes
with the discretion of the Court below merely on the ground
that this Court might have passed a somewhat different
sentence; for this Court to revise a sentence there must be
some error in principle.”

46. Counsel for the appellant submitted that the sentencing judge placed too much reliance
on the decision of this court in Indrick Tilme v Director of Public Prosecutions
SCCrApp No 50 of 2015. This is an unwarranted criticism. In Tilme the appellant was
convicted of receiving stolen goods namely a motor vehicle. He was 17 years old with
no antecedents. In allowing an appeal against a nine years sentence the court said:

“the sentence in this case would not have exceeded four years
having regard to his age, his lack of antecedents and the fact
that the maximum sentence pursuant to section 116 is seven
years.”

47. A four years sentence for receiving is consistent with other sentences that Court of
Appeal has imposed. In R v Newry [2002] BHS J. No. 25 this court affirmed a
sentence of 10 years for receiving a stolen car. It is also consistent with sentences that
Supreme Court judges have imposed for receiving stolen goods. See for example R v
Duncan [ 2018] where a sentence of five (5) years was imposed on a conviction of
receiving a stolen vehicle.
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48. In the circumstances I do not accept that this court could interfere with the four years
sentence imposed by the judge on the ground that it is unduly severe. It is within the
range of reasonableness

.
49. The appeal against sentence must also fail.

50. In the circumstances this appeal is dismissed. The conviction and sentence are affirmed.

____________________________________
The Honourable Sir Michael Barnett, P

51. I agree.

_______________________________________
The Honourable Madam Justice Crane-Scott, JA

52. I also agree.

____________________________________
The Honourable Mr. Justice Roy Jones, JA
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