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   ********************************* 

Civil appeal – Costs – Costs in the discretion of the Court - Rule 24(5) of the Court of Appeal 
Rules  
 
The Intended Appellants were granted conditional leave to appeal on 4 May 2022. Their 
application for final leave was objected to by the Intended Respondents on the basis that the 
Intended Appellants had failed to comply with the Order granting them conditional leave. The 
Court declined to grant final leave and, instead, granted the Intended Appellants sixty days from 
the date of the judgment to comply with the Order granting conditional leave.  
 
The Court received written submissions with respect to costs.  
 
Held: Costs to the intended respondents, to be taxed if not agreed.  
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The general rule is that costs usually follow the event, unless there is good reason to decide 
otherwise. Notwithstanding this general rule, costs remain within the discretion of the Court.  
 
The application before the Court was one for the grant of final leave. The fact that the Court opted 
to not set aside the conditional leave granted, but rather to extend the time within which to comply 
with the order granting conditional leave, does not change the fact that final leave was not granted. 
Had the Intended Appellants complied with the order granting conditional leave, the extension 
would not have been necessary.  
 
In the circumstances, the Intended Respondents should be awarded their full costs.  
 
Douglas Ngumi v The Hon. Carl Bethel et al. SCCivApp. No. 6 of 2021 considered  
 

 

 

DECISION ON COSTS 

 

Delivered by the Honourable Mr. Justice Evans, JA: 

1. By Order of this Court dated 4 May 2022 (“the Order”) the Intended Appellants were granted 
conditional leave to appeal against the Judgment of this Court, delivered on 13 January 2022. 
 

2. On 6 September 2022 the appellants applied for final leave to appeal to the Privy Council.  The 
Motion was supported by an Affidavit of Compliance sworn to by Italia Kelly in which she 
asserted that the Intended Appellants had complied with the conditions attached to the leave 
granted. 
 

3. However, on 21 October 2022 the Intended Respondents filed an Affidavit of Shelly Beadle, in 
response to the Affidavit of Italia Kelly, setting out the basis of their objections to final leave 
being granted. The application was opposed by the Intended Respondents on the basis that:  
 

“3. The Intended Appellants failed to comply with the 
conditions upon which Conditional Leave to Appeal was 
granted to them, having failed to within 90 days of the 
said Order, or at all, to take the necessary steps for the 
purpose of procuring the preparation of the record and 
the dispatch thereof to England.” 
 

4. On 29 November 2022 the matter came on for hearing before the Court, but there was no 
Affidavit filed in reply to the Affidavit of Shelly Beadle.  
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5. By a written Ruling dated 25 January 2023 the Court declined to grant final leave, but instead 
granted the Intended Appellants an additional sixty days from the date of the judgment to 
comply with the said conditional leave Order. 
 

6. The Court at paragraph 25 of the Ruling directed that the parties were to provide to the Court 
written submissions on the issue of costs within seven days of the date of the judgment and the 
Court would provide a Ruling on costs after the seven-day period had expired. 
 

7. The parties have now provided those submissions and after considering the same we now 
provide our decision as promised. 

THE LAW 

8. Rule 24(5) of the Court of Appeal Rules provides: 

“The court may make such order as to the whole or any 
part of the costs of an appeal as may be just, and may, in 
special circumstances, order that such security shall be 
given for the costs of an appeal as may be just.” 

9. As is clear from the aforesaid provision, costs are completely in the discretion of the Court. 
However, like all discretions vested in the Court, that discretion must be exercised judicially. 
In view of this, the Court has established certain guidelines by which the Court arrives at its 
determinations. The primary consideration being the costs will usually follow the event, unless 
there is good reason to decide otherwise. 
 

10. This position takes into consideration the principle referred to by Sir Michael Barnett, P. in 
the case of Douglas Ngumi v The Hon. Carl Bethel et al. SCCivApp. No. 6 of 2021 
(delivered on 10 February 2022) at paragraph 10: 

“10. I begin with the observation of Lord Lloyd in Bolton 
Metropolitan District Council and others v Secretary of 
State for the Environment [Practice Note] [1995] 1 WLR 
1176:  

‘...As in all questions to do with costs, the 
fundamental rule is that there are no rules. Costs 
are always in the discretion of the Court, and a 
practice, however widespread and longstanding 
must never be allowed to harden into a rule…’”  

THE SUBMISSIONS 

11. In disputing the Intended Respondents’ claim for costs, the Intended Appellants, on 30 January 
2023, filed an Affidavit sworn by Floyd Armbrister, an employee of the firm representing the 
Intended Appellants. Firstly, the parties were directed to provide submissions. No leave was 
sought or granted for the filing of any affidavits. Secondly, it is clear from a reading of that 
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Affidavit that what Armbrister seeks to do is to provide information which ought to have been 
lodged before the Court at the substantive hearing. This, in my view, is unacceptable. 
 

12. The Intended Appellants had ample opportunity to file an Affidavit to challenge the evidence 
given in the Affidavit of Shelly Beadle. They chose not to do so. The Court made its findings 
based on the evidence provided and the consideration as to costs relate to those findings and the 
determination made on the application. There is thus, in any event, nothing in that Affidavit 
which affects the issue which we have to decide. 
 

13. The actual submissions lodged by the attorneys for the Intended Appellants is along the same 
lines. The submissions contain allegations relative to issues which they failed to put evidence 
of before the Court during the hearing of the substantive application. This is not an appeal of 
the Court’s decision, and for the purposes of determining costs, that decision must be accepted 
as binding on both parties. 
 

14. At paragraph 13 of their submissions the Intended Respondents submit that: 
 

“13. The facts and evidence before the Court as reflected 
in the judgment demonstrate that the Intended 
Appellants failed to take the reasonable and necessary 
steps for the purpose of procuring the preparation of the 
Record of Appeal as stipulated in the Order granting 
Conditional Leave on the 4th day of May A.D. 2022. The 
Intended Respondents were constrained to, and did 
successfully, oppose the granting of Final Leave in the 
circumstances. That the Court determined, of its own 
motion, to grant an extension of time, in no way detracts 
from the Intended Respondents’ success in opposing the 
grant of Final Leave”. 

 
15. In my view, this is not a case where it can be said that both parties were partially successful. 

The application before the Court was made by the Intended Appellants for final leave. The 
Intended Respondents opposed that leave based on the Intended Appellants’ non-compliance 
with the Order granting conditional leave. The application for final leave was declined based 
on a finding that the Intended Appellants had not complied. It follows that the application was 
not successful. 
 

16. The fact that the Court opted to not set aside the conditional leave granted, but rather to extend 
the time within which to comply with the Order granting conditional leave, does not change the 
fact that final leave was not granted. It is clear that if the Intended Appellants had complied 
with the Order the extension would not have been necessary.  
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17. I am satisfied, having reviewed the matter as a whole, that the Intended Respondents should be 
awarded their full costs. That, in my view, is the just order to be made in all the circumstances 
of this case. The costs are ordered to be taxed if not agreed.  

 

 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 

18. I agree.  
 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

 

19. I also agree.  

__________________________________________ 
The Honourable Sir Brian Moree, JA 

 


