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Civil Appeal – Industrial Tribunal – Employment law – Employment Act s 26A 26 B,  29, 34 – 

47 - Unfair Dismissal –Bound by pleadings –Termination without Cause - Termination 

Compensation  

Bridgette Hanna, was employed at the respondent J.S Johnson from 22 May, 1989 until her 

employment was terminated on 6th October, 2017. Ms. Hanna filed a trade dispute which was not 

resolved and referred by the Minister to the Industrial Tribunal. Her claim for unfair dismissal was 

dismissed by the Tribunal and she now appeals against the finding by the Tribunal that she was 

not unfairly dismissed and that she was properly compensated upon the termination of her 

employment by her employer. She appeals on numerous grounds inter alia that the “learned Vice-

President erred in law and misdirected herself in finding at paragraph 6(10) of the judgment that 

she accepted Mrs. Ramsey evidence was that she explained to Mrs. Hanna that management had 

decided that it was necessary to downsize. “The tribunal prefers the evidence of the Respondent 

where it differs from that of the Applicant on the reason for dismissal”  and also that the “Tribunal 

made a finding despite no evidence being led by the Respondent to prove redundancy as mandated 

by 26A of the Act. There was no redundancy or downsizing reason stated in the letter of 

termination dated October 6, 2018. There was also no reason stated in the Form E defense filed 

October 18, 2018.” 
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Held: Appeal dismissed. 

An appellant cannot now be permitted to raise as ground of appeal that the Tribunal erred as a 

matter of law in relation to section 26A and 26B where that point of law that was never raised 

before the Tribunal and did not have an opportunity to consider. 

The Tribunal could hardly be said to have erred in not considering a point that was never raised.  

The Respondent having paid compensation as per section 29 of the Employment Act, the Appellant 

has no claim for wrongful dismissal, which in any event was not the case put to the Tribunal. 

Cooper v Grand Bahama Power applied 

 

Al Medenni vs. Mars UK Limited [2005] EWCA Civ 1041 applied 

BMP Limited DBA Crystal Palace Casino v Yvette Ferguson IndTribApp No. 116 of 2012 

considered 

Evangelistic Temple v. Lauriette Lightfoot IndTribApp. No. 47 of 2021 mentioned 

Hakki v Instinctif Partners Ltd (formerly College Hill Ltd) UKEAT/0112/14/RN considered 

Kayla Ward et al v Gaming Board 2017/CLE/gen/01506 distinguished 

Leon Cooper v Grand Bahama Power Company Limited SCCivApp. No. 178 2017 followed 

Melon and others v. Hector Powe Ltd [1980] IRLR 477 (HL) considered  

Safeway Stores PLC v Burrell [1997] ICR 523 considered 

______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment by the Honourable Sir Michael Barnett P, 

1. This is an appeal by an employee against a finding by the Industrial Tribunal that she was not 

unfairly dismissed and that she was properly compensated upon the termination of her 

employment by her employer. 

2. The appellant, Bridgette Hanna, was employed at the respondent JS Johnson from 22nd May, 

1989. Her employment was terminated on 6th October, 2017 by a letter in the following terms: 

“Dear Mrs. Hanna, 

This is to advise that with immediate effect management has 

taken the decision not to retain your services any longer. Please 

therefore find enclosed cheque in the amount of $25,811.24 

representing the following: 

Two weeks’ notice            $  1,843.66 

Two weeks’ pay for every year of employment  

up to 12 years            $22,123.92 
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Total                  $23,967.58 

One week vacation                 $     921.83 

One week’s salary           $      921.83 

(1 - 6 Oct)            $25,811.24 

We will advise Colina to terminate your medical insurance 

effective 7th October. 

Your pension refund cheque will be ready for collection around 

the end of November, and we will contact you at that time. 

We thank you for the time that you have spent with us, but 

regret having to take this course of action. However, we wish 

you all the best. 

Regards, 

M. D. Ramsey, 

H. R. Manager” 

3. When she was first terminated her lawyer wrote a letter to the respondent dated 16th 

November, 2017 claiming she was “unfairly dismissed”. The claim was denied. 

4. The appellant then retained another attorney who wrote a letter to the respondent in the 

following terms: 

“Dear Mr. McKeller: 

Re: Mrs. Bridgette Hanna 

We represent Mrs. Bridgette Hanna. 

Mrs. Hanna has instructed us that on October, 6% of 2017 you 

unfairly terminated her contract of employment against her 

statutory right not to be unfairly terminated as provided by 

Section 34 of the Employment Act 2001. 

As a result of the unfair termination of Mrs. Hanna's contract 

of employment she has suffered lost and damages and is entitled 

to compensation as provided for in sections 32, 35-48 of the 

Employment Act. Our client has instructed us to take the 

necessary legal actions to protect her interest. However before 

proceeding to litigation we invite you to review this matter with 

a view to settling the same by paying our client as follows: 

Basic Award (3 times each year of employment - Max 104)  

    $ 78,683.87 
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Compensatory Award                     $ 17,186.45 

Vacation Owed (1 week)         $      921.83 

Accrued vacation owed for period of award               $   9,218.30 

Life & Medical for period of Award        $ 61,002.24 

Pension for period of Award         $   5,200.00 

Total Amount Awarded & Other Pecuniary Benefits   

           $172,212.69 

Less: Amount Received         $  22,123.92 

Net Amount           $150,088.77 

We look forward to your response. 

Yours sincerely 

OBIE FERGUSON & CO”  

5. The claim was again denied. 

6. The appellant then filed a trade dispute on the 22nd March, 2018. It said: 

“The employer breached the employee contract of employment 

unfairly in that she was paid notice based on 12 years as opposed 

to 18 months (sic), The employee contract is also breached in 

that section 34 of the Act guarantee a right to the employee’s 

job, but rather the employee was summarily terminated without 

cause denying her compensation pursuant to sections 35 - 48 of 

the Employment Act”. Emphasis added 

7. This is a bit confusing as in the submissions filed on behalf of the Appellant in the Industrial 

Tribunal on the 17th June, 2019 refers to a Report of a Trade Dispute filed on the 5th May, 

2018 which identified the issues relevant to the dispute as: 

“The employee (sic) breached my contract of employment 

unfairly in that I was paid notice pay based on 12 years as 

opposed to eighteen months. My contract is also breached in 

that section 34 of the Act guarantee me a right to my job rather 

I was summarily terminated without cause denying me 

compensation pursuant to sections 34-38”. 

8. The Report of the Trade dispute filed on the 5th May, 2018 is not contained in the Record of 

Appeal, but the submissions filed on the 17th June, 2019 are contained in the Record of Appeal.  

9. The trade dispute was not resolved and the matter was referred by the Minister to the Industrial 

Tribunal. 
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10.  In the Originating Application dated 6th September, 2018 the complaint mirrored that contained 

in the trade dispute report filed on 22nd March, 2018 save that the 18 months now read “27 

years”. 

11.  The appellant then served “Further and Better Particulars” of her claim. It said: 

“FURTHER AND BETTER PARTICULARS 

1. The Applicant commenced her employment with the 

Defendant sometime on or about May 1989. She was employed 

as an Account Executive for 28 years and 5 months. 

2. The Respondent breached the Applicant’s employme nt 

contract unfairly by terminating her on the 6th October 2017 

without cause, against her right not to be unfairly terminated 

pursuant to section 34 of the Employment Act. She was paid two 

weeks’ pay for every year of employment up to 12 years, as 

opposed to 27 years. See Court of Appeal ruling in Paula 

Deveaux v. Bank of the Bahamas CivApp No. 19 of 2006. 

3. However, the Applicant’s basic and compensatory award 

should have reflected up to 18 months’ pay, as allowed under 

section 48 of the Employment Act; and based on the common 

law considering the Applicant’s length of employment, the 

notice period should be 12 months. The Applicant was denied 

her rightful compensation pursuant to sections 35-48 of the 

Employment Act. 

4. At termination the Applicant earned a salary of $921.83 

per week or $3,994.60 per month and claims the following: 

Wrongful dismissal  (52 weeks)  $47,935.16 

Basic Award (3 weeks for each year of service up 

 to a max of 18 months’) (48 weeks)   $44,247.84  

Compensatory Award (24 weeks)   $22,123.92 

Vacation Owed (1 Week)    $     921.83 

Accrued Vacation Owed for period of Award $  9,218.30 

Life & Medical for period of Award  $61,002.24 

Pension for period of Award   $  5,200.00 

Consultation and retainer fees    $  9,750.00 

Total Amount Awarded & Other 

 Pecuniary Benefits               $200,399.29 
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Less: Amount Received    $25,811.24 

Net Amount               $174,588.05 

5.  The Applicant claims the amount of $174,588.05 for 

unfair and wrongful dismissal by virtue of the breach of her 

contract of employment. 

6. In light of the recent Court of Appeal ruling in Rudolph 

Pinder v Island Hotel Co Ltd. SccivApp. No. 132 of 2018 on the 

3rd December 2018, the court is bound by the pleadings of the 

Originating Application. 

Dated this 6th day of December, A.D., 2018.” 

12.  The dispute was heard by the Industrial Tribunal presided over by Fitzcharles VP. 

13.  At the beginning of her Decision she identified the issues that she considered were raised by 

the Appellant. She said: 

“1. This is a claim commenced by an Originating 

Application filed on 4 September 2018. The dispute was referred 

to the Tribunal for a determination by the Minister of Labour 

under his Certificate of Referral issued on 2 August 2018. 

Bridgette Hanna, the Applicant, contends that on 6 October 

2017 her employment contract was terminated by J S Johnson 

& Company Limited, the Respondent.  Ms Hanna claims that 

she is entitled to compensation for an unfair breach of her 

contract of employment which arose when:    

(1) JS Johnson & Company Limited failed to tender 

adequate notice pay to her based on her years of service by 

instead paying her for 12 years only;  

(2) she was summarily dismissed without cause –  

(i) which infringed the Applicant’s right not to be unfairly 

dismissed pursuant to section 34 of the  Employment Act;   

(ii) and was denied compensation pursuant to sections 35 

through 48 of the Employment Act, Chapter 321A. 

2. The Respondent defended the claim on the basis that it 

did not breach the Applicant’s contract of employment.  The 

company averred that the Applicant was not summarily or 

unfairly dismissed under sections 34-38 of the Employment Act 

as alleged.  It was contended that the Applicant was paid full 

entitlements of a non-managerial employee pursuant to Section 
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29 of the Employment Act. She also received payment for any 

accrued vacation and salary she earned. 

3. It is common ground that the termination of employment 

was carried out by the Respondent on a without-cause basis and 

Mrs Hanna was paid:  

(1) 2 weeks’ pay in lieu of notice ($1,843.66); 

(2) 2 weeks’ basic pay for every year of service capped off at 

the maximum of 24 weeks ($22,123.92); 

(3) 1 week’s vacation pay ($921.83); and 

(4) 1 week’s salary earned from October 1 through 6 2017 

($921.83). 

4. The Applicant, more than a year after the Defence (Form 

E) was filed, raised the argument that she was dismissed for a 

disability (suffering from back pain and seizures) and that she 

ought to have been accommodated, not dismissed, by the 

Respondent.” 

14.  It is significant that at no stage was a claim made that the Appellant had been made redundant 

and that the Respondent breached the provisions of Section 26A and 26B of the Employment 

Act. 

15.  After hearing the evidence of the appellant and that of the respondent’s Human Resources 

Manager, Fitzcharles VP rejected the claim for unfair dismissal. 

16.  She made the following findings on the evidence: 

“6. Having considered the evidence of both parties, the 

Tribunal accepts the following:  

(1) Ms Hanna commenced employment with the Respondent 

on 22 May 1989. She performed the role of Account Executive 

and Customer Service Representative and prior to her dismissal 

she earned a fixed salary of $921.83 per week. When her 

employment was terminated, she had worked with the 

Respondent for 28 years and 4 ½ months.  

(2)  Ms Hanna was posted at the company’s Soldier Road 

Branch where she was not required to walk up and down stairs. 

Since 2009, the Respondent’s Senior management team were 

aware of Ms Hanna’s lower back pain and that she was treated 

for it, as the Respondent produced evidence between 2009 and 

2012 of sick slips provided by the Applicant, by reason of her 
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ailment.  The company had, since its awareness of Ms Hanna’s 

condition, always accommodated her with her illness. 

(3) In June 2017 Mrs Mullen, Deputy Manager of the 

Respondent met with Ms Hanna and advised her that there was 

a possibility she would be transferred to work in the company’s 

Claims Department at Head Office. The company advised her 

that no final determination had been made and that they would 

advise her once a final decision had been made.  Ms Hanna’s 

response was that she preferred not to be transferred because 

she would be required to walk up and down stairs on a regular 

basis and she did not want to take that risk due to suffering from 

back pain and seizures. 

(4) Mrs Mullen asked Ms Hanna to speak to Mrs Ramsey 

about her concerns.  Ms Hanna did so by a phone call with Mrs 

Ramsey in which she expressed her misgivings about the 

transfer and her fear of falling if she happened to have a seizure 

while walking on the stairs. Mrs Ramsey told Ms Hanna that no 

final decision had been made, but if she was transferred the 

company would “work with her” and make allowances for her 

as they had done with other employees in the past.  It would not 

have been a problem for the company to accommodate Ms 

Hanna as they had been doing at the Soldier Road Branch. The 

Tribunal accepts Mrs Ramsey’s viva voce testimony that the 

company had in fact been accommodating Ms Hanna with her 

condition for years and had no problem doing so.  Ms Hanna 

acknowledged in her evidence the company’s awareness of her 

medical condition and did not deny that the Respondent had 

accommodated her.  

(5) At the end of the conversation about Ms Hanna’s 

misgivings over a possible transfer, Mrs Ramsey asked Ms 

Hanna to provide her with a formal letter from her doctor 

confirming her condition for the Human Resources files. Ms 

Hanna therefore obtained a letter from Dr Charles Rahming, a 

Board Certified Consultant, Neurologist and 

Electrophysiologist practicing in The Bahamas and gave the 

letter to Mrs Ramsey on 7 July 2017.  

(6) Dr Rahming’s letter specified that Ms Hanna suffered 

from “significant Lower back pain and seizures” and stated that 

it would be difficult for her “to be walking up and down stairs 

all day long.” He then asked, “If that is what her job entails 

please consider placing her in a position where she is not 
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required to be up and down stairs and not be in highly stressed 

areas as these might aggravate her seizures.”  Under cross 

examination Ms Hanna admitted that she was told not to 

operate a vehicle when her seizures began in 2012, but after 6 

months she was, on doctor’s orders, able to resume driving and 

did so at the time of her dismissal. She also admitted that no 

physician had certified her as having a disability. 

(7) At the Main Branch other workers were accommodated 

for their medical conditions including seizures, debilitating 

illnesses and an inability to use the stairs. Mrs Ramsey’s 

evidence was that the Applicant knew others were 

accommodated with similar illnesses and that she had been 

accommodated for years. In such instances those employees 

were relocated to the 1st Floor of the office to avoid stair use. 

Also the staff car park was on the western side of the building 

and the Respondent had designated parking spots for disabled 

persons and those who cannot walk long distances and who 

could not climb stairs. 

(8) When Mrs Ramsey received the letter written by Dr 

Rahming, no decision had been made as yet as to whether Ms 

Hanna would be placed at head office. Upon receipt of the letter 

Mrs Ramsey told Ms Hanna that she would get back to her upon 

review of the letter and once a final decision was made. 

(9) Months later on 6 October 2017 Mrs Ramsey and Mrs 

Mullen met with Ms Hanna and told her that management had 

decided not to retain her services any longer.  Ms Hanna 

received an envelope with a letter detailing how she was paid.  

She received 2 weeks’ notice pay ($1,843.66) plus 2 weeks’ pay 

for every year of employment up to 24 weeks ($22,123.92). She 

received also 1 week’s salary for the week she worked prior to 

the termination ($921.83) and 1 week’s vacation pay ($921.83).  

Ms Hanna also received a payment for pens ion sums owing to 

her in the amount of $229,714.85 which was her investment in 

the company’s pension plan.  

(10) During this meeting, the Tribunal accepts that Ms Hanna 

asked why her employment was terminated and whether it had 

anything to do with Dr Rahming’s letter.  I accept that Mrs 

Ramsey responded, “Of course not.” The parties differed on the 

question of the reason given for the company’s decision to 

dismiss Ms Hanna with pay. Ms Hanna’s evidence was that the 

Respondent told her that the company was “under new 
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management” and that she (Ms Hanna) responded that Mr 

McKellar who has been promoted to management does not 

know whether she is at work or not. Mrs Ramsey’s evidence was 

that she explained to Mrs Hanna that management had decided 

that it was necessary to downsize.  She stated that she never 

mentioned Mr McKellar or said the Respondent was “under 

new management”. The Tribunal prefers the evidence of the 

Respondent where it differs from that of the Applicant on the 

reason for the dismissal.  As observed by Mrs Ramsey in her 

testimony, Mr McKellar had been Managing Director since 

2012, so the statement as to new management made no logical 

sense.  Additionally, the Tribunal noted that the company was 

considering moving the employee to a different office. 

Movement of employees is often an indicator of a restructuring 

or downsizing exercise in companies with multiple locations. 

Moreover, the National Insurance Board’s Certificate of 

Termination/Layoff dated 16 October 2017 and completed by 

the employer noted the 24 weeks’ pay as redundancy pay made 

to the Applicant.  The Tribunal observes that albeit section 26 

of the Employment Act sets out a formula for notice or pay in 

lieu of notice in the event of a redundancy, the Respondent chose 

to effect the dismissal as a without-cause event and to pay the 

Applicant pursuant to section 29(1)(b)(i) and (ii).  The formulae 

in both sections (26 and 29) are the same. 

(11) I accept Ms Hanna stated that she was offended by the 

amount of the cheque after 28 years and 5 months, that she 

complained about being dismissed when she felt she was better 

behaved than others and that she felt at age 56 no other 

company would want to hire her. The Tribunal accepts that the 

normal age of retirement from JS Johnson is 65 and Ms Hanna 

expected to remain employed until that time unless she was 

dismissed for cause. The Respondent denied that there are 

workers at JS Johnson who behave inappropriately without 

some form of action being taken against them. There was no 

concrete evidence or argument made out that Ms Hanna was 

better behaved than others and ought not to have been selected 

for downsizing on that basis.” 

17.  The Tribunal the concluded: 

“19. Having considered the evidence and the law, the 

Tribunal finds no unfair dismissal. The Tribunal finds in favour 

of the Respondent that it complied with its obligations to the 
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Applicant upon its dismissal of the Applicant from its employ on 

a without-cause basis with pay in accordance with section 29 of 

the Employment Act, save for the employer’s contribution to the 

life and health insurance premiums as stated.  

18.  The appellant now challenges that ruling. 

19.  The grounds of appeal are: 

“1.  The learned Vice-President erred in law and 

misdirected herself in finding at paragraph 6(10) of the 

judgment that she accepted Mrs. Ramsey evidence was that she 

explained to Mrs. Hanna that management had decided that it 

was necessary to downsize. “The tribunal prefers the evidence 

of the Respondent where it differs from that of the Applicant on 

the reason for dismissal” 

2.  The Tribunal made a finding despite no evidence being 

led by the Respondent to prove redundancy as mandated by 26A 

of the Act. There was no redundancy or downsizing reason 

stated in the letter of termination dated October 6, 2018. There 

was also no reason stated in the Form E defense filed October 

18, 2018. 

3. In Ms. Majorie Ramsey supplemental witness statement 

filed on October 10, 2019 at paragraph 8 where she said, “When 

the Applicant asked why she was being terminated, I advised 

her that management has decided to downsize”. 

4. The company knew from the beginning that their 

handbook only provided for termination by redundancy and not 

Section 29 of the Employment Act. This is why in their 

supplemental witness statement filed on October 10, 2019 one 

year after their Form E defence they decided to make that 

averment. Once the Tribunal decided on this point then it 

further erred in law in not finding that the Respondent breached 

Sections 26A & 34 of the Employment (Amendment) Act 2017. 

This notes that where the employer is contemplating making 

employees redundant, the employer is mandated to follow the 

redundancy procedures as outlined in the Employment 

(Amendment) Act 2017. The failure to follow the procedures 

and where the selection of the Applicant for dismissal 

contravenes the procedures relating to redundancy, the 

dismissal shall be regarded as unfair and ought to be 

compensated as particularized in the Appe llant’s Further & 

Better Particulars filed December 6, 2018. 
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5. The learned Vice-President erred in law and misdirected 

herself in failing to consider the  letter of termination, the Form 

E Defence and the National Insurance form which were all done 

by the Respondent and never indicated that downsizing or 

redundancy was the  reason for termination. 

6. The learned Vice-President erred in law and in fact and 

misdirected herself in determining in paragraph 6(10) of the 

Decision that the formula in both Section 26A and Section 29 of 

the Employment Act are one and the same. Section 26A is 

significantly different from the conditions mandated by Section 

29. Failure to follow Section 26A of the Act results in the 

Applicant being unfairly dismissed and an additional 30 days’ 

pay for not informing the minister and access to all benefits. The 

unfair dismissal results in the dismissed worker being entitled 

to three weeks for each year of service. Section 29 does not 

provide the option for unfair dismissal and it is only based on 

base pay which does not allow for more favourable terms 

accrued by employees over their years of service. 

7. The learned Vice-President erred in law and in fact and 

misdirected herself in not considering that the Applicant is not 

entitled to a longer period of notice after 28 years and 5 months 

of service and 56 years of age and not awarding the better 

benefits that have accrued over these 28.5 years. For example, 

her pension contribution of $98.86 biweekly which was paid by 

the Respondent and was not considered in the compensation 

adjudged by the learned Vice -President in para 20 of the final 

order dated the 14th day of January, 2021. 

8. The learned Vice-President erred in law and in fact and 

misdirected herself in failing to determine that in paragraph 9 

of the judgment that the only lawful way to terminate the 

Applicant is by reason of redundancy which automatically 

invokes section 26A of the Act and it was not honoured, hence it 

amounts to unfair dismissal for disregarding the  procedures 

laid down in Section 26A of the Act. 

9. The learned Vice-President erred in law and in fact and 

misdirected herself in relying on the Court of Appeal ruling in 

Leon Cooper v Grand Bahama Power Company Limited. In 

that case it is distinguished in that there was  a registered trade 

Union and the question arose as to whether the Union and the 

Employer can agree to a term which would allow the expired 

Industrial Agreement to continue until a new Industrial 
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Agreement is  consummated. In that instance the Court of 

Appeal said no. It was then open to the  employer to rely on 

Section 77(2) of the Employment Act thus allowing the 

Respondent to pay notice pay pursuant to Sections 4 or 29 of the 

Employment Act. In this case the  Appellant’s Further & Better 

Particulars itemized the contractual rights and benefits which 

provide better rights and benefits than Section 29 provides. 

10. The learned Vice-President erred in law and misdirected 

herself in having no regard (or the Court of Appeal rulings in 

Paula Deveaux v Bank of the Bahamas, Civil Appeal No. 19 of 

2006 and Lafornia Ginger Bowe v Royal Bank of Canada, Civil 

Appeal No. 31 of 2006 where the Court of Appeal trial judges in 

each case was of the view that it is open to the aggrieved party 

to bring a common law action if the  benefits are greater. 

11. The learned Vice-President erred in law and misdirected 

herself at paragraph 16 in finding the Section 29 of the 

Employment Act has overarching application to the Applicant 

employment contract and it provides a minimum code to 

facilitate termination without cause. This is contrary to the 

Court of Appeal rulings as noted above. 

12. The learned Vice-President erred in law and in fact and 

misdirected herself in finding at paragraph 17 that the medical 

insurance ought only to be paid for the 26 weeks’ notice but not 

the pension contributions which approximate $99.86 biweekly. 

All benefits should be paid for 18 months which is the notice 

period which should also include the pension’s contributions. 

The 6 months for the life and medical insurance premiums was 

partial payment based on Section 29 of the Employment Act as 

opposed to Sections 34 - 40, 47 & 48 of the Employment Act. 

13. The learned vice-president erred in law and misdirected 

herself by finding that the  Applicant was entitled to life and 

health insurance premiums which was prayed for under unfair 

dismissal. The learned Vice-President ought to have found that 

the Respondent unfairly terminated the Applicant and did not 

follow the unfair dismissal Sections of the Employment Act. 

14. The Learned Vice President erred in law and in fact and 

misdirected herself in that she  failed to consider that when the 

Appellant was terminated, the specific reason given for her 

termination says “Management’s Decision”, however, in giving 

evidence before the Tribunal in 2020 the Respondent moved 
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away from that reason for termination and gave another reason 

that “it was necessary to downsize”. The evidence given at the 

Tribunal did not support the reason given at the time of 

termination; and did not discharge the burden that the 

termination was fair. 

15. The Learned Vice President erred in law and misdirected 

herself in failing to recognize that “unfair dismissal” was 

designed to obligate an employer to show that at the time of such 

dismissal, he had not acted in the circumstances for reasons 

described by the statute as unfair. It follows that the reasons for 

dismissal and for which the employer acted must be known at 

the time of dismissal, which was not the case in this matter.” 

20.  These grounds are prolix but after hearing oral argument, it became clear that the appellant 

primary ground is that because the Respondent said the reason for terminating the appellant 

was because the respondent was downsizing that amounted to a redundancy within the meaning 

of the Employment Act and in the circumstance the Respondent was obliged to comply with 

the terms of the statute. The respondent having failed to comply with those statutory 

provisions, the termination was unfair and the appellant was entitled to compensation based on 

the unfair dismissal provisions of the Employment Act. 

21.  The appellant asserts that her termination was a result of redundancy because in the 

supplemental witness statement of Marjorie Ramsey she said: 

“When the Applicant asked me why she was being terminated I 

advised her that management had decided that it was necessary 

to downsize”. 

22.  The appellant’s counsel argues that once the Tribunal accepted that evidence then the 

provisions of section 26A of the Act comes into play and that the Respondent having failed to 

comply with the provisions of the Act, the dismissal was unfair and he relies upon the decision 

of Charles J in the Gaming Board case. 

23.  In the result the appellant argues that she was entitled to compensation on the basis that she 

was unfairly dismissed as per sections 34 to 47 of the Employment Act. 

24.  Before considering that argument, it is necessary to make the following points.  

1. That was not the case that the Appellant presented to the Respondent before the Trade 

Dispute was filed. 

2. It was not the case the Appellant made when the Trade Dispute was filed whether in 

March or May, 2018. 

3. It was not the case presented by the Appellant at the Industrial tribunal, therefore it was 

not the case that the Tribunal considered and upon which it made its decision. 
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4. At the Tribunal, the case presented in the Originating application and the Further and 

Better Particulars served to supplement the claim by the appellant was as the Tribunal set 

out in paragraphs 1 and 4 of its decision to which I have already referred. 

5. In the Appellant’s statement of issues filed on the 20th November, 2019 the Appellant 

herself identified the issue for consideration as: 

“APPLICANT'S STATEMENT OF ISSUES 

ISSUES 

The issues arising out of the termination of the plaintiff 

employment are as follows:- 

1. What is the effect of sections 6 and 7 of the Employment Act 

when dealing with disability? 

2. Mrs. Marjorie; Ramsey requested in para 3 of her witness 

statement that the applicant provided her with a formal letter 

from her doctor confirming her condition for her files. Is it 

reasonable to expect some reply from Mrs. Ramsey having 

regard to the applicant’s desire to remain at the Soldier Road 

branch because of her lower back issues and her fear of falling, 

should she have  a seizure while on the stairs at her office?  

3. In view of the fact that the respondent admitted to have 

received the letter from Dr. Rahming on or about the 7 July 2017 

and no final determination was made on the applicant’s request 

as it relates to her transfer to the head office, and Mrs. Marjorie 

Ramsey advised the applicant that she would get back to her 

upon review of the letter once a final decision was made. Isn't it 

reasonable for the applicant to expect to hear from Mrs. Ramsey 

on the matter before termination. 

4. Was the applicant terminated because of her disability? 

5. Was the applicant employed under a contract for an indefinite 

period. 

6. Isn't it that the reason given for termination is 

“Management’s Decision?” 

7. Isn’t it correct to assert that the applicant is entitled to her 

pecuniary benefits for the period of notice? 

8. Did the respondent established that it could not accommodate 

the disable applicant without incurring undue hardship prior to 

termination?  

9. Did the respondent wrongfully and unfairly terminated the 

applicant? 

10. If so, what is the quantum of damages and compensation?” 

6. In the Appellant’s closing submissions at the Tribunal she said; 
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“We invite the court to find that the applicant was wrongfully 

and unfairly dismissed for failing to go through the 

accommodation exercise to determine whether continuing to 

employ the plaintiff would create undue hardship and award the 

applicant compensation and damages as stated in the applicants 

Further and Better Particulars filed and dated December 6, 

2018 and interest thereon from the date of the  breach to the date 

of payment”.  

25.  In my judgment an appellant cannot now be permitted to raise as ground of appeal that the 

Tribunal erred as a matter of law in relation to section 26A and 26B where that point of law 

that was never raised before the Tribunal and did not have an opportunity to consider. 

26.  I have set out in detail the nature of the Appellant’s claim as set out in the two Reports of Trade 

Disputes, in the Originating Application, the Further and Better Particulars and the claim of a 

breach of the duty to Accommodate. 

27.  None of them identified this point of law as being raised by this dispute. It was never 

considered by the Tribunal as it was never raised. The Tribunal could hardly be said to have 

erred in not considering a point that was never raised.  

28.  Indeed, it would be a mistake to proceed on the basis that the appellant was dismissed because 

of redundancy on the basis of the statement in the supplemental witness statement of Ms. 

Ramsey that “When the Applicant asked me why she was being terminated I advised her that 

management had decided that it was necessary to downsize” 

29.  It must be recalled that that statement was found in a supplemental witness statement filed in 

October, 2019 in response to the Appellant witness statement when she suggested that her 

termination was due to her disability. 

30.  More evidence and inquiry would be necessary to satisfy the requirement of section 26 of the 

Employment Act. “The redundancy question is one of fact” see Hakki v Instinctif Partners 

Ltd (formerly College Hill Ltd) UKEAT/0112/14/RN, (Transcript) at paragraph 10. 

31.  Section 26 of the Employment Act is based upon a similar section in English employment 

legislation starting with the Redundancy Payments Act 1965 and now found in the 

Employment Rights Act 1996. In Safeway Stores PLC v Burrell [1997] ICR 523 the English 

Employment Appeal Tribunal said that a finding of dismissal by reason of redundancy 

involved a three-stage process: first, it had to be established that the employee had been 

dismissed, secondly, that the requirements of the employers' business for employees to carry 

out work of a particular kind had ceased or diminished, or were expected to cease or diminis h, 

and, thirdly, that the dismissal was caused wholly or mainly by that cessation or diminution. 

32.  That process was not done and any reliance upon paragraph 10 of her decisions as a finding 

that the Appellant was dismissed because of redundancy would be wrong. 
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33.  In any event, we do not accept the proposition that a failure to comply with the requirement to 

inform the Minister imposed by section 26A(2)(b) automatically makes any dismissal unfair 

under section 34 of the Employment Act.  

34.  The Appellant relies upon the decision of Charles J in Kayla Ward et al v Gaming Board 

2017/CLE/gen/01506 where she said: 

“So, where an employer is contemplating or has determined that 

employees will be made redundant, he is required to follow the 

redundancy procedure as laid down in the 2017 Act. In the 

present action, the Defendant did not follow the proper 

redundancy procedure. The Defendant did not inform or 

consult with the Union/ Representative of the Plaintiffs and 

there is also no evidence that the Minister of Labour was 

consulted. 

l therefore find that the Managerial Plaintiffs and the 

Bargaining Agent Plaintiffs were unfairly dismissed when the 

Defendant made their jobs redundant.” 

35.  Ward v Gaming Board is distinguishable on the facts. In that case the court was concerned 

with an industrial agreement, a union bargaining agent and more than 20 employees being 

terminated. That case was concerned with a breach of sections 26A(1)(a) not 26A(1)(c). In this 

case the Tribunal is concerned with the termination of one employee and the only breach is the 

failure to consult and notify the Minister one week prior to dismissal. This is section 26A(1)(c) 

of the Act. 

36.  In determining whether a particular employee has been unfairly dismissed this Court has said: 

“38 Section 35, in our view, is the touchstone for the 

determination of whether in any instance of the dismissal of an 

employee outside of the provisions of sections 36, 37, 38 and 40, 

is fair or unfair. And this question shall be determined in 

accordance with the substantial merits of the case.”  

[See BMP Ltd v Ferguson IndTribApp No. 116 of 2012] 

37.  In my judgment, the failure to comply with the provisions of section 26A(1)(c) cannot in and 

out itself make the determination unfair entitling the employee to compensation under sections 

45 to 48 of the Act. Indeed, the section specifically provides what are the consequences of a 

failure to comply with the obligation to consult and notify the Minister. It is found in section 

26A(3) of the Act. That section provides: 

“(3) Where an employer fails to give notice to the Minister in 

accordance with subsection (1)(c), the employer shall be liable 

to pay each affected employee thirty days basic pay in addition 
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to any pay that the employee is entitled to under this Part.” 

[Emphasis added] 

38.  In my judgment this claim for unfair dismissal is without merit. 

39.  The Appellant claims that she ought to have been compensated based upon her complete years 

of service. She was entitled to 12 months’ notice as reasonable notice. In short, she claims that 

she is entitled to more than as provided in section 29 of the Act. 

40.  This is not a sustainable argument. In Leon Cooper v Grand Bahama Power Company 

Limited SCCivApp. No. 178 2017 , this court held that section 29 of the Act provides a 

minimum code to facilitate termination without cause. Once an employer complies with the 

provision to bring an employment to an end, there is no unfair dismissal claim that would lie 

unless the employee has better terms under his contract of employment for termination without 

cause (paragraph 33).  

41.  Mr. Cooper began his employment with GB Power on 2nd December 1990. This was prior to 

the coming into force of the Act.  In December, 2000 the Union of which Mr. Cooper was a 

member of the bargaining unit entered into an industrial agreement with GB Power. That 

agreement was for a period of 5 years and expired on 1st January, 2005. Mr Cooper was 

terminated on the 6th September, 2011 without cause. He was paid severance pay in 

accordance with section 29 of the Act. 

42.  He brought an action in the Supreme Court claiming that he was unfairly dismissed and should 

be reinstated. That claim was rejected by the Supreme Court. 

43.  Cooper appealed to this court and Longley P writing the judgment of the court said: 

“The crucial issue for the  consideration of this Court is whether 

section 29 of the Employment Act, which makes provision for 

termination without cause, can be applied to an employment 

contract/agreement that makes no provision for termination 

without cause.” 

44.  The judgment then continued, 

“21. As a matter of construction the provisions of the Act have 

effect “notwithstanding any other law and notwithstanding any 

contract of employment, arrangement or custom (being a 

contract of employment, arrangement or custom made or in 

being whether before or after the commencement of this Act).”  

22. That must mean that as a matter of law, the Act applies to 

all contracts of employment however, or whatever their origin 

or source, except for the disciplined forces. An industrial 

agreement that has expired or that comes into existence after the 

commencement of the Act is subject to the provisions of the 

Employment Act. 
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23. What the Act does not do however, is to limit or restrict “a) 

any greater rights or better benefits of any employee under any 

law, contract of employment, arrangement or custom; (b) the 

right of any employee or trade union to negotiate on behalf of 

any such employee, any greater rights or better benefit; or (c) 

an employer from conferring upon any employee rights or 

benefits, that are more favourable to an employee than the 

rights or benefits conferred by this Act.”  

24. Therefore, if greater or better benefits may be found in the 

individual contract of employment than those conferred by the 

Employment Act then those rights and be nefits prevail over the 

right and benefits conferred by the Employment Act. 

25. It was this provision that Mr. Ferguson relied on heavily to 

submit that the Employment Act, in particular section 29, did 

not apply since there were greater rights and better benefits in 

the appellant’s contract of employment than those conferred by 

section 29. 

26. In this regard I think this submission is misconceived as Mr. 

Ferguson was comparing apples and oranges. Mr. Ferguson 

submitted that the appellant’s contract of employment 

contained a number of greater rights and benefits and he 

pointed to a number of items at paragraph 10.2 of his skeleton 

arguments: Christmas bonus, termination for cause, shift 

employees, long term sick leave, compassionate leave, family 

leave, extended study leave, employee tuition assistance, 

dependent education, continuance of benefits, savings plan and 

resignation. 

27. Noticeably absent from his list is a provision for termination 

without cause. 

28. To my mind, for the right or benefit conferred by the 

individual contract of employment to oust the  application of the 

right or benefit conferred by the Employment Act or to take 

precedence over it, the right or benefit must be “more 

favourable to an employee than the rights or benefits conferred 

by this Act.” 

29. The rights or benefits are not at large but must directly 

correlate with a right or benefit conferred by the Act. So, in this 

case, for the right or benefit conferred by the individual contract 

of employment to be more favourable to an employee than the 

rights or benefits conferred by this Act it must be a right or 
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benefit conferred by the Act which is found in the individual 

contract of employment and which is greater or better in degree. 

So far as the right and benefit conferred by section 29 is 

concerned, the individual contract of employment must contain 

such a provision which makes  better and or greater provision 

for the employee than section 29 of the Employment Act. 

30. In my judgment, the individual contract of employment of 

the appellant does not contain any such provision primarily 

because it does not address the issue of termination without 

cause with an accompanying compensation package and the 

rights and benefits to which Mr. Ferguson refers are  not 

relevant to the issue. 

31. Mr. Ferguson further argues that a contract which provides 

that the employee cannot be terminated except for cause is a 

greater right or better benefit than section 29. I do not agree for 

the reason given above. 

32. It seems to me, therefore, that as a matter of construction or 

interpretation, when sections 4 and 29 of the Employment Act 

are read together the only possible construction or 

interpretation is that Parliament must have intended for the Act 

to have an overarching application to employment contracts 

unless greater rights or better benefits have been conferred by 

individual contracts. 

33. Section 29 provides a minimum code to facilitate such a 

termination without cause. Once an employer complies with 

that provision to bring an employment to an end the re is no 

unfair dismissal claim that would lie, unless the employee has 

better terms under his contract of employment for termination 

without cause. This is not such a case. 

34. On the facts and circumstances of this case, I hold that the 

respondent had the right to terminate the  employment of the 

appellant without cause, pursuant to section 29 of the 

Employment Act whether the industrial agreement executed on 

4th December, 2000 was in existence or not.” 

45.  In my judgment we are bound by the decision in Cooper v GB Power. 

46.  The appellant does not identify any greater right conferred upon her by her contract of 

employment made in 1989 when she began her employment or provided to her during the 

course of her employment.  
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47.  The claim based upon duty to accommodate was rejected by the Tribunal and there is no basis 

for setting aside that finding. 

48.  I have considered all of the grounds of appeal and the submissions of the appellant in full.   I 

find that the claim for unfair dismissal as claimed in the Originating Application including the 

supplemental Particulars have not been sustained.  

49.  I also find that the claim for damages for wrongful dismissal on the basis that she was 

terminated without reasonable notice has not been made out in light of the decision in Cooper. 

50.  Parties are bound by their pleading. [See Al Medenni vs. Mars UK Limited [2005] EWCA 

Civ 1041]. The harsh reality is that (based on her pleaded case before the Tribunal) Ms. Hanna 

is unable to convince us that the Tribunal VP misdirected itself in law or reached a decision 

which no reasonable Tribunal, directing itself properly on the law, could have reached, which 

is the usual standard of appellate review by which we are guided. [See Melon and others v. 

Hector Powe Ltd [1980] IRLR 477 (HL) para 12 per Lord Fraser of Tullybelton, considered 

in Evangelistic Temple v. Lauriette Lightfoot, IndTribApp. No. 47 of 2021.]  

51.  I would dismiss the appeal.  

  

 

__________________________________________ 

The Honourable Sir Michael Barnett, P 
 
 

52.  I agree. 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 

 

 
53.  I agree, also. 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 


