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Criminal Appeal- Fraud- Forgery- Sentencing-Appeal against Sentence-Whether sentence was
too harsh

In Feb 2018, the appellant was charged with multiple counts of falsification of accounts,
possession of a forged document, uttering a false document, fraud by false pretences, conspiracy
to commit fraud by false pretences and laundering the proceeds of criminal conduct. In May
2018, after an agreement with the prosecution, the appellant entered a plea of guilty. The
magistrate then sentenced her to give compensation to the National Insurance Board in the
amount of $179,557.06. The appellant was to make a lump sum payment of $10,000.00 on or
before 1 February 2019 and $1,000 per month thereafter. Default in payment would result in a
custodial sentence of five (5) years. The appellant eventually defaulted on her payments. In
August 2020 a warrant of apprehension was issued for the appellant. The appellant applied to the
Court of Appeal for an extension of time to appeal her conviction and sentence. On 27 January
2021 the Court denied her application to appeal her conviction but her application to appeal her
sentence was allowed with the 5 year sentence being quashed and the matter was sent back to
the magistrate for resentencing. On resentencing the magistrate imposed again a sentence of 5
years. The appellant now seeks to appeal the 5 year sentence on the ground that the sentence is
unduly severe.

Held: Appeal allowed. Sentence of 5 years is quashed and a sentence of 12 months is substituted
in its place to run from the date of sentencing on 5 February 2021.

In our judgment the sentence of 5 years is much too harsh. Having regard to previous sentences
for similar convictions under the Penal Code, it is difficult to understand how the magistrate
applying his mind to principles of sentencing could have imposed a five year sentence on the
appellant.

What the magistrate did was simply impose a five year sentence. He did not indicate the basis of
that decision. His ruling did not reflect that he addressed his mind to each count separately. No
discussion about discount for guilty plea, the fact that the appellant had no antecedents, that there
was a change of circumstances in the appellant since 2018 when the sentence of a compensation
order was first imposed. As a matter of principle those sentences cannot be correct.

Principles of sentencing require that although sentences must meet the individual circumstances
that present themselves to a sentencing court, there should be parity as between persons who
have been convicted of similar offences. This is not the case where the maximum penalty ought
to be imposed, nor should the maximum penalty be the starting point.

Attorney General v Dorestal [2010] 2 BHS J No 150 considered

Cartwright v. The Commissioner of PoliceMCCrApp & CAIS No. 78 of 2015 considered
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COP v Moxey [1993] BHS J No 125 considered

Coleby v COPMCCrApp & CAIS No. 236 of 2013 considered

Li et al v COP (2020) 95 WIR 70 considered

Martinez v COP [2009] 3 BHS J No 89 considered

__________________________________________________________________________

JUDGMENT
_________________________________________________________________________

Judgment delivered by The Hon. Sir Michael Barnett, P

1. This is an appeal against sentence. It comes under somewhat unusual circumstances.

2. On the 7th February, 2018, the appellant was charged in the Magistrates Court with the
following counts:

1. (18 counts) of Falsification of records contrary to section 350
(1) of the Penal Code Chapter 84;

2. (1 count) of Possession of a forged document, contrary to
section 377 of the Penal Code Chapter 84

3. (1 count) of Uttering a forged document contrary to section
375 of the Penal Code, Chapter 84

4. (1 count) of Fraud by false pretences contrary to section 348
of the Penal Code Chapter 84;

5. (3 counts) of Conspiracy to commit fraud by false pretences
contrary to sections 89(1) and 348 of the Penal Code
Chapter 84; and

6. (1 count) of Laundering the proceeds of criminal conduct,
contrary to section 40 (1)(B)

3. At the arraignment she pleaded not guilty.

4. Subsequently, after an agreement with the prosecution, on the 11th May, 2018 she entered a
plea of guilty. The magistrate then imposed a sentence agreed upon by her and the
prosecution. It was:

“Compensation to the National Insurance Board in the amount
of $179,557.06 to be paid. To make a lump sum payment of
$10,000.00 on or before 1st February, 2019 and $1,000 per
month thereafter. Default will result in a custodial sentence of
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five (5) years to be served at the Bahamas Department of
Correctional Services.

5. It is to be noted that it was not a fine. It was a compensation order. There was no other
sentence. She would not be incarcerated if she made the payments. The appellant paid the
lump sum $10,000.00 and made a number of the periodical payments until December, 2019.

6. Upon the appellant’s default, a warrant of apprehension was issued in August, 2020. After
hearing of the issue of the warrant, the appellant, on the advice of her new counsel, sought to
appeal her conviction and sentence. An application for an extension of time was made in
August, 2020.

7. When the application for an extension was heard, the court refused an application to extend
the time for appealing the conviction. The proposed appeal was hopelessly out of time.
Having regard to the fact that the guilty plea was unequivocal and section 233 of the
Criminal Procedure Code (“CPC”), the court was satisfied that an appeal against conviction
had no chances of success.

8. With regard to the appeal against sentence, the court agreed with counsel for the appellant
that the magistrate had no jurisdiction to make a compensation order in those terms. The
CPC did not permit imprisonment for 5 years in default of a compensation order.

9. The court granted an extension of time to appeal the sentence, quashed the sentence and
remitted the matter back to the magistrate for sentencing according to law.

10. The matter was sent back to the magistrate. When the matter went back to the magistrate the
appellant sought to change her guilty plea. The magistrate refused that application and
sentence the appellant to 5 years imprisonment.

11. It is the appeal against that sentence of 5 years that is presently before the court.

12. On this appeal. The appellant did seek to appeal the magistrate’s decision to refuse her
application to change her guilty plea, but that has not been pursued on this appeal.

13. It is only an appeal against the 5 years sentence. The sole ground is that the sentence is
unduly severe.

14. In his ruling the magistrate said:

“The Court is satisfied that the only issue before the Court is
that of mitigation in reference to Sentencing. The Court had
given opportunity to mitigate. Counsel had had is say. The
Court of Appeal decision is to return for issue of sentencing and
that is the only issue to be decided.

The Court of Appeal says that the Court didn’t have the power
to agree to Compensation.
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Accordingly it is hereby ordered that all sums paid by Shenyang
Thompson - that being $16,000.00 to be returned to her
forthwith.

The Defendant is sentenced to Five (5) years on each count, to
be served at the Bahamas Department of Correctional Services
to run concurrently.”

15. This is a rather terse sentencing ruling. It clearly misunderstood the ruling of the court. The
court did not say that the magistrate did not have the power to agree compensation or that it
did not have the power to make a compensation order. The court said that the CPC did not
authorize a magistrate to impose a sentence of 5 years in default of a compensation order.
This point has been made by this court in earlier decisions.

16. What the magistrate did was simply impose a five year sentence. He did not indicate the
basis of that decision. His ruling did not reflect that he addressed his mind to each count
separately. No discussion about discount for guilty plea, the fact that the appellant had no
antecedents, that there was a change of circumstances in the appellant since 2018 when the
sentence of a compensation order was first imposed. For example, 5 years was the maximum
penalty for the offences under section 348 of the Penal Code and under section 40 of the
Proceeds of Crimes Act. The magistrate imposed that maximum sentence on the appellant,
notwithstanding her guilty plea and the fact that the appellant had no antecedents. As a
matter of principle those sentences cannot be correct.

17. Simply put, there is nothing to indicate that the judge addressed his judicial mind to the
principles of sentencing.

18. I adopt the observations of the “Sentencing Guidelines for use by Judges of the Supreme
Court of Jamaica and the Parish Courts”

…the first step in the [sentencing ]process is to determine the
normal range of sentences for the particular offence under
consideration.

6.2 This should usually be done by reference to the
circumstances of the offence and the offender, the sentencing
table in Appendix A, previous sentencing decisions and any
submissions made by counsel for the prosecution and counsel
for the offender.

6.3 Having determined the normal range, the sentencing
judge should then sentence the offender in accordance with the
following steps:

i. identify the appropriate starting point within
the range for the particular offender;
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ii. consider the impact of any relevant aggravating
features;

iii. consider the impact of any relevant mitigating
features (including personal mitigation);

iv. consider, where appropriate, whether to reduce
the sentence on account of a guilty plea;

v. decide on the appropriate sentence;

vi. make, where applicable, an appropriate
deduced for time spent on remand pending trial;
and

vii. give reasons for the sentencing decision.*

19. In determining the appropriate sentence for this appellant at the time of sentencing, the
magistrate was obliged to engage in that process rather than simply imposing a 5 year
sentence on all of the counts simply because that appeared to have been the plea deal back in
May, 2018. Circumstances change and the magistrate is obliged to look at the circumstances
at the time he was carrying out the resentencing according to law.

20. This he did not do.

21. Rather than sending this matter back to the magistrate, it appears to us that we must do the
best we can in the circumstances having regard to the material before us.

22. This is not the case where the maximum penalty ought to be imposed, nor should the
maximum penalty be the starting point.

23. At the time of sentencing in August, 2021 as opposed to May, 2018, the appellant was no
longer working with the ability to pay $1,000.00 per month and in 2020 had given birth to a
new baby. Other than for these offences, she had no antecedents and there was no basis for
believing that she would commit these or similar offences again. She was not convicted of
stealing. Others that were charged with her were not incarcerated.

24. A review of sentences of persons convicted of offences under sections 348, 350, 375 and
378 of the Penal Code do not show that the courts have imposed sentences of 5 years or even
close to 5 years.

25. For example In COP v Moxey [1993] BHS J No 125, Moxey was convicted by a magistrate
of the following offenses:

a. Uttering a forged Document, contrary to Section 396 of
the Penal Code, Chapter 77, to wit, that [he] between the
21st of February 1990 and 8th of March 1990 with intent
to pervert the course of justice, uttered a certain forged
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document, to wit, a B.A.I.C. Travel Expense Report form,
purporting the same to be genuine;

b. Uttering a forged Document, contrary to Section 396 of
the Penal Code, Chapter 77, to wit, that [he] between the
21st of February, 1990 and the 8th March, 1990 with
intent to pervert the course of justice, uttered a certain
forged document, to wit, a letter of receipt, purporting the
same to be genuine;

c. Stealing by reason of employment, contrary to Section
361(4) of the Penal Code, Chapter 77, to wit, that [he]
between Monday 1st May, 1989 and Friday 5th May, 1989
did steal from B.A.I.C. cash in the amount of $2608.00 the
property of the said B.A.I.C. to which [he] had access by
reason of [his] employment.

26. On each charge the respondent was sentenced to a term of six months imprisonment, to run
concurrently.

27. In Coleby v COP MCCrApp & CAIS No. 236 of 2013 the appellant was convicted of
several offences of fraud by false pretences. The magistrate imposed the sentence of 3 years.
The Court of appeal affirmed that sentence saying that it was not unduly severe. The court
noted that the appellant had previous convictions of a similar nature.

28. In Martinez v COP [2009] 3 BHS J No 89, the appellant was convicted of 13 counts of
fraud by false pretences and one count of possession of a forged document. He was
sentenced to five years imprisonment with an alternative of a $75,000.00 fine, the Court of
appeal quashed that sentence and substituted a 12 months imprisonment.

29. In Cartwright v. The Commissioner of Police MCCrApp & CAIS No. 78 of 2015 the
Court affirmed a sentence of 15 months for the conviction of fraud by false pretences.

I

30. In Attorney General v Dorestal [2010] 2 BHS J No 150, the appellant was charged with
the offence of possession of a forged document, namely a company seal, contrary to section
377 of the Penal Code (Ch. 84) ("the Penal Code"). The particulars of count number 18 were
that the appellant was found in possession of a corporate seal bearing the name "Nassau
Industrial Group" with the intent to defraud Nassau Industrial Group knowing the [seal] to
be forged. A fine was imposed and not incarceration.

31. In Li et al v COP (2020) 95 WIR 70 the appellants were charged in the magistrates' court
with 3 other persons with various counts of conspiracy to commit fraud by false pretences,
fraud by false pretences, possession of false documents, uttering a false document, money
laundering and attempted fraud. They pleaded guilty following a plea bargain and were
sentenced to one year imprisonment on each count to run concurrently.
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32. Having regard to these previous sentences for similar convictions under the Penal Code, it is
difficult to understand how the magistrate applying his mind to principles of sentencing
could have imposed a five year sentence on the appellant.

33. Principles of sentencing require that although sentences must meet the individual
circumstances that present themselves to a sentencing court, there should be parity as
between persons who have been convicted of similar offences.

34. In our judgment the sentence of 5 years is much too harsh.

35. We would substitute in its place a sentence of 12 months. This is consistent with the
sentences inMartinez and Li referred to earlier.

36. Of course, the appellant will still be civilly liable for whatever loss her actions caused.

__________________________________________
The Honourable Sir Michael Barnett, JA

37. I agree.

__________________________________________
The Honourable Mr. Justice Evans, P

38. I also agree.

__________________________________________
The Honourable Madam Justice Bethell, JA


