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Criminal Appeal- Attempted Murder- Jury Direction- Self Defence- Whether verdict is unsafe 

 



On 9 May 2019, the appellant Doyle Mackey was convicted on three (3) counts of attempted 

murder of three men which occurred on 3 November 2016.  On 6 November 2019 the appellant 

was sentenced to thirty-five (35) years from date of conviction with consideration to time spent on 

remand. On 21 November 2019 the appellant sought to appeal his convictions and sentences on 

the ground, inter alia, that the trial judge misdirected the jury on self-defence.  

Held: Appeal allowed. Convictions  are quashed and the sentences set aside. A new trial ordered. 

The essence of the appellant’s defence to the attempted murder charges was self defence. He was 

entitled to a proper direction on that defence with the proper application of the evidence to that 

defence.  

The trial judge should make it clear to the jury that the test for self defence is whether the defendant 

had an honest belief that he or someone else was in immediate danger of unlawful harm. The 

importance of that is that the belief may be mistaken but yet honest. The issue of reasonableness 

is relevant to the determination of whether the belief was honest but it is not conclusive. 

Additionally, the determination of whether excessive force was used by the defendant must depend 

on the danger as the defendant honestly perceived it to be. In her summation the learned judge did 

not make these points clear to the jury and thus the directions given were not adequate. 

In the absence of the jury being made to understand that the test to be applied for self defence is 

that a person may use such force as is reasonable in the circumstances as he honestly believes them 

to be in the defence of himself or another their verdict must be considered unsafe. 

Arnold Livingston Kelly v. Regina [2007] 1 BHS J No. 60 considered 

Beckford v R [1988] AC 130 considered 

Palmer v R [1971] AC 814 considered 

R v Williams (Gladstone) (1984) 78 Cr App R 276  considered 

 

______________________________________________________________________________ 

J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by The Honourable Mr. Justice Milton Evans, JA 

 

INTRODUCTION 

1. The appellant was convicted by a jury in the Supreme Court on 9th May, 2019, of 3 counts 

of attempted murder which occurred on 3rd November, 2016.  

 

2. On 6th November, 2019, the appellant was sentenced to 35 years from the date of 

conviction, and it was ordered that his time spent on remand prior to conviction was to be 

taken into consideration. The appellant now appeals both his convictions and sentences. 

BACKGROUND 



The Prosecution’s Case. 

3. The prosecution’s case was that the appellant who is a resident of New Providence 

travelled to Freeport via Bahamasair on the afternoon of 2nd November, 2016 to meet and 

did meet with brothers Carlos and Carlton Hamilton (hereinafter referred to as “the 

brothers”) under the guise that a 600 pound drug shipment was coming by way of East 

End Grand Bahama from Abaco.  This was a ploy to get the brothers to the isolated area 

and kill them. 

 

4.  On the morning of 3rd November, 2016 the appellant along with the brothers and Joshua 

Williams pooled moneys together to rent a van to transport the drugs, however Jermaine 

was able to secure a van and was the driver of the van. The victims followed the appellant 

who was driving a white Nissan Sentra SD #2 (hereinafter referred to as “the car”) to 

McClean’s Town cemetery.  

 

5. Once the brothers exited the van, they were shot multiple times and died within minutes 

at the scene. The van was shot at from the back, left and right sides. The bullets injured 

both Jermaine and John. The victims tried to flee however, the appellant shot at Jermaine 

and Joshua in the van hitting Joshua in the face. Jermaine and John exited the van and 

Jermaine was pursued by the appellant who aimed and fired at him. Jermaine heard 

someone say, “Get the Rasta”. John hid in a ditch underwater. The appellant and at least 

one other person left the scene in the car.  

 

6. At the area of the bridge, the appellant and his passenger were pursued by police. The 

police lost sight of the car for about 2 minutes but spotted the car in front of the Grand 

Bahama International Airport terminal. The appellant was arrested by P/C 3511 Drexel 

Russell at about 2 pm on 3rd November, 2016 and taken to Central Police Station in 

Freeport where he was booked in. 

 

7. At about 9:35 p.m. on the same day in an interview with Sergeant 772 Johnson who 

recorded what the appellant stated “he said to me that he came to Grand Bahama on 2nd 

November, 2016, from Nassau and he met with Carlos and his little brother that night 

because some -- a guy or a man in Nassau had asked him to take them to a location for 

him. And he said the following morning they met him over the bridge in a white van and 

they followed him to the graveyard in the McClean's Town and when they reached the 

graveyard three men came out the bushes and started shooting and he pulled off in the car 

he was in and drove to Grand Bahama International Airport. I then made an entry in 

respect to that on his Detention Record.” (page 1095 lines 5 – 17) 

 

 

 



8. This interview response under caution was admitted into evidence following a voir dire. 

The appellant was identified by a 10 man photo line-up and by dock identification by 

Joshua Williams and Jermaine Ferguson as the person who shot at them. Two types of 

spent ammunition were collected from the scene by scenes of crime officer: .40 and 7.62 

spent casings. According to police officers, Rolle and Cambridge no drugs or guns were 

found at the scene. There were no injury to the appellant or damages to the car. 

The appellant’s case at trial 

9. During the course of the trial, the appellant gave evidence and denied making any oral 

statement to Sgt. 772 Johnson. 

 

10. The appellant stated that he and the brothers were long-time friends and that he was 

contacted by Carlos about the drugs and came to Freeport to assist. The appellant denied 

that he gave money towards the van but admitted that he was the driver of the car which 

the van followed to the scene. He denied luring the brothers to the scene to kill them.  

 

11. He admitted that he shot at the driver of the van but in self-defense because after he heard 

the gunshots, the van took off speeding directly at him. He denied shooting Joshua 

Williams and John Edgecombe. He denied that he was part of a joint enterprise. 

The Appeal 

 

12. The appellant’s Notice of Appeal was filed on the 21st of November 2019. He subsequently 

amended his original grounds and proceeded on the following grounds: 

“1. Ground One (I): That the learned judge misdirected the 

jury on self-defense; 

 2. Ground Two (II): The learned judge failed to give a lucas 

direction and/critical warning on lies. 

3. Ground Three (III): The learned judge erred in law by 

failing to uphold the appellant’s ‘No case’ submission. 

4. Ground Four (IV): The learned judge failed to instruct the 

jury and caution/warn the prosecutor on improper and 

prejudicial comments made throughout her cross-examination 

and closing argument. 

5. Ground Five (V): the learned judge failed to give a Turnbull 

Direction. 

6. Ground Six (VI): The learned judge misdirected the jury on 

the law in relation to joint enterprise. 



7. Ground Seven (VII): That the sentence passed was unduly 

severe.” 

 

SUBMISSIONS, DISCUSSION AND CONCLUSIONS 

 

13. Mr. Shurland complained that the learned judge merely recited the evidence, without 

relating the facts to the law which did not assist the jury in their understanding of how the 

law of self-defence relates to the facts. Hence, the summation was inadequate and was 

neither helpful nor fair to the appellant in the circumstances. 

 

14. The learned judge’s comments relative to self-defence was in the following terms:  

“However, while the defendant admits to having fired a gun at 

the van and the driver. He said it was because the van was 

coming at him at a high rate of speed. As I said, insofar as that 

may be true and it's up to you to decide whether or not you 

believe that it's true. It sets up a defense of self-defense. And 

even though the defendant does not himself raise--the defendant 

did say from the witness box I was acting in self-defense. I'm 

obliged to leave it to your consideration. Because I'm obliged by 

law to leave for your consideration any defense that may arise 

on the evidence.  

However, Mr. Foreman and members, I remind you that there 

is no burden on the defense to prove anything. It is not for the 

defendant to prove that he was acting in self-defense when he 

shot Jermaine Ferguson and/or Joshua Williams if you find that 

he did shoot them on the afternoon of 3rd November, 2016. It is 

for the prosecution to prove that he was not acting in self-

defense. In other words, the prosecution must disprove self-

defense. If the prosecution fails to prove that the defendant was 

not acting in self-defense then the defendant should be acquitted 

of the charge of attempted murder in relation to Jermaine 

Ferguson and Joshua Williams. 

 If you have a reasonable doubt that he would have been acting 

in self-defense. He is entitled to be acquitted of those charges. 

Because the prosecution would have failed to satisfy you beyond 

a reasonable doubt that he was not acting in lawful self-defense.  

Similarly, he could have been charged with murder and he if 

acted in self-defense he would have been entitled -- if you find 



that he acted in lawful self-defense he would have been entitled 

to be acquitted. 

 However, Mr. Foreman and members, you are only to consider 

the issue of self-defense if you are sure that when the defendant 

fired a gun at the van and/or driver of the van as he admitted to 

do, that he was of the view that the driver of the van was trying 

to cause dangerous or grievous harm to him and that he was 

justified in acting as he did.  

Justifiable harm is provided for in the Penal Code which states 

that one of the reasons that force or harm is justifiable is where 

force is necessary for the prevention of a defense against a crime. 

And the use of force for the prevention of a crime is extended to 

the prevention of acts of crimes against others.  

So Section 107 subsection 4 of the Penal Code says among other 

things, that for the prevention of or the defense of himself or any 

other person against certain crimes, a person may justify any 

force necessary or harm extending in the case of extreme 

necessity, even to killing, included among those certain crimes is 

where dangerous or grievous harm is eminent. 

 So Mr. Foreman and members, dangerous and grievous harm 

means harm endangering life. And grievous harm means any 

harm which amount to a maim or dangerous harm or harm 

which seriously or permanently injures health or which is likely 

to injure health or which extends to permanent disfigurement 

or to any external or internal organs. 

 The Penal Code also provides that in order to be justified the 

force used must not exceed the need for use of the force. 

 In other words, the use of more force than is necessary 

depending on the reasons for using force is not justifiable. 

 Bottom line, Mr. Foreman and members, is that a person only 

acts in lawful self-defense if in the circumstances he believes that 

it is necessary for him to use force to defend himself. And the 

amount of force used in so doing is reasonable having regard to 

all of the circumstances. (Emphasis added) 

 Other than the evidence by the defendant that the vehicle was 

coming at him at a high rate of speed, there is no other evidence 

of self-defense. And you will recall Mr. Ferguson's evidence that 

after hearing the gunshot he was trying to get away from the 

area. And that even after he was shot and escaped from the van, 



the Defendant came after him, stood over him and shot him and 

missed. 

 Mr. Foreman and members, if you accept the evidence from the 

prosecution, you may think that there was no lawful justification 

for the shooting. But that is an act for you. However, if you think 

that Mr. Mackey when he shot at the van and/or it's driver on 

the afternoon of 3rd November, 2016 was or may have been 

acting in law self-defense when dangerous and grievous harm 

was eminent to himself, he is entitled to be found not guilty of 

attempted murder. Because lawful self-defense is a complete 

defense. All Mr. Foreman and members, matters for you. So Mr. 

Foreman and members, as I said the accused have nothing to 

prove. And if you accept the case he has put forth, then, of 

course, you are to acquit of him of all these charges.” 

15. Mr. Shurland further contended that ‘the learned judge’s directions on self- defence 

especially the portion of the summation dealing with what constitutes self defence in law 

was incomprehensible, disjointed, and deficient in that the learned judge failed to direct 

the jury in a clear and comprehensible manner on the following areas: 

 i. Honest belief; 

ii. That a person under attack is not expected to weigh the nicety of the exact measure of 

his defensive actions; 

iii. The burden is on the prosecution to negative self defence; 

iv. That the jury was largely unaware of the imminence of a mistaken belief of a threatened 

attack; 

v. Honest belief that force used was reasonable albeit mistaken belief AND  

vi. The use of force and application of the principle associated with a subjective viv a vis 

the objective state of mind of the defendant.’  

16. In support of his submission on self defence Mr. Shurland  referred to the case of Arnold 

Livingston Kelly v. Regina [2007] 1 BHS J No. 60. In that case Dame Joan Sawyer P dealt 

expansively with the law relative to self defence as follows: 

“26. The law of The Bahamas, like that of most countries, 

recognises that a person has a legitimate right to defend himself 

against the use of unjustifiable force being used or honestly 

perceived by him as about to be used against him. As a matter 

of fact, the use of justifiable force in defence of a person or to 

effect a lawful arrest is set out in the various sections of the Penal 

Code (Ch. 84) ("the Penal Code"), in Title VII. 



27. In directing the jury on the issue of self-defence in this case, 

the learned judge appears to have adapted, somewhat, the 

model direction on self-defence set out by the Judicial Studies 

Board for England and Wales in its April 2003 Edition. 

Unfortunately, the learned judge appears not to have considered 

the exposition of the law on self-defence as set out by the Privy 

Council in the case of Norman Shaw v The Queen (Privy Council 

Appeal No. 58 of 2000) from Belize. The result is that by doing 

so the summing-up did not deal with the issue of excessive force. 

At page 209 -- 211 of the record, the learned trial judge directed 

the jury on the issue of self-defence as follows: 

"Secondly, the accused has led a defence, his case is that he was 

acting in self-defence. I will point out that under Section 107 of 

the Penal Code, it states that: 'For the prevention of, or for the 

defence of himself or any other person against, any of the 

following crimes, a person may justify any necessary force or 

harm extending, in the case of extreme necessity, even to killing.' 

And it has a list that goes from A to K; and in this list is included 

murder; as well as dangerous grievous harm. 

More on self-defence; for instance, if you think that the accused 

was or may have been acting in lawful self-defence, he is entitled 

to be found not guilty. Because the prosecution must prove the 

guilt of the accused, it is for the prosecution to prove that the 

accused was not acting in lawful self-defence, not for the accused 

to establish that he was. The burden is always on the prosecution, 

and you must consider the matter of self-defence in the light of the 

situation which the accused honestly believed he faced. 

You must first ask whether the accused honestly believed that it 

was necessary to use force to defend himself at all. 

If you are sure that the accused did not honestly believe that it was 

necessary to use force to defend himself, he cannot have been 

acting in lawful self-defence, and you need not consider the matter 

any further. But if you think that the accused did honestly believe 

or may honestly have believed that it was necessary to use force to 

defend himself, you must then decide whether the type and amount 

of force the accused used was reasonable. Obviously, a person who 

is under attack may react on the spur of the moment, and he 

cannot be expected to work out exactly how much force he needs 

to use to defend himself. On the other hand, if he goes over the top 

and uses force out of all proportion to the anticipated attack on 



him, or more force than is really necessary to defend himself, the 

force used would not be reasonable. So you must take into account 

both the nature of the attack on the accused and what he then did. 

You will recall, and I will touch on the evidence at a later time, 

that the accused has claimed that the deceased attacked him -- an 

unprovoked attack -- attacked him with the knife. So he may have 

been in fear of his life. And also in regard to the charge of causing 

grievous harm against the accused, he has alleged that he 

was stabbed by a group of men, and in order to defend him-self, 

he swung a knife that he said he picked up off the ground, and 

swung it, and Gregory Bethel was injured. 

Now if you are sure that the force used by the accused was 

unreasonable, then he cannot have been acting in lawful self-

defence; but if you think that the force used was or may have been 

reasonable, he is entitled to be acquitted.’ 

28. Now there is no evidence in the record of the appellant ever 

having suggested that he was stabbed by the group of men who 

beat him in his statement to the police and from the clock he 

alleged that he had been stabbed in the left thigh by the 

deceased. If the record is accurate -- and under section 77 of the 

Supreme Court Act (Ch. 53) and as there is no application to 

supplement the record, this court must presume that it is 

accurate -- then the learned judge clearly was in error as to that 

factual issue. 

29. Aside from that error, the judge appears, for the most part 

to have applied an objective test to the thinking of the appellant 

throughout the summing-up although as Beckford v Regina 

[1987] 3 All E.R. 425 shows, the test is subjective. For example, 

the learned judge frequently referred to whether or not the jury 

should consider whether the appellant's actions were 

"reasonable". In Beckford's case, the Privy Council held that if 

a plea of self-defence was raised when the defendant had acted 

under a mistake as to facts, he was to be judged according to his 

mistaken belief of the facts regardless of whether, viewed 

objectively, his mistake was reasonable, in other words the test 

is whether it was an honestly held belief whether reasonable or 

not. It may well be, however, that if the belief is so unreasonable 

as to show that it could not have been honestly held, then an 

accused person who seeks to rely on such belief will not be able 

to benefit from putting forward such an unreasonable belief as 



a ground for saying that he was acting in necessary defence of 

himself or another. 

30. At page 220 of the record of the trial, the learned judge while 

directing the jury on the meaning of "unlawful harm" pointed 

out that ". . . harm which is inflicted in self-defence or in defence 

of another person is not unlawful. The prosecution has the 

burden of satisfying you that the harm was unlawful and not 

inflicted in self-defence. They must make you sure that the 

accused was not acting in reasonable self-defence in this case." 

31. While there is nothing wrong with that direction on its face, 

it is regrettable that the learned judge did not immediately go 

on to relate that statement of principle to the facts of the case as 

given by the appellant who, it was clear, was relying on the fact 

that he had caused the harm to the deceased because he himself 

had been struck over the head from the back at least twice 

before he glimpsed the knife in the hand of the deceased who at 

the same time was threatening to kill him apparently because he 

had driven up to the deceased's yard with his car lights off -- 

almost like the police when they go to make a raid on a drug 

house or because the deceased had taken something from his 

pocket which he later said was his "stuff". 

32. The two passages from the summing-up quoted above, are 

not the only passages in the summing-up in which the learned 

judge dealt with the issue of self-defence. At page 223 of the 

record, after reminding the jury of the appellant's written 

statement which was exhibited and which the jury would be able 

to take with them into the jury room while they considered their 

verdict, the learned judge said - 

"If you accept that statement, that is, that the deceased had a knife 

and attacked the accused, who defended himself, and that the 

deceased walked away after the fight, then the accused would not 

be guilty of murder or of manslaughter." 

33. At page 224 of the record, the learned judge said: 

"So, the alternatives are if he was defending himself from an 

attack, he would not be guilty of murder or of manslaughter, or of 

causing grievous harm." 

 

 



And at page 242 of the record, the learned judge told the jury -- 

"Now to sum-up, the case for the accused is that he was attacked 

by Franco Braynen on the date and time in question. His case is 

that he was defending himself from Franco Braynen when Franco 

Braynen received his injuries, and a short time later he was 

surrounded and attacked by Gregory Bethel and others; and again 

he was defending himself when Gregory Bethel received his 

injury. 

. . . Now, did the accused honestly believe or may he honestly have 

believed that it was necessary to defend himself. 

If so, and taking the circumstances and the danger as the accused 

may have honestly believed them to be, was the amount of force 

used which he used reasonable? 

If you accept the case for the accused, and you determine that the 

force used was reasonable, you will, of course, acquit. 

This would apply to both the charges of murder and causing 

grievous harm." (Emphasis supplied) 

34. It is important to note that nowhere in the summing-up did 

the learned judge tell the jury that if they found that while the 

use of some force by the appellant to defend himself from the 

attack by the deceased may have been justifiable, the force used 

by him was excessive, that they could then return a verdict of 

guilty of manslaughter bearing in mind the provisions of section 

299(b) of the Penal Code. Section 299(b) (formerly section 320(2) 

of the Penal Code Ch. 77 of the 1987 Edition of the Statute Laws 

of The Bahamas) reads: 

"299. A person who intentionally causes the death of another 

person by unlawful harm shall be deemed to be guilty only of 

manslaughter not of murder, if any of the following matters of 

extenuation are proved on his behalf, namely -- 

. . .(b) that he was justified in causing some harm to the other 

person, and that, in causing harm in excess of the harm which 

he was justified in causing, he acted from such terror of 

immediate death or grievous harm as in fact deprived him for 

the time being of the power of self-control:. . ." 

 

 



 

35. In Eleazor Smith a.k.a. Eleazor Farquharson v. Regina 

(Criminal Appeal No. 41 of 1989 (Unreported)), the Court of 

Appeal (differently constituted) held that the following direction 

by the trial judge was insufficient having regard to section 

320(2) of the Penal Code. The learned judge in that case had 

directed the jury that - 

"If you find that the force used was excessive -- it was excessive 

self-defence -- then the actions of the [appellant] may not have 

been done in necessary self-defence and the plea of self-defence 

would not be of any value to the [appellant]". See p. 8 of the 

judgment in that case. 

36. After setting out the above provision, their Lordships then 

continued - 

"There is no doubt that the direction quoted on excessive force 

is the law in England. See R v. McInnes [1971] 3 All ER 295. But 

some Commonwealth countries, e.g. Australia and Trinidad and 

Tobago (see Johnson v. R [1966] 10 WIR 402) have adopted a 

different course which is more akin to the statutory provision of 

section 320(2) of the Penal Code. We are therefore of the view 

that in the circumstances of this case it was necessary for the 

trial judge to have directed the jury in terms of section 320(2) of 

the Penal Code, which unfortunately, was not done." 

37. The result in that case was that the court allowed the 

appellant's appeal against his conviction for murder and 

substituted a conviction for manslaughter. But the facts in that 

case were unique in that Smith had earlier pleaded guilty to the 

lesser charge of manslaughter but before he was sentenced, and 

in the course of summarising the prosecution's case against him, 

the appellant stated that the deceased had attacked him with a 

pair of scissors before he hit her with a broom stick, thereby 

raising the issue of self-defence, his guilty plea was therefore set 

aside and a not guilty plea entered by the trial judge and a trial 

ordered on the murder charge since a successful plea of self-

defence would have been a complete answer to the charge of 

murder and manslaughter. In this case there is no such 

indication by the appellant. I shall say more about this aspect of 

the case after considering a number of other relevant authorities 

on self-defence. 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251971%25vol%253%25year%251971%25page%25295%25sel2%253%25&A=0.5781071632097877&backKey=20_T237157679&service=citation&ersKey=23_T237157651&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WIR%23sel1%251966%25vol%2510%25year%251966%25page%25402%25sel2%2510%25&A=0.5014091927081862&backKey=20_T237157679&service=citation&ersKey=23_T237157651&langcountry=GB


38. In supporting the learned judge's direction on self-defence, 

Ms. Williams submits that looked as a whole, the summing-up 

is adequate on the three issues raised by the appellant and she 

drew the court's attention to a majority decision of this court 

Honourable Justices Churaman and Osadebay dismissing the 

appeal and Honourable Justice Ganpatsingh dissenting - 

in Keith Jones v Regina (Criminal Appeal No. 7 of 2002) 

(Unreported). Jones' petition for special leave to appeal to the 

Privy Council against his conviction for murder was dismissed 

on the 14 February, 2006 although the matter was remitted to 

the Supreme Court on 3rd October, 2006 for re-sentencing 

following the Privy Council's decision in Bowe and Davis 

mentioned earlier in this judgment. The majority of this Court 

in Jones' case after stating that the Judicial Committee of the 

Privy Council gave its tacit approval to the statement of the law 

on self-defence found in Smith and Hogan, Criminal Law, 

9th Edition (1999 at page 253) in Norman Shaw v The Queen 

[2001] WIR 115 then stated, "It is accepted that there is no 

difference on the law of self-defence between the law of The 

Bahamas and the English common law." 

39. In Norman Shaw's case, Lord Bingham of Cornhill, in giving 

the opinion of the board on an appeal against conviction for two 

homicides, after setting out the relevant provisions of section 35 

of the Criminal Code of Belize, which is identical to section 107 

of the Penal Code, stated that subsection 35 (6) was "clearly 

intended to deny a defendant the right to rely on self-defence if the 

force used by the defendant was used in the course of an unlawful 

fight". His Lordship then continued - 

". . .Thus if criminal individuals or gangs inflict violence on each 

other in the course of unlawful conflict between them, or an 

innocent victim inflicts or threatens violence against a criminal 

aggressor, it is not open to either party in the first example or the 

criminal aggressor in the second to justify his conduct as self-

defence. If the prosecutor seeks to rely on subsection (6) it is first 

necessary for the trial judge to consider whether there is any 

evidence fit for the jury's consideration that the act charged 

against the defendant occurred in the course of an unlawful fight. 

If the judge finds that there is no such evidence, the matter will 

not be left to the jury. If the judge finds that there is some evidence 

fit for the jury's consideration, he should in the course of his 

summing-up (a) identify such evidence and invite the jury to 

consider it, (b) tell the jury what is meant by an unlawful fight, (c) 



invite the jury to decide whether, on what they find to be the facts, 

the act charged against the defendant occurred in the course of an 

unlawful fight as defined by the judge, and (d) direct the jury that 

the defendant may not justify the act charged against him as self-

defence if the jury conclude that it was done in an unlawful fight." 

40. Because the learned judge told the jury that "if they 

accepted the case for the accused" with regard to self-defence 

and determine that the force used was reasonable, they would 

acquit, may have caused some confusion in the minds of the jury 

as to whether or not the burden of proving self-defence is on the 

defence. That, in my view, is a misdirection but if looking at the 

summing up as a whole, this court came to the conclusion that 

there was no miscarriage of justice we may be minded to apply 

the proviso to section 13(1) of the Court of Appeal Act and 

dismiss the appeal against conviction on that ground. 

41. The law regarding the use of justifiable force in The 

Bahamas as indicated earlier, is contained in Title VII of the 

Penal Code. 

42. Title VII of the Penal Code bears the general heading 

"Justifiable Force and Harm". 

43. Section 97 of the Penal Code, which is the first, and I think, 

is intended to be a kind of preamble to the succeeding 

provisions, sets out the parameters for a successful plea of 

justifiable force or harm under the succeeding sections of that 

Title. That section reads: 

"97. (1)~~For the purposes of this Code, force or harm 

is justifiable which is used or caused in pursuance of such 

matter of justification, and within such limits, as are hereinafter 

in this Title mentioned. 

(2) Throughout the remainder of this Title, expressions applying 

to the use of force apply to the causing of harm, although force 

only may be expressly mentioned." (Emphasis added) 

44. It is to be noted at the outset that the statute, while stating 

that the use of force or harm may be justified under the law, 

emphasises that any such justification will only be available if it 

falls within the limits specified in the statute. 

45. Section 98 of the Penal Code sets out the grounds on which 

force or harm may be justified within prescribed limits. In the 

circumstances of this case, those grounds include, at 



subparagraphs (6) and (7), "the necessity for prevention of or 

defence against crime" and "necessity for defence of property 

or possession or for overcoming obstruction to the exercise of 

lawful rights". 

46. And section 99 of the Penal Code sets out the general limits 

of justifiable force or harm as follows: 

"99. Notwithstanding the existence of any matter of justification 

for force, force cannot be justified as having been used in 

pursuance of that matter -- 

 (1) which is in excess of the limits hereinafter prescribed in the 

section of this title relating to that matter; 

(2) which in any case extends beyond the amount and kind of 

force reasonably necessary for the purpose for which force is 

permitted to be used." (Emphasis added) 

In other words, even in cases where force is reasonably 

necessary to be used for a legitimate purpose, the force used 

must not be excessive for then that may make it unjustifiable. 

47. The next relevant provision in the circumstances of this case 

is subsection 107 of the Penal Code which deals with the use of 

force for the prevention of, or defence against, crime. Subsection 

107(4) in particular, deals with the justification of the use of 

force even if it amounts to killing, in the case of extreme 

necessity. That subsection reads: 

"(4) For the prevention of or for the defence of himself or any 

other person against any of the following crimes, a person may 

justify any necessary force or harm, extending, in the case of 

extreme necessity, even to killing, namely -- 

. . . (c) murder; 

(d) manslaughter, except manslaughter by negligence; 

(k) dangerous or grievous harm." (Emphasis added) 

48. Where a serious crime is being attempted, or manifestly 

attempted against a person, that person has the right under the 

law to defend himself or any other person from such crime even 

to the extent of causing the death of the perpetrator but in doing 

so, the person must use only such force as may be reasonably 

necessary. If excessive force is used, then it may not be 

justifiable and in some cases, the result may be a reduction of 



the offence from murder (if on the facts of a particular case the 

jury were to find that the killing was the result of the loss of self 

control by the person attacked) to manslaughter by reason of 

"excessive" self-defence or provocation. 

49. While the law regarding the use of justifiable force is 

codified in The Bahamas, in my judgment, it is somewhat more 

extensive than the common law in its effect. 

50. Palmer v The Queen [1971] AC 814, a decision of the Privy 

Council on appeal from Jamaica, has been held by the House of 

Lords to be an accurate statement of the law on the extent of 

self-defence in English Law -- see R v Clegg [1995] AC 482. In 

Palmer's case, their Lordships in the Privy Council upheld the 

trial judge's direction on self defence. 

51. The law of The Bahamas includes several express provisions 

which allow a jury to return a verdict of not guilty of murder 

but guilty of manslaughter including, but not limited to, the 

well-known exceptions in the case of provocation and 

diminished responsibility. Among those provisions is one which 

specifies that where excessive force is used in cases where the use 

of some reasonable force may be justified, a killing resulting 

from the use of such excessive force will be reduced to 

manslaughter if the accused person acted from such terror of 

his own impending death or serious bodily harm as to lose his 

self-control. 

52. In Vasquez v The Queen [1994] 1 WLR, the Privy Council 

considered section 116(a) of the Criminal Code of Belize and 

although their Lordships accepted that the opening words of 

section 116 of that Code clearly intended to impose the burden 

on the defendant to establish any of the matters in (a) to (d) of 

that section on which he wished to rely, they nevertheless held 

that that subsection should be read as placing a burden on the 

prosecution to disprove provocation if the evidence in the case 

raised the question whether the defendant when performing the 

act complained of had been provoked to lose his self control and 

act as he did. I think the same reasoning applies to self-defence 

under s. 299(b) of the Penal Code. 

53. The Privy Council reached a similar conclusion with regard 

to subsection 116(b) of the Criminal Code of Belize in Shaw's 

case. In this case, while the learned judge did direct the jury on 

the issue of provocation, he did not direct them on the issue of 
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excessive force used in the defence of oneself or another. In light 

of the number of stab wounds suffered by the deceased and on 

the other evidence in the case, the issue of excessive use of force 

in defence of himself clearly arose. It was therefore the learned 

judge's duty to have directed the jury on subsection 299(b) of 

the Penal Code no matter what the learned judge's opinion of 

the weight of the evidence was. As Lord Bingham pointed out at 

paragraph 28 of the judgment in Shaw's case - 

". . .This is clearly established to be the law in relation to 

provocation (see Kawku Mensah v The King [1946] AC 83 at 91-

92, Vasquez v R [1994] 1 WLR 1304 at 1314) and self-defence 

(Director of Public Prosecutions (Jamaica) v Bailey [1995] 1 Cr. 

App R 257). There is no reason why a possible justification 

under section 116(b) should be approached differently and to do 

so would conflict with the reasoning of Lord Goddard, giving 

the advice of the Board in Kwaku Mensah v The King, in the 

passage referred to above. Cases may arise in which, for reasons 

good or bad, a defendant may choose to present the jury with a 

stark choice between convicting of murder and acquitting; but 

the state has an interest in ensuring that defendants are 

convicted of the crimes which they have in truth committed, 

which may (depending on the jury's assessment of the facts of a 

particular case) be manslaughter." (Emphasis added) 

54. His Lordship then considered the possible application of 

section 116(b) to the killings in that case by posing a series of 

questions. Respectfully adopting a similar approach in this case, 

the following questions may arise on the evidence in this case - 

(a) Was there evidence of a situation in which the appellant was 

or may have been justified in causing some harm to the deceased 

under subsection 107(4) of the Penal Code? The likely answer 

appears to be in the affirmative if the appellant's life was 

threatened or the appellant honestly even if mistakenly or 

unreasonably, believed it to be threatened. In this case there was 

such evidence. (Emphasis Added) 

(b) Was there evidence that the appellant caused harm in excess 

of the harm he was justified in causing? In light of the evidence 

in this case of the number of wounds to the deceased's torso, 

accepting for the purposes of argument that the use of some 

force may have been justifiable in light of the attack on the 

appellant by the deceased, the overall use of force may have been 

excessive, particularly if the appellant was a much larger and 
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stronger person that his assailant and had been able to disarm 

him in the course of their struggle. With regard to the use of 

force against the group of men who chased and beat him, if the 

jury were to find that the appellant in fact wounded Bethel in 

the course of defending himself from that group of men, then it 

would be open to them to find that the force used by the 

appellant in that case was not excessive. 

©. Was there evidence that the appellant was acting from terror 

of immediate death or grievous harm when acting as he did? 

The answer to that question will depend on the degree of credit 

which a jury, properly directed on the law and assisted on the 

facts, gives to the appellant's account of what happened. I 

cannot say that a jury will not answer that question in the 

affirmative. 

(d) Was there evidence that such terror (if the jury finds that it 

may have existed) deprived the appellant for the time being of 

his power of self-control? On the evidence in this case, I cannot 

say that a jury will not decide that the appellant may have lost 

his power of self-control not only when he was attacked by the 

deceased but also when he was subsequently attacked by a group 

of men who not only chased him from the yard but also beat 

him. 

55. In light of the conclusions to which I have come regarding 

the issue of self-defence, I would allow the appeal and remit the 

matter to the Supreme Court for re-trial on both charges as the 

decision whether or not a person in the appellant's position was 

acting in self-defence is a matter in my view to be determined by 

a jury following proper directions on the law by a trial judge. 

The circumstances in this case are quite different to those that 

obtained in the Eleazor Smith's case.” 

17. It is clear that the learned trial judge in her summation to the jury did not make a reference 

to the concept of honest belief in assessing the defence of self defence.  Mr. Braithwaite in 

his submissions contended that the trial judge cannot be faulted on her direction to the jury 

on self defence as the rudiments of self defence were stated in clear and simple terms and 

directed to the facts as the appellant believed them to be. 

 

18.  In support of his position Mr. Braithwaite referred to three extracts from the judge’s 

summation as follows: 

“Bottom line, Mr. Foreman and members, is that a person only 

acts in lawful self-defense if in the circumstances he believes that 



it is necessary for him to use force to defend himself. And the 

amount of force used in so doing is reasonable having regard to 

all of the circumstances.” (Page 1512 lines 20-25.) 

“However, Mr. Foreman and members, you are only to consider 

the issue of self-defense if you are sure that when the Defendant 

fired a gun at the van and/or driver of the van as he admitted to 

do, that he was of the view that the driver of the van was trying 

to cause dangerous or grievous harm to him and that he was 

justified in acting as he did.” (Page 1511 lines 19-25)  

“However, if you think that Mr. Mackey when he shot at the van 

and/or it's driver on the afternoon of 3rd November, 2016 was 

or may have been acting in law self-defense when dangerous and 

grievous harm was eminent to himself, he is entitled to be found 

not guilty of attempted murder. Because lawful self-defense is a 

complete defense.” (Page 1513 lines 6-12) 

19. Section 107 (2) of the Penal Code provides that  

“(2) For the prevention of, or for the defence of himself or any 

other person against, any criminal force or harm, a person may 

justify the use of necessary force, not extending to a wound or 

grievous harm.” 

… 

(4) For the prevention of, or for the defence of himself or any 

other person against, any of the following crimes, a person may 

justify any necessary force or harm, extending, in the case of 

extreme necessity, even to killing, namely — (a) treason; (b) 

piracy; (c) murder; (d) manslaughter, except manslaughter by 

negligence; (e) robbery; (f) burglary; (g) house-breaking; (h) 

arson of a dwelling-house or vessel; (i) rape; (j) forcible 

unnatural crime; (k) dangerous or grievous harm.” 

20. Although the defence is statute based in the Bahamas the Common law principles are still 

applicable in assisting with how the defence is to be approached by trial judges. The 

principle which is at issue in the present case is the importance of the concept of honest 

belief. The authorities generally show that there are two basic principles which undergird 

this defence. Firstly, the law allows only reasonable force to be used in the circumstances 

where self defence is applicable. Secondly, what is reasonable is to be judged in the light 

of the circumstances as the accused believed them to be (whether reasonably or not). 

 



21. In Palmer v R [1971] AC 814, Lord Morris opined that a jury should be directed to look 

at the particular facts and circumstances of the case in order to assess whether a defendant 

had used only reasonable force to defend himself. Lord Morris posited that: 

“In their Lordships' view the defence of self defence is one which 

can be and will be readily understood by any jury. It is a 

straightforward conception. It involves no abstruse legal 

thought. It requires no set words by way of explanation. No 

formula need be employed in reference to it. Only commonsense 

is needed for its understanding. It is both good law and good 

sense that a man who is attacked may defend himself. It is both 

good law and good sense that he may do, but may only do, what 

is reasonably necessary. But everything will depend upon the 

particular facts and circumstances. Of these a jury can decide. 

 It may in some cases be only sensible and clearly possible to take 

some simple avoiding action. Some attacks may be serious and 

dangerous. Others may not be. If there is some relatively minor 

attack it would not be commonsense to permit some action of 

retaliation which was wholly out of proportion to the necessities 

of the situation. If an attack is serious so that it puts someone in 

immediate peril then immediate defensive action may be 

necessary. If the moment is one of crisis for someone in 

imminent danger he may have to avert the danger by some 

instant reaction. If the attack is all over and no sort of peril 

remains then the employment of force may be by way of revenge 

or punishment or by way of paying off an old score or may be 

pure aggression. There may no longer be any link with a 

necessity of defence. Of all these matters the good sense of a jury 

will be the arbiter. 

 There are no prescribed words which must be employed in or 

adopted in a summing-up. All that is needed is a clear 

exposition, in relation to the particular facts of the case, of the 

conception of necessary self-defence. If there has been no attack 

then clearly there will have been no need for defence. If there 

has been attack so that defence is reasonably necessary it will be 

recognised that a person defending himself cannot weigh to a 

nicety the exact measure of his necessary defensive action. If a 

jury thought that in a moment of unexpected anguish a person 

attacked had only done what he honestly and instinctively 

thought was necessary that would be most potent evidence that 

only reasonable defensive action had been taken. A jury will be 

told that the defence of self-defence, where the evidence makes 



its raising possible, will only fail if the prosecution show beyond 

doubt that what the accused did was not by way of self-defence,  

But their Lordships consider in agreement with the approach in 

the De Freitas case that if the prosecution have shown that what 

was done was not done in self-defence then that issue is 

eliminated from the case. If the jury consider that an accused 

acted in self-defence or if the jury are in doubt as to this then 

they will acquit. The defence of self-defence either succeeds so 

as to result in an acquittal or it is disproved in which case as a 

defence it is rejected. In a homicide case the circumstances may 

be such that it will become an issue as to whether there was 

provocation so that the verdict might be one of manslaughter. 

Any other possible issues will remain. If in any case the view is 

possible that the intent necessary to constitute the crime of 

murder was lacking then that matter would be left to the jury.” 

22. The concept of honest belief and the effect of a mistaken belief was further addressed in 

the later cases of R v Williams (Gladstone) (1984) 78 Cr App R 276 and Beckford v 

R [1988] AC 130. In Williams’ case at, para 24-25,  Lord Lane in the Court of Appeal had 

these comments: 

“In a case of self-defence, where self-defence or the prevention 

of crime is concerned, if the jury came to the conclusion that the 

defendant believed, or may have believed, that he was being 

attacked or that a crime was being committed, and that force 

was necessary to protect himself or to prevent the crime, then 

the prosecution have not proved their case. If however the 

defendant's alleged belief was mistaken and if the mistake was 

an unreasonable one, that may be a powerful reason for coming 

to the conclusion that the belief was not honestly held and should 

be rejected. 

Even if the jury come to the conclusion that the mistake was an 

unreasonable one, if the defendant may genuinely have been 

labouring under it, he is entitled to rely upon it”. 

23.  A few years later Beckford’s case was heard by the Judicial Committee of the Privy 

Council and the Board returned to this issue. Lord Griffiths delivering the decision of the 

Board observed as follows: 

“There can be no doubt that prior to the decision of the House 

of Lords in D.P.P. v. Morgan [1976] AC 182 the whole weight of 

authority supported the view that it was an essential element of 

self-defence not only that the accused believed that he was being 

attacked or in imminent danger of being attacked but also that 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1975/3.html


such belief was based on reasonable grounds. No elaborate 

citation of authority is necessary but counsel for the respondent 

rightly drew attention to such 19th century authorities 

as Foster's Case (1825) 1 Lewin 187, R. v. Weston (1879) 14 Cox, 

CC. 346 and R. v. Rose (1884) 15 Cox, CC. in which the judges 

charged the jury that self-defence provided a defence to a charge 

of murder if the accused honestly and on reasonable grounds 

believed that his or another's life was in peril. It is however to 

be remembered that it was not until 1898 that an accused was 

able to give evidence in his own defence and it is natural that the 

judges in the absence of any direct statement of his belief from 

the accused should have focused attention upon the inference 

that could be drawn from the surrounding circumstances. 

Nevertheless, even after 1898 the law of self-defence continued 

to be stated as propounded by the judges in the 19th century: 

see R. v. Chisam (1963) 47 Cr. App. R. 130 in which the Lord 

Chief Justice, Lord Parker, approved the following statement of 

the law in Halsbury's Laws of England, (3rd ed.) vol. 10 

(Criminal Law) p. 721 para. 1382:- 

"Where a forcible and violent felony is attempted upon the person 

of another, the party assaulted, or his servant, or any other person 

present, is entitled to repel force by force, and, if necessary, to kill 

the aggressor. There must be a reasonable necessity for the killing, 

or at least an honest belief based upon reasonable grounds that 

there is such a necessity." 

In R. v. Fennell (1970) 54 Cr. App. R. 4S0 Widgery L.J., who 

was soon to succeed Lord Parker as Lord Chief Justice, said:- 

"Where a person honestly and reasonably believes that he or his 

child is in imminent danger of injury, it would be unjust if he were 

deprived of the right to use reasonable force by way of defence 

merely because he had made some genuine mistake of fact." 

The question then is whether the present Lord Chief Justice, 

Lord Lane, in Gladstone Williams was right to depart from the 

law as declared by his predecessors in the light of the decision of 

the House of Lords in D.P.P. v. Morgan. 

Morgan was a case of rape and counsel for the prosecution has 

submitted that the decision of the majority turns solely upon 

their view of the specific intention required for the commission 

of that crime and accordingly had no relevance to the law of self-

defence. It was further submitted that the question now before 



their Lordships was settled by an earlier decision of the Privy 

Council in R. v. Palmer [1971] AC 814. This submission is 

founded upon the fact that Lord Morris in giving the judgment 

of the Board set out a very lengthy passage from the summing 

up of the judge and commented:- 

"Their Lordships conclude that there is no room for criticism of 

the summing up or of the conduct of the trial unless there is a rule 

that in every case where the issue of self-defence is left to the jury 

they must be directed that if they consider that excessive force was 

used in defence then they should return a verdict of guilty of 

manslaughter. For the reasons which they will set out their 

Lordships consider there is no such rule." 

The only question raised for the determination of the Board was 

that stated by Lord Morris. It is true that, in the passage quoted 

from the summing up the judge had stated the ingredients of 

self-defence in the then conventional form of reasonable belief; 

but it was not this part of his summing up that was under attack 

nor did it receive any particular consideration by the Board. 

Their Lordships are unable to attach greater weight to the 

approval of the summing up than as indicating that it was in 

conformity with the practice of directing juries that the accused 

must have reasonable grounds for believing that self-defence 

was necessary. 

In D.P.P. v. Morgan each member of the House of Lords held 

that the mens rea required to commit rape is the knowledge that 

the woman is not consenting or recklessness as to whether she is 

consenting or not. From this premise the majority held that 

unless the prosecution proved that the man did not believe the 

woman was consenting or was at least reckless as to her consent 

they had failed to prove the necessary mens rea which is an 

essential ingredient of the crime. Lord Edmund Davies in his 

dissent referred to the large body of distinguished academic 

support for the view that it is morally indefensible to convict a 

person of a crime when owing to a genuine mistake as to the 

facts he believes that he is acting lawfully and has no intention 

to commit the crime and therefore has no guilty mind. He 

expressed his preference for this moral approach but felt 

constrained by the weight of authority, including the cases on 

self-defence, to hold that the law required the accused's belief 

should not only be genuine but also based upon reasonable 

grounds. 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKPC/1970/1970_31.html


In R. v. Kimber (1983) 77 Cr. App. R. 225 the Court of Appeal 

applied the decision in Morgan to a case of indecent assault and 

held that a failure to direct the jury that the prosecution had to 

make them sure that the accused had never believed that the 

woman was consenting was a misdirection. 

 

 

 

 

Lawton L.J. in the course of his judgment rejected the 

submission that the decision in Morgan was confined to rape 

and clearly regarded it as of far wider significance. Commenting 

upon an obiter dictum in Phekoo [1981] 1 W.L.R. 1117 he said:- 

"... The court went on, after referring to Morgan's case to say, 

clearly obiter, 'it seems clear to us that this decision was confined 

and intended to be confined to rape': per Hollings J. at p. 1127. 

We do not accept that this was the intention of their Lordships 

in Morgan's case. Lord Hailsham started his speech by saying that 

the issue of belief was a question of great academic importance in 

the theory of English criminal law." 

In R. v. Gladstone Williams (supra) the decision in Morgan was 

carried a step further and in their Lordships' view to its logical 

conclusion. The facts and the grounds of the decision are 

adequately summarised in the headnote:- 

"One M. saw a black youth rob a woman in a street. He caught 

the youth and held him, but the latter broke from M.' s grasp. 

M. caught the youth again and knocked him to the ground. The 

appellant, who had only seen the later stages of the incident, was 

told by M. that he, M. was arresting the youth for mugging a 

woman. M. said that he was a police officer, which was untrue, 

so when asked by the appellant for his warrant card, he could 

not produce one. A struggle followed and the appellant assaulted 

M. by punching him in the face and was charged with assault 

occasioning actual bodily harm contrary to section 47 of the 

Offences against the Person Act 1861. His defence was that he 

honestly believed that the youth was being unlawfully assaulted 

by M. The jury were directed that, on the assumption that M. 

was acting lawfully, the appellant's state of mind on the issue of 

defence of another was to be determined by whether the 



appellant had an honest belief based on reasonable grounds that 

reasonable force was necessary to prevent a crime. The 

appellant was convicted and appealed on the ground that the 

judge had misdirected the jury. 

Held, that the jury should have been directed that, first, the 

prosecution had the burden of proving the unlawfulness of the 

appellant's actions; secondly, if the appellant might have been 

labouring under a mistake as to the facts, he was to be judged 

according to his mistaken view of the facts, whether or not that 

mistake was, on an objective view, reasonable or not. The 

reasonableness or unreasonableness of the appellant's belief was 

material to the question whether the belief was held by him at 

all. If the belief was held, its unreasonableness, so far as guilt or 

innocence was concerned, was irrelevant. Accordingly, the 

appeal must be allowed and the conviction quashed." 

In the course of his judgment the Lord Chief Justice, Lord Lane, 

discussing the offence of assault said:- 

"The mental element necessary to constitute guilt is the intent to 

apply unlawful force to the victim. We do not believe that the 

mental element can be substantiated by simply showing an intent 

to apply force and no more." 

And later in the judgment he expressly disapproved the decision 

of the Divisional Court in Albert: v. Lavin (1981) 72 Cr. App. R. 

178 in which it was said that the word "unlawful" was 

tautologous and not part of the definitional element of assaulting 

a police officer in the course of his duty. In so doing Lord Lane 

was expressing the same view of Albert: v. Lavin that had been 

previously expressed by Lawton L.J. in R. v. Kimber. 

The common law recognises that there are many circumstances 

in which one person may inflict violence upon another without 

committing a crime, as for instance, in sporting contests, 

surgical operations or in the most extreme example judica1 

execution. The common law has always recognised as one of 

these circumstances the right of a person to protect himself from 

attack and to act in the defence of others and if necessary to 

inflict violence on another in so doing. If no more force is used 

than is reasonable to repel the attack such force is not unlawful 

and no crime is committed. Furthermore a man about to be 

attacked does not have to wait for his assailant to strike the first 



blow or fire the first shot; circumstances may justify a pre-

emptive strike. 

It is because it is an essential element of all crimes of violence 

that the violence or the threat of violence should be unlawful 

that self-defence, if raised as an issue in a criminal trial, must be 

disproved by the prosecution. If the prosecution fail to do so the 

accused is entitled to be acquitted because the prosecution will 

have failed to prove an essential element of the crime namely 

that the violence used by the accused was unlawful. 

If then a genuine belief, albeit without reasonable grounds, is a 

defence to rape because it negatives the necessary intention, so 

also must a genuine belief in facts which if true would justify 

self-defence be a defence to a crime of personal violence because 

the belief negatives the intent to act unlawfully. Their Lordships 

therefore approve the following passage from the judgment of 

Lord Lane in Gladstone Williams at p. 281 as correctly stating 

the law of se1f-defence:- 

"The reasonableness or unreasonableness of the defendant's 

belief is material to the question of whether the belief was held by 

the defendant at all. If the belief was in fact held, its 

unreasonableness, so far as guilt or innocence is concerned, is 

neither here nor there. It is irrelevant. Were it otherwise, the 

defendant would be convicted because he was negligent in failing 

to recognise that the victim was not consenting or that a crime was 

not being committed and so on. In other words the jury should be 

directed first of all that the prosecution have the burden or duty of 

proving the unlawfulness of the defendant's actions; secondly, if 

the defendant may have been labouring under a mistake as to the 

facts, he must be judged according to his mistaken view of the 

facts; thirdly, that is so whether the mistake was, on an objective 

view, a reasonable mistake or not. 

In a case of self-defence, where self-defence or the prevention of 

crime is concerned, if the jury came to the conclusion that the 

defendant believed, or may have believed, that he was being 

attacked or that a crime was being committed, and that force was 

necessary to protect himself or to prevent the crime, then the 

prosecution have not proved their case. If however the defendant's 

alleged belief was mistaken and if the mistake was an 

unreasonable one, that may be a powerful reason for coming to 

the conclusion that the belief was not honestly held and should be 

rejected. 



Even if the jury come to the conclusion that the mistake was an 

unreasonable one, if the defendant may genuinely have been 

labouring under it, he is entitled to rely upon it." 

Looking back, Morgan can now be seen as a landmark decision 

in the development of the common law returning the law to the 

path upon which it might have developed but for the inability of 

an accused to give evidence on his own behalf. Their Lordships 

note that not only has this development the approval of such 

distinguished criminal lawyers as Professor Glanville Williams 

and Professor Smith: see Textbook of Criminal Law (2nd Ed.) 

at pp. 137-138 and Smith and Hogan, Criminal Law (5th Ed.) at 

pp. 329-330; but it also has the support of the Criminal Law 

Revision Committee: see 14th Report on Offences against the 

Person (1980) Cmnd. 7844; and of the Law Commission: see The 

Law Commission Report (1985) No. 143, Codification of the 

Criminal law. 

There may be a fear that the abandonment of the objective 

standard demanded by the existence of reasonable grounds for 

belief will result in the success of too many spurious claims of 

self-defence. The English experience has not shown this to be the 

case. The Judicial Studies Board with the approval of the Lord 

Chief Justice has produced a model direction on self-defence 

which is now widely used by judges when summing up to juries. 

The direction contains the following guidance:- 

"Whether the plea is self-defence or defence of another, if the 

defendant may have been labouring under a mistake as to the 

facts, he must be judged according to his mistaken belief of the 

facts: that is so whether the mistake was, on an objective view, a 

reasonable mistake or not." 

Their Lordships have heard no suggestion that this form of 

summing up has resulted in a disquieting number of acquittals. 

This is hardly surprising for no jury is going to accept a man's 

assertion that he believed that he was about to be attacked 

without testing it against all the surrounding circumstances. In 

assisting the jury to determine whether or not the accused had 

a genuine belief the judge will of course direct their attention to 

those features of the evidence that make such a belief more or 

less probable. Where there are no reasonable grounds to hold a 

belief it will surely only be in exceptional circumstances that a 

jury will conclude that such a belief was or might have been 

held. 



Their Lordships therefore conclude that the summing up in this 

case contained a material misdirection and answer question l(a) 

by saying that the test to be applied for self-defence is that a 

person may use such force as is reasonable in the circumstances 

as he honestly believes them to be in the defence of himself or 

another. 

It follows from this that their Lordships answer the second part 

of the question l(b) in the negative.” 

24. The effect of these highly persuasive authorities is that without prescribing a set formula 

for the directions which are to be given to the jury two fundamental points must be made 

clear. Firstly, the trial judge should make it clear to the Jury that the test for self defence is 

whether the Defendant had an honest belief that he or someone else was in immediate 

danger of unlawful harm. The importance of that is that the belief may be mistaken but yet 

honest. The issue of reasonableness is relevant to the determination of whether the belief 

was honest but it is not conclusive. The jury must consider all of the facts of the case and 

the evidence given. It follows that whereas the jury may look at the circumstances and 

determine that the belief was not reasonable that is not the end of the matter.  The Jury 

must go further and answer the question as to whether although the view of the 

circumstances taken by the defendant was not reasonable he nevertheless held an honest 

belief that his view was correct and acted accordingly. 

 

25. The second point of importance is that the determination of whether excessive force was 

used by the defendant must depend on the danger as the defendant honestly perceived it to 

be. As such the defendant may be mistaken as to the fact of the danger or alternately the 

severity of the danger which he faces. In either case the jury must consider whether his 

mistake was an honest one. The question is not whether the average man would make that 

mistake but whether the prosecution has satisfied them that the defendant was not honestly 

mistaken as he asserted.  

 

26.  In my assessment of the summation the learned judge did not make these points clear to 

the jury and thus the directions given were not adequate. However, Mr. Braithwaite 

alternate submission was that even if this Court is of the view that the learned judge 

misdirected the jury the evidence was of such strength that this is a proper case for the 

application of the proviso. I do not agree.  

 

27. The essence of the appellant’s defence to the attempted murder charges was self defence. 

He was entitled to a proper direction on that defence with the proper application of the 

evidence to that defence. In the absence of the jury being made to understand that the test 

to be applied for self-defence is that a person may use such force as is reasonable in the 

circumstances as he honestly believes them to be in the defence of himself or another their 

verdict must be considered unsafe. 

 



28. The appellant had raised other grounds on which he sought to rely however, having regard 

to the finding on this first ground I see no need to deal with those other grounds. This is 

particularly so as I am of the view that the convictions should be quashed, the sentences 

set aside and a new trial ordered. 

 

 

____________________________________                                                           

                                                        The Honourable Mr. Justice Evans, JA 

 

 

29.  I agree. 

 

___________________________________ 

                                                        The Honourable Mr. Justice Jones, JA 

 

 

30.   I also agree.                                                              

 

      _______________________________________ 

                                          The Honourable Madam Justice  Bethell, JA  

 

 

 

 

 

   

 

 


