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Criminal Appeal- Possession of a Prohibited Weapon- Fines- Section 30(2)(b) of the Firearms

(Amendment) Act, 2011- Whether fine by Magistrate exceeded the amount that could be imposed

In February 2022, the appellant, Keith Higgs, was convicted of seven offences. These offences
included Possession of Firearm with Intent to Supply, Possession of Ammunition with Intent to
Supply, Possession of a Prohibited Weapon, Importation of Firearms, Importation of
Ammunition, Conspiracy to Import Firearms, and Conspiracy to Import Ammunition. The
appellant received a sentence of five years' imprisonment for the offences; and additionally he
also received a fine of $20,000.00 for the offence of Possession of a Prohibited Weapon or a
additional year of imprisonment in default of the $20,000.00 payment. In April 2022, the Court
received the appellant’s notice to appeal his sentences and an application for an extension of time.
On 12 May 2022, the Court heard the matter and reserved their decision

Held: Appeal allowed. The $20,0000 fine imposed by the magistrate is quashed. The appellant
is to pay the fine of $5,000.00. In default of payment, he is to serve six months at The Bahamas
Department of Corrections. The six months is to be additional to the five years imposed by the
Magistrate. All other sentences imposed by the Magistrate are affirmed.

In the circumstances of this case, I am satisfied that the fine of $20,000.00 imposed by the
Magistrate must be quashed. In its stead, given the seriousness with which Parliament views this
offence and the circumstances surrounding the finding of the weapon, to wit, the degree of
criminality involved in the multiplicity of the charges, I am satisfied that a fine ought to be
imposed on the appellant. The offence for which the appellant is to be sentenced is strictly
speaking not one punishable by imprisonment or fine: see s. 119 of the Penal Code, but by
imprisonment and in addition a fine. Furthermore, the maximum fine has been fixed by statute:
see section 30(2)(b) of the Act (extracted at para. 9 above). The Court has no discretion not to
impose a fine. Thus, the Court must determine the appropriate fine the appellant must be ordered
to pay. I have considered the appellant's guilty plea when imposing the fine and that the
$10,000.00 is the maximum sum Parliament contemplated for the offence. In my view the
maximum fine ought to be reserved for those cases involving the most egregious breaches of the
statute. I do not find this case to be one of the most egregious.In the premises, I order that the
appellant pay the fine of $5,000.00

Adam Ii Umar Dalal v The State of Bombay [1952] S.C.R. 172 considered
Jason Ferguson v COP MCCrApp. No. 31 of 2021 considered
Palaniappa Gounder vs State Of Tamil Nadu & Ors 1977 AIR 1323 considered
R v Parish (John Michael) & Ors [2010] EWCA Crim 2631 mentioned
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JUDGMENT

Judgment delivered by The Honourable Mr. Justice Jon Isaacs, JA

1. On 12 May 2022, we heard the appellant, who appeared pro se; and Ms. Linda Evans,
for the respondent. We reserved our decision; and render it now.

2. The appellant was charged before Stipendiary and Circuit Magistrate Samuel McKinney
("the Magistrate") for a number of firearm offences but was ultimately convicted of seven
offences, namely, Possession of Firearm with Intent to Supply, Possession of Ammunition
with Intent to Supply, Possession of a Prohibited Weapon, Importation of Firearms into the
Commonwealth of The Bahamas, Importation of Ammunition into the Commonwealth of
The Bahamas, Conspiracy to Import Firearms into the Commonwealth of The Bahamas and
Conspiracy to Import Ammunition into the Commonwealth of The Bahamas.

3. The appellant pleaded guilty to the charges on 21 February 2022. The Magistrate imposed
sentences of five years' imprisonment on each count; but in relation to the Possession of a
Prohibited Weapon count, also imposed a fine of $20,000.00 or a additional year in default
of payment.

4. The appellant completed a Criminal Form No. 1 ("Appeal Notice") indicating his intention
to appeal his sentences. It appears to have been signed on 16 March 2022; but it was not
received in the Court's Registry until 6 April 2022. Accompanying the Appeal Notice was a
Criminal Form No. 2 , a notice of application for extension of time within which to appeal
("EOT application").

5. The EOT application was made necessary due to the lateness of the Appeal Notice. A person
desiring to appeal a conviction or sentence in a magistrate's court is required by section
235(2) of the Criminal Procedure Code to do so within seven days after the decision was
given. Having been sentenced on 21 February 2022, the appellant ought to have launched his
appeal by 1 March 2022 at the latest.

6. In the normal course of events, the Court would have been required to make a determination
on the EOT application having heard the submissions of the appellant and the respondent.
However, we were spared that exertion to an extent due to the concession of Ms. Evans, to
wit, she did not oppose the EOT application. Notwithstanding her concession, we were still
obliged to consider, in my view, whether the appeal had any prospect of success.
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7. Again, we were spared a modicum of labour when the appellant indicated to the Court that
he would not be pursuing his appeals against the sentences of five years' imprisonment
imposed by the Magistrate. He was however, maintaining his challenge to the fine of
$20,000.00 that the Magistrate ordered him to pay. Thus, that is the only viable ground of
appeal before us.

8. The appellant also made a submission that it was not reasonable for the Magistrate to impose
the fine without determining the means of the appellant and whether or not he had the
wherewithal to pay that sum. This is an intriguing issue since it has not been my experience
for courts in this jurisdiction to make enquiries about a convict's ability to pay a fine before
imposing the sum to be paid.

9. Yet again, Ms. Evans came to our assistance by readily conceding that the fine was in excess
of the sum the Magistrate could impose. Her concession is quite proper when regard is had
to sub-section (2) of section 30. For ease of reference I set out section 30 of the Firearms Act
("the Act") in its amended form. Section 30 was amended in 2011 and 2014; and it provides:

"30. (1) It shall not be lawful for any person without the express
written authority of the Licensing Authority to manufacture,
sell, transfer, purchase, acquire or have in his possession —

(a) any firearm which is so designed or constructed as to
discharge any explosive matter; or

(b) any firearm which is so designed or adapted that, if pressure
is applied to the trigger, missiles continue to be discharged until
the pressure is removed from the trigger or the magazine
containing the missiles is empty; or

(c) any weapon of whatever description designed or adapted for
the discharge of any noxious or inflammable liquid, gas or other
thing; or

(d) any ammunition containing or designed or adapted to
contain any such noxious or inflammable thing;

(e) any rifle designed to discharge ammunition of 22 calibre

(f) any firearm which is of a class declared by the Licensing
Authority by order to be a prohibited class of firearms for the
purposes of this section.

(2) Where any person contravenes the provisions of subsection
(1) he shall be liable —

(a) on conviction on information to imprisonment for a term in
the range of ten years to twenty-five years;
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(b) on summary conviction to imprisonment for a term in the
range of two years to ten years, and in addition to a fine of ten
thousand dollars." [Emphasis added]

10. The maximum penalty for possession of a prohibited weapon pursuant to section 30(2)(b)
of the Firearms (Amendment) Act, 2011 is 10 years with a fine of $10,000.00.
Interestingly, section 30(2) of the Act is the only provision that allows a court to impose an
additional fine on a convict. Additionally the section is not couched in the usual terms of a
criminal statute on sentencing, namely, a term of imprisonment or fine, or both.

11. The EOT application must be granted because the Magistrate's fine of $20,000.00 is bad on
its face. Thus, the appellant's prospects of success are good. In the premises, we granted him
leave to appeal out of time.

Discussion

12. We are able to dispose of the complaint about the $20,000.00 fine simply by reference to
fine stipulated in the Act, namely $10,000.00. The fine the Magistrate imposed exceeds the
fine he could impose under the Act. Thus, we quash the fine imposed by the Magistrate.

13. We are left, however, to consider whether it is appropriate for us to impose the fine
sanctioned in section 30(2) of the Act bearing in mind the appellant's lament that he cannot
afford to pay the fine levied on him by the Magistrate in the first place. That sum was
$20,000.00 however, and there was nothing placed before us by the appellant to suggest that
he could not pay the $10,000.00 fine. Still, if his contention that the Magistrate should have
enquired as to his means to pay a fine before imposing a sum is soundly based, that would
mean that we too would have to enter into an inquiry to discover his ability to pay such fine
as we may be minded to impose as a substitute to the fine the Magistrate imposed.

14. I pause to observe that the appellant was represented by Counsel Mrs. Wendawn Frazier,
when he appeared before the Magistrate. I observe also that the offence provided for a
penalty of incarceration and a fine upon a conviction being recorded against the offender.
This means, therefore, that when the appellant pleaded guilty to the offence of possession of
a prohibited weapon, he ought to have been prepared to receive a sentence of imprisonment
and a fine. In the premises, it was incumbent upon him to bring to the Magistrate's attention
his impecunious state at the time a plea in mitigation was made on his behalf. In that manner
he would have addressed a lesser sentence of imprisonment being imposed and, quite
possibly, avoided the payment of a fine altogether. Of course the appellant would have to
adduce some evidence of his financial means to convince the Magistrate on a balance of
probabilities that he could not pay a large fine or any fine.

15. When one has regard to sub-section (2) of section 30 of the Act it appears to require the
imposition of the $10,000.00 fine with no discretion in the court to impose any lesser fine
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and that the imposition of the fine is mandatory upon a conviction for the offence of
possession of a prohibited weapon.

16. I am satisfied that on a proper reading of section 30(2) of the Act, the phrase, "shall be
liable" imports a degree of discretion in the sentencing court to craft a sentence that is
commensurate with the circumstances of the offence and those of the offender.

17. I hold the view also, that the phrase, "shall be liable" also applies to whether or not the court
will impose a fine of $10,000.00 in addition to incarceration. I am satisfied that if the
sentencing court is to render true justice to an offender, it must be free to impose a fine that
is commensurate with the peculiar circumstances of the case before it. This means, therefore,
that the sentencing court may opt not to impose the maximum fine.

18. As I have stated earlier, The Bahamas has no provision similar to other jurisdictions that
mandate a court enter upon an inquiry as to the means of a convict to pay a particular fine. In
England, by virtue of section 164 of the Criminal Justice Act 2003, a court had to enquire
into the financial circumstances of an offender before fixing the amount of any fine to be
imposed on an offender: See paragraphs 6 and 7 in R v Parish (John Michael) & Ors
[2010] EWCA Crim 2631. Section 164 has been overtaken by section 124 of the Sentencing
Act 2020.

19. Section 125 of the Sentencing Act 2020 sets out the matters a court ought to consider when
fixing a fine. it is interesting to note that section 126(2) provides as follows:

"(2) If the court considers that it has insufficient information to
make a proper determination of the financial circumstances of
the offender for the purposes of section 125, it may make such
determination as it considers appropriate."

20. The ability to fix a fine at its discretion is subject to a reconsideration pursuant to section
127 if it emerges from information provided later that had it been known at the time the
court imposed the fine, it would have imposed a lesser sum or not fine the offender at all.

21. Another example of legislation that requires a sentencing court to have regard to the means
of an offender is section 734(2) of the Canadian Criminal Code. It provides as follows:

"(2) Except when the punishment for an offence includes a
minimum fine or a fine is imposed in lieu of a forfeiture order, a
court may fine an offender under this section only if the court is
satisfied that the offender is able to pay the fine or discharge it
under section 736."
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22. Section 734(2) implicitly mandates that the court is to receive such information as to the
means of the offender as would allow it to form a view of the ability of the offender to pay
whatever sum may be fixed as a fine or whether he has the ability to pay any fine.

23. The Australian approach to the imposition of a fine may be found in section 16C of the
Crimes Act 1914 which may be found in its amended form in Compilation No. 138 (this
reflects amendments up to 3 September 2021)

"(1) Subject to subsection (2), before imposing a fine on a
person for a federal offence, a court must take into account the
financial circumstances of the person, in addition to any other
matters that the court is required or permitted to take into
account.

(2) Nothing in subsection (1) prevents a court from imposing a
fine on a person because the financial circumstances of the
offender cannot be ascertained by the court."

24. Again we note, that in the absence of ascertaining the financial circumstances of an offender
the courts of Australia are not precluded from imposing a fine on a person.

25. In an Indian case involving an economic offence, Adam Ii Umar Dalal v The State of
Bombay [1952] S.C.R. 172, Mahajan J. observed at page 177 that:

"in imposing a fine it is necessary to have as much regard to the
pecuniary circumstances of the accused persons as to the
character and magnitude of the offence, and where a substantial
term of imprisonment is inflicted, an excessive fine should not
accompany it except in exceptional cases."

26. In Palaniappa Gounder vs State Of Tamil Nadu & Ors 1977 AIR 1323, the Indian
Supreme Court considered the propriety of a fine that had been imposed by the High Court
in addition to a sentence of life imprisonment on an appeal in substitution for the sentencing
judge's sentence of death. The report does not have numbered paragraphs but at about the
sixth full paragraph Chandrachud, J. delivered the judgment of the court and made the
observations that courts had the power to impose a sentence of a fine pursuant to the Penal
Code but that "legitimacy is not to be confused with propriety and the fact that the Court
possesses a certain power does not mean that it must always exercise it."

27. Chandrachud, J. continued to say, inter alia, at the seventh full paragraph:

"The first concern of the Court, after recording an order of
conviction, ought to be to determine the proper sentence to pass.
The sentence must be proportionate to
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the nature of the offence and the sentence, including the
sentence of fine, must not be unduly excessive. In fact, the
primary object of imposing a fine is not to ensure that the
offender will undergo the sentence in default of payment of fine
but to see that the fine is realized, which can happen only when
the fine is not unduly excessive having regard to all the
circumstances of the case, including the means of the offender. "

28. While it may be a salutatory practice to inquire beforehand if a person has the means to pay
a fine, it nevertheless falls to the discretion of the sentencing court to determine the amount
of the fine; and so long as the fine imposed is not excessive, there would be no power in an
appellate court to interfere.

29. Some guidance in this case may be found in section 119 of the Penal Code ("the PC"). It
provides, inter alia, as follows:

"119. (1) Subject to the provisions of this Code or of any other
Act relating to the offence, the court may, in its discretion,
sentence any person convicted before it of an offence punishable
by penalty or fine, to any less penalty or fine than that
prescribed by this Code, or such other statute, for the offence.

(2) Where a person is convicted of any indictable offence, the
court may, in its discretion, sentence him to pay a fine in
addition to any other punishment to which he is sentenced.

(3) Where the amount of the fine which a person may be
sentenced to pay upon conviction on indictment is not expressly
limited, the amount of fine to which he may be sentenced shall
be in the discretion of the court, provided it shall not be
excessive.

(4) Where a person is convicted of a summary offence, in respect
of which imprisonment is prescribed as the punishment therefor,
the court may in its discretion inflict a fine not exceeding five
hundred dollars in addition to any other punishment to which
he is sentenced:

Provided that the amount of the fine so inflicted will not subject
the offender, in default of payment, to any greater term of
imprisonment for the offence than that to which he would have
been otherwise liable.

(5) Every fine, inflicted under this Code or under any other Act,
may be recovered by the seizure and sale of the goods and
chattels of the offender under warrant of distress, to be issued
by the court and to be executed according to the law and rules
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of procedure in that behalf prescribed by the Magistrates Act or
any Act amending the provisions of that Act regulating such
procedure; or the court inflicting the fine may, in its discretion,
order that it be forthwith recovered by imprisonment:

Provided that —

(a) if such fine is inflicted by the Supreme Court, the term of
such imprisonment to be imposed in case the fine is not paid,
shall not, either alone or together with the term of any
imprisonment imposed as a punishment, exceed the longest term
of imprisonment which can be imposed as a punishment for the
offence;

(b) if such fine is inflicted in respect of a conviction for a
summary offence, the term of imprisonment imposed in respect
of the non-payment of any such fine and any other sum of
money adjudged to be paid under any order or conviction by a
magistrate, shall not in any case exceed the maximum fixed by
the following scale —

(a) if the amount of the sum or sums of money adjudged to be
paid does not exceed twenty-five dollars, the term of
imprisonment shall not exceed two months;

(b) if such amount does not exceed seventy-five dollars, such
term shall not exceed four months;

(c) if such amount exceeds seventy-five dollars, such term shall
not exceed six months." [Emphasis added]

30. Parliament has determined that a fine of $10,000.00 should be paid on a conviction for
possession of a prohibited weapon. We may presume, therefore, that that sum is not
excessive, per se.

31. If I was to hazzard a guess as to Parliament's rationale for the sentence it legislated in
respect of the Possession of a Prohibited Weapon count, beyond the desire to be compliant
with its obligations under the United Nations Convention Against Transnational Organized
Crime and for Connected Purposes, it wished to signal the seriousness with which it
regarded possession of such firearms as the Magistrate described the weapon in this case, a
weapon " which is used on battlefields". The presence of such weapons in our society can
serve no other purpose than to bring terror , destruction and mayhem on members of the
public.

32. The Court, differently constituted, in Jason Ferguson v COP MCCrApp. No. 31 of 2021,
had considered a submission that the sentence imposed on the offender was unduly harsh
where the magistrate had imposed a fine in addition to a sentence of incarceration for
offences under the Act. The offender had been found with, " a black .45 Glock pistol fitted
with an extended magazine containing a magazine loaded with seventeen live rounds of. 45
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ammunition and one round in its chamber; and a black and silver .45 Glock 30S pistol,
loaded with twelve live rounds of .45 ammunition in its magazine and one spent round in its
chamber".

33. At paragraphs 28 through 31 the Court said:

"28. The appellant's complaint about the undue severity of his
sentence pertains to the Magistrate's imposition of the ten
thousand dollars he is to pay as a fine; and the additional one
year's imprisonment in default of payment of the fine. Mr. Rolle
submitted that the fine imposed is unreasonable because the
magistrate failed to enquire into the appellant's ability to pay
the fine before he imposed it.

29. The respondent submitted that the Magistrate did take into
account the possibility of the appellant being unable to pay the
fine imposed because the Magistrate imposed a default term of
imprisonment of one year. I find this response to the specific
complaint of the appellant startling.

30. As I understand the appellant's complaint, the Magistrate
ought to have carried out an inquiry to determine the ability of
the appellant to pay whatever sum the Magistrate contemplated
as a fine. This is not an altogether untenable argument. In R
(on the application of Gibson) v Environment Agency [2009]
EWHC 886 (Admin) where the Administrative Court was sitting
on an appeal against the award of costs granted against the
appellants, Collins, J referred to the case of R v Northallerton
Magistrates' Court, ex-parte Dove [2000] 163 JP 657, 1 Cr App
Rep (S) 136, [1999] Crim LR 760, that had set out certain
propositions. At paragraph 15 of Collins, J's judgment he set
out proposition 6 found in Dove (Supra) which said:

"It is incumbent on any court which proposes to make any
financial order against a Defendant, whether by way of fine or
costs, to give the Defendant a fair opportunity to adduce any
relevant financial information and make any appropriate
submissions. If the court has it in mind to make any unusual or
unconventional order potentially adverse to a Defendant, it
should alert the Defendant and his advisers to that possibility."

31. I state at the outset that the above proposition does not form
a part of the law of The Bahamas nor is it observed in practice.
It may very well be that an inquiry into the means of a convict
to pay a particular fine should be held before being imposed,
but I do not consider that the failure of the Magistrate to make
such an inquiry in this case has amounted in an unduly severe
sentence. I do note that section 223 of the Criminal Procedure
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Code ("the CPC") speaks to the power of a magistrate when
imposing a fine; and included among the things listed is the
power to allow time for the payment of the fine. He has done
this by the oblique means of not ordering the fine to be paid
forthwith; and to enable the appellant pay the fine before the
two and a half years sentence is served."

Conclusion

34. In the circumstances of this case, I am satisfied that the fine of $20,000.00 imposed by the
Magistrate must be quashed. In its stead, given the seriousness with which Parliament views
this offence and the circumstances surrounding the finding of the weapon, to wit, the degree
of criminality involved in the multiplicity of the charges, I am satisfied that a fine ought to
be imposed on the appellant.

35. In Parish (Supra), Butterfield, J said, inter alia at paragraph 6 that:

"... while a fine is meant to be a punishment and it is perfectly
proper for an offender to have to endure a degree of hardship
in paying a fine, the imposition of a fine which is quite beyond
the means of the offender is wrong in principle."

36. Butterfield, J continued at paragraph 7:

"7. That said, the court is inevitably required to consider the
information put before it and in some cases the absence of
information put before it, and it is entitled to view such
information as is put before it with such scepticism as the case in
its view merits."

Disposal

37. The offence for which the appellant is to be sentenced is strictly speaking not one punishable
by imprisonment or fine: see s. 119 of the Penal Code, but by imprisonment and in addition
a fine. Furthermore, the maximum fine has been fixed by statute: see section 30(2)(b) of the
Act (extracted at para. 9 above). The Court has no discretion not to impose a fine. Thus, the
Court must determine the appropriate fine the appellant must be ordered to pay.

38. In keeping with my view expressed at paragraph 16, to wit, the sentencing court may opt not
to impose the maximum fine; and bearing in mind the non-existence of any information
about the means of the appellant to pay a fine, I factor into my deliberation the nature of the
prohibited weapon involved in this case as described by the Magistrate, that is to say, "The
defendant is charged inter alia with possessing and importing a weapon that is used in
fighting wars or used by terrorists."

39. Section 30 of the Act lists a number of weapons and ammunition that are considered
"prohibited". Among them are rifles capable of discharging .22 calibre ammunition and
weapons capable of discharging noxious fluids or gases. I would venture to class such
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weapons as less deadly than the automatic weapons mentioned in section 30(1)(b) of the Act;
the section under which the appellant was convicted and sentenced.

40. I have considered the appellant's guilty plea when imposing the fine and that the $10,000.00
is the maximum sum Parliament contemplated for the offence. In my view the maximum
fine ought to be reserved for those cases involving the most egregious breaches of the statute.
I do not find this case to be one of the most egregious

41. In the premises, I order that the appellant pay the fine of $5,000.00. In default of payment,
he is to serve six months at The Bahamas Department of Correctional Services. The six
months is to be additional to the five years imposed by the Magistrate.

42. All other sentences imposed by the Magistrate are affirmed.

___________________________________
The Honourable Mr. Justice Isaacs, JA

43. I agree.

________________________________________
The Honourable Madam Justice Crane-Scott, JA

44. I also agree.

____________________________________
The Honourable Mr. Justice Evans, JA


