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Civil appeal – Winding up Petition – Application to dismiss a winding up Petition – Delay in 
progressing a winding up Petition - Special circumstances - Proper construction of section 190(5) 
of the Companies (Winding Up Amendment) Act – Sections 185, 190 & 191 of the Companies 
(Winding Up Amendment) Act – Order 3 rule 22 of the Companies Liquidation Rules 
 
On 6 April 2017 the appellant filed a Petition seeking to wind up the respondent due to its alleged 
insolvency. On 28 April 2017 the appellant filed a Summons for Directions which was served on 
the respondent on 27 July 2017. The hearing date of the Summons was set for 1 August 2017. At 
the hearing the respondent sought and was granted an adjournment to 11 September 2017. On 11 
September 2017 the appellant sought to have the matter adjourned sine die, the respondent did not 
object and the court granted the adjournment. On 26 July 2018 the respondent filed a Notice of 
Motion to have the Petition struck out on the basis that, inter alia, the Petition had not been 
determined by the court within six months as per section 190(5) of the Companies (Winding up 
Amendment) Act (“CWUAA”) and no application was made to extend time. On 23 September 
2019 the learned judge dismissed the appellant’s Petition on the basis that a continuation of the 
action would amount to an abuse of the process of the court. The appellant now appeals the 
decision to have its Petition struck out.  
 



 2 

Held: appeal allowed. Parties to address the Court on the issue of costs, both here and in the court 
below.  
 
The issues to be decided on appeal are what is the proper construction of section 190(5) of the 
CWUAA and whether on the application of that construction to the facts of the present case the 
learned judge was correct to dismiss the appellant’s Petition. 
 
Pursuant to section 190(5) of the CWUAA, winding up Petitions are to be dealt with in the six-
month time frame provided for by the section. However, the section allows for the extension of 
time, not exceeding six months, where special circumstances exist. The CWUAA does not specify 
what those special circumstances are or may be. There is no provision in section 190(5) of the 
CWUAA which provides that a Petition not determined within 12 months must be dismissed. In 
the circumstances, the trial judge retains a discretion as to the appropriate order to be made in the 
circumstances of each case.  
 
Section 190(5) requires the trial judge to manage the winding up action before him and provides 
certain guidelines; the trial judge is able to do this by powers granted to him under the Companies 
Liquidation Rules. Inherent in the powers so granted is the power to sanction parties who are not 
compliant with his directions. Those sanctions extend to the dismissal of the Petition where the 
petitioner is in default of the directions given. However, that decision is done by the exercise of 
the judge’s discretion, taking into consideration the circumstances of the case. 
 
In the circumstances of the present case the sanction imposed by the learned judge was not a proper 
exercise of the judge’s discretion. 
 
National Insurance Board et al v Baha Mar Ltd. [2017] 1 BHS J. No. 7 considered  
Re Pek Chuan Development Pte Ltd [1988] 3 MLJ 140 applied 
 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. This is an appeal by the appellant against the ruling of Winder, J. dated 23 September 2019, 
whereby the learned judge struck out the appellant’s Petition which had been filed pursuant to 
s.190(1) of the Companies (Winding Up Amendment) Act (“CWUAA”), seeking to wind up 
the respondent. The learned judge held that the continuation of the action would amount to an 
abuse of the process of the court.  
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BACKGROUND 

2. The respondent is a company incorporated under the laws of The Bahamas and the appellant is 
a shareholder and contributory to the respondent. 
 

3. On 6 April 2017 the appellant, as a contributory of the respondent, filed a Petition seeking to 
wind up the respondent. The Petition alleged that the respondent was insolvent and prayed that 
it be wound up pursuant to the provisions of the CWUAA. 
 

4. On 28 April 2017 the appellant filed a Summons for Directions and the said Summons for 
Directions was served on the respondent on 27 July 2017. The Summons came on for hearing 
on 1 August 2017 but at that hearing the respondent sought and obtained an adjournment to 11 
September 2017 on the basis that it had only been given two days’ notice of hearing and required 
an opportunity to tender an updated appraisal to challenge the appellant’s evidence, which they 
say was two years old. 
 

5. At the adjourned hearing for directions on 11 September 2017, on receiving a copy of an 
appraisal prepared for the respondent dated 19 June 2017, the appellant sought to have the 
matter adjourned sine die. The respondent raised no objection to the request and the court 
granted the adjournment sine die.  
 

6. It was not until 26 July 2018 that the respondent filed a Notice of Motion seeking to strike out 
the Petition. That Notice was subsequently amended on 9 January 2019 by the respondent. 
 

7. According to the record the hearing of the Notice to dismiss the Petition was heard on 17 April 
2019, 16 May 2019 and 29 May 2019. At that hearing the appellant sought to persuade the 
learned judge to give directions rather than consider the application to dismiss the Petition. The 
judge elected to proceed with the dismissal application. After hearing the respondent’s amended 
Notice of Motion, by a Ruling dated 23 September 2019, Winder, J. acceded to the respondent’s 
application and dismissed the appellant’s Petition. 

THE LEGAL FRAMEWORK 

8. Section 185 of the CWUAA establishes the jurisdiction of the court when an application is 
made to wind up a company: 

“185. Jurisdiction of the court. 

 The court has jurisdiction to make winding up orders in 
respect of- 

 (a) an existing company;  

(b) a company incorporated and registered under 
this Act;  

(c) a body incorporated under any other law; and 
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(d) a foreign company which- 

(i) has property located in The Bahamas, 

(ii) is carrying on business in The Bahamas, or  

(iii) is registered under Part VI.” 

9. Section 190 of the CWUAA sets out the process of how the application is to be made and how 
it is to be dealt with by the court: 

“190. Application for winding up. 

(1) An application to the court for the winding up of a 
company shall be by petition presented either by- 

(a) the company; 

(b) any creditor or creditors (including any 
contingent or prospective creditor or creditors); 

(c) any contributory or contributories; or 

(d) subject to subsection (4), a relevant regulator 
pursuant to the regulatory laws. 

(2) Where expressly provided for in the articles the 
directors of a company incorporated after the 
commencement of this Act have the authority to present 
a winding up petition on its behalf without the sanction of 
a resolution passed at a general meeting. 

(3) A contributory is not entitled to present a winding up 
petition unless either— 

(a) the shares in respect of which he is a 
contributory, or some of them, are partly paid; or  

(b) the shares in respect of which he is a 
contributory, or some of them, either were- 

(i) originally allotted to him, or have been held 
by him, and registered in his name for a 
period of at least six months immediately 
preceding the presentation of the winding up 
petition, or 

 (ii) have devolved on him through the death 
of a former holder.  
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(4) A winding up petition may be presented by a relevant 
regulator in respect of any company which is carrying on 
a regulated business in The Bahamas upon the grounds 
that it is not duly licensed or registered to do so under the 
regulatory laws or for any other reason as provided 
under the regulatory laws or any other law.  

(5) An application referred to in subsection (1) shall 
ordinarily be determined by the court within six months 
of it being made unless the court is satisfied that special 
circumstances justify an extension of such time not 
exceeding six months.” [Emphasis added] 

10. Section 191 of the CWUAA sets out the powers of the court while hearing a winding up 
Petition. Section 191 (1) and (2) are in the following terms: 

“191. Powers of the court.  

(1) Upon hearing the winding up petition the court may- 

 (a) dismiss the petition; 

 (b) adjourn the hearing conditionally or 
unconditionally;  

(c) make a provisional order; or 

(d) make any other order that it thinks fit, 

but the court shall not refuse to make a winding up order 
on the ground only that the company's assets have been 
mortgaged or charged to an amount equal to or in excess 
of those assets or that the company has no assets.  

(2) The court shall dismiss a winding up petition or 
adjourn the hearing of a winding up petition on the 
ground that the petitioner is contractually bound not to 
present a petition against the company.” 

THE JUDGE’S FINDINGS 

11. The amended Notice of Motion sought an Order that the Petition be dismissed /struck out on 
several grounds. However, the learned trial judge confined himself to one ground which he 
found to be dispositive of the application. This ground was in the following terms: 

“iii. The application for winding up was not determined 
by the Court within six (6) months of it being made as 
mandated by section 190(5) of the Companies (Winding 
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Up Amendment) Act and no application was made for an 
extension specifying any special circumstances.” 

12. The essence of the issue raised by this ground was succinctly set out by the judge at paragraph 
5 of his judgment as follows: 

“5. The Petition had not been heard at the time of the 
filing of Sunset's motion in July 2018 some 15 months 
later. Sunset says that the provisions of section 190(5) is 
abundantly clear and requires the Petition to be heard 
within 6 months and extended for no more than a further 
six months. Sunset therefore seeks the dismissal of the 
Petition as an abuse of process.” 

13. It is clear from the learned judge’s ruling that he was of the view that the resolution of the 
aforesaid issue depended on the answer to two specific questions. Firstly, whether it was 
permissible to dismiss a winding up Petition prior to the actual hearing of that Petition. 
Secondly, whether the circumstances of this case warranted an extension which would allow 
the Petition to be heard notwithstanding the delay in setting the Petition down for trial. 
 

14. The appellant resisted the application to dismiss the Petition and on this specific issue they 
argued that the matter was not set down for trial because the parties were involved in 
negotiations with a view to settling the matter. They further contended that the only other case 
in which the time limit was an issue before the court was that of National Insurance Board 
et al v Baha Mar Ltd. [2017] 1 BHS J. No. 7. They noted that although a period of twelve 
months had been exceeded there was no order dismissing the Petition in that matter. 
 

15. In his ruling dismissing the Petition the learned judge observed as follows: 

“8. Sterling says that this case ought to be considered in 
the same manner as National Insurance Board et al v 
Baha Mar Ltd. [2017] 1 BHS J. No. 7. Respectfully, the 
decision in Baha Mar Ltd is easily and wholly 
distinguishable from the instant case. There is nothing 
extraordinary about this case and none of the 
extraordinary features in the case of Baha Mar Ltd are 
present here:  

1. There has been no change to the original Petition 
and no new petitioners added subsequent to the 
presentation of the Petition unlike in the Baha Mar 
case;  

2. There has been no provisional liquidation in the 
instance (sic) case unlike in the Baha Mar case; 
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3. Directions have yet to be pursued and therefore 
there is no pending fixture for the hearing or 
determination of the Petition which had been 
arrived at by consent or otherwise, unlike in the 
Baha Mar case.  

4. Creditors of record have yet to be determined 
unlike in the Baha Mar case.  

5. The winding up of Sunset is seriously contested 
unlike in the Baha Mar case; and 

6. There is indeed a pending application for the 
dismissal of the petition unlike in the National 
Insurance case where the parties wanted the 
Petition to proceed to hearing only with a 
substituted Petitioner.  

9. Sterling sought and obtained the adjournment of 
Sunset’s application sine die on 11 September 2017 and 
the direction’s hearing was likewise adjourned sine die. 
This adjournment was well within the 6 month period 
and also well within the 12 month backstop period. It was 
therefore always available to Sterling to have the matter 
revived prior to the expiry of the 6 month period or the 
12 month period. Sterling, however, neither sought to 
advance the hearing of its directions within the period. It 
cannot be said that there was an agreement to adjourn 
the matter beyond the expiration period. 

10. The petition in Baha Mar Ltd. was never adjourned 
sine die. Whilst the parties to this dispute may have been 
pursuing settlement discussion this could not be an 
extraordinary matter which could affect the statutorily 
imposed limitation period. This is especially so where 
Sterling is alleging that the Company is operating whilst 
insolvent. 

11. The imposition of the time limits for the conclusion of 
winding up petitions by Parliament must mean 
something. The Court can only extend or bypass such 
period within the ambit of the legislation, (i.e.) in the most 
extraordinary of circumstances. The presentation of a 
Petition for the winding up of a Company, not only 
imposes reputational damage but impacts the ability of 
the Company to do business as the Petition hangs over its 
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head like the sword of Damocles. This is especially so 
when the ground is, as in this case, insolvency. 

12. It is my considered view that there is nothing in these 
proceedings to be considered extraordinary to take the 
matter outside of Section 190(5) of the CWUA. As the 
proceedings having lapsed, its continuation would 
amount to an abuse of process. I would therefore accede 
to Sunset’s motion for the striking of the Petition for 
abuse of process. 

13. Sterling argues that the power to dismiss or strikeout 
a petition is a power which is exercisable only on the 
hearing of the Petition. Such a contention would mean 
that the Court would dismiss the Motion and permit 
Sterling to pursue the directions and set the Petition down 
for hearing. In addition to the usual directions, Sterling 
has forecasted that it will seek extensive discovery. For 
the Court to permit such a course of action and to make 
orders where the ultimate consequence is the dismissal of 
the Petition, is undoubtedly an abuse of process. This 
court has an inherent jurisdiction to protect its processes 
from abuse, I propose to exercise that jurisdiction and do 
so. 

14. I mean no disrespect to the other fine arguments made 
by counsel for the parties, however I am satisfied that the 
matter may be resolved on this issue alone and any 
further commentary or decision of the other matters 
unnecessary.” 

THE APPEAL 

16. By order dated 29 January 2020 Winder, J. granted the appellant leave to appeal and this Court 
granted an extension of time on 17 June 2020. On 19 June 2020 the appellant filed a Notice 
of Appeal containing the following grounds: 
 

“(i) The learned Judge erred in striking out the 
Petitioner’s Petition filed on 6th April 2017 prior to the 
hearing of the Petition; 

(ii)  The learned judge erred in law when he ruled that a 
continuation of the directions hearing would be an abuse 
of the process of the court;  
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(iii) The learned judge misdirected himself when he ruled 
that an extended hearing could only be allowed in the 
most extraordinary of circumstances; 

(iv) The learned judge erred in law in failing to take 
account of the fact that there was implicit agreement to 
delay the hearing indefinitely which he accepted was 
permissible;  

(v) The learned judge erred in law and fact in failing to 
conclude that there were special circumstances which 
permitted the hearing of the application beyond the 
statutorily required period; 

(vi) The learned judge erred in law in failing to conclude 
that the adjournment of the directions hearing sine die 
when a directions summons was before the court was an 
exercise of the power of adjournment under S.191 of the 
Companies Winding Up Amendment Act and was itself a 
special circumstance relating to the period for 
determination; and  

(vii) The learned judge erred in law in failing to take 
account that the Court Order adjourning the directions 
summons sine die removed the matter from the hearing 
list which made it impossible to prosecute the Petition 
within the statutory timeframe.” 

17. In his written submissions Mr. Simms, QC noted that although there were seven grounds those 
grounds are all interrelated and can conveniently be taken under two heads: (i) the learned 
judge erred in striking out the appellant’s Petition filed on 6 April 2017 prior to the hearing of 
the Petition as no inordinate delay arose in this matter and (ii) the learned judge failed 
altogether to construe or properly construe the relevant provisions of the CWUAA and 
Companies Liquidation Rules (“CLR”). 
 

18. Mr. Simms, QC submitted that there are three salient questions which are required to be 
answered on this appeal. Firstly, what is the proper interpretation of section 190(5) of the 
CWUAA and the resulting effect? Secondly, whether, under the rules, the court can dismiss a 
Petition prior to the hearing of a Petition; and thirdly, “can a court, under the inherent 
jurisdiction of the court, strike out a Petition by applying what we say is a statutory case 
management guideline when it does not fall within [one] of the parameters for inordinate delay 
or [two] the definition of abuse of process”? 
 

19. During the course of the hearing before us Mr. Simms, QC conceded that a trial judge does 
have the power to strike out a winding up Petition before the hearing of the Petition. He, 
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however, qualified that concession by stating that the only jurisdiction which would arise to 
enable him to do that would be the inherent jurisdiction of the court. It follows that the issues 
for our determination have now been crystalized at what is the proper construction of section 
190(5) of the CWUAA and whether when that construction is applied to the facts of this case 
the learned judge acted properly in dismissing the Petition filed by the appellant. 

DISCUSSION 

20. Section 190(5) of the CWUAA, as noted above, is in the following terms: 

“(5) An application referred to in subsection (1) shall 
ordinarily be determined by the court within six months 
of it being made unless the court is satisfied that special 
circumstances justify an extension of such time not 
exceeding six months.” [Emphasis added] 

21. In my view, this provision speaks primarily to the court. It places a mandate upon the court to 
ensure as best as possible that winding up Petitions are dealt with expeditiously. To assist the 
court with this endeavor, the court is empowered to give comprehensive directions which the 
parties are expected to follow. Order 3 rule 11 of the CLR, as amended, provides as follows: 

“Summons for directions (O.3, r.11) 

(1) Upon the presentation of a petition by a contributory 
seeking a winding up order or an order for alternative 
relief under section 191(3) of the Act on the ground 
contained in section 186(e), the petitioner must at the 
same time issue a summons for directions in respect of the 
matters contained in this rule, 

(2) Upon hearing the summons for directions, the court 
shall give such directions as it thinks appropriate in 
respect of the following matters— 

(a) whether or not the company is properly able to 
participate in the proceeding or should be treated 
merely as the subject— matter of the proceeding; 

(b) whether the proceeding should be treated as a 
proceeding against the company or as an inter 
partes proceeding between one or more members of 
the company as petitioners and the other member 
or members of the company as respondents; 

(c) service of the petition; 

(d) whether, and if so by what means, the petition is 
to be advertised; 
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(e) whether the petitioner should serve any further 
particulars of his claim; 

(f) service of a defence by the company or the 
respondents (as may be appropriate in the light of 
the directions given under paragraphs (a) and (b) of 
this rule); 

(g) the manner in which evidence is to be given; 

(h) if evidence is directed to be given by affidavit, 
directions relating to cross—examination of the 
deponents;  

(i) discovery and inspection of documents; 

(j) oral discovery; and 

(k) such other procedural matters as the court 
thinks fit.  

3. A summons for directions under this rule shall be in 
CLR Form No. 5 and shall be served upon the company 
and upon every member whom the petitioner has named 
or intends to name as a respondent to the petition. 

Hearing of contributory's petition (O.3, r12)  

12. (1) An order fixing a date for the trial of a 
contributory’s petition may be made upon the summons 
for directions issued pursuant to rule 11 

(2) If it is not appropriate for the court to fix a trial date 
upon hearing the summons for directions, the petitioner 
shall apply subsequently to the Registrar in accordance 
with RSC Order 9, rule 4.” 

22. The Summons for Directions came on for hearing on 1 August 2017 but at that hearing the 
respondent sought and obtained an adjournment to 11 September 2017. It is of note that the 
Petition having been filed in April the adjourned date given would take the Petition to five 
months of existence. The Summons for Directions sought the following orders: 

“1. The winding up proceedings do proceed against 
Sunset Equities Ltd. (“the Company); 

2. The Petitioner be required to advertise the Petition, 
filed herein on 6 April 2017, in the Gazette and in the 
daily newspapers in circulation in The Bahamas; namely 
the Tribune Newspaper and The Nassau Guardian 
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Newspaper in the business section of each respective 
newspaper; 

 3. That the Court do fix a date for the trial of the 
Petition; 

4. The Court determine all procedural matters for the 
hearing of the Petition; and 

5. Such further or other directions as the Court sees fit.” 

23. As I noted earlier, the adjournment was sought on the basis that the respondent had only been 
given two days’ notice of hearing and required an opportunity to tender an updated appraisal 
to challenge the appellant’s evidence which they say was two years old. I have not been able 
to find, from the record, a copy of the Order of 1 August 2017 which sets out any directions 
given. However, it is generally agreed that no date was fixed for trial. It is not clear in these 
circumstances why in granting the adjournment the learned judge did not make any further 
directions which would have expedited the matter. 
 

24. When the matter was called again on 11 September 2017 on receiving a copy of an appraisal 
prepared for the respondent dated 19 June 2017, the appellant sought to have the matter 
adjourned sine die. The respondent raised no objection to the request and the court granted the 
adjournment sine die. This request was made just beyond five months after the Petition had 
been filed on 6 April 2017 and thus it is clear that if the matter was going to be determined 
within six months of it being made appropriate directions were required inclusive of a fixed 
trial date. 
 

25. So, this brings me to the question as to what is the proper understanding to be derived from 
section 190(5).  In my view, the section makes it clear that ideally it is expected that winding 
up Petitions are dealt with expeditiously. A time frame is inserted to guide the court as to what 
is a reasonable time generally. However, it is clear that depending on the facts of the case 
special circumstances may exist or arise which would necessitate a longer period of time to 
have the matter determined by the court. It is significant that the CWUAA does not specify 
what those circumstances may be. 
 

26. Parties who are involved in winding up proceedings are made aware by this section of the 
constraints placed on them. However, the onus is on the trial judge to see that the intent of 
Parliament is given effect to. At the same time, he must be aware of the judicial duty to be fair 
to both sides and ensure that justice is done. The directions are intended to serve that purpose 
and in my view failure by any party to abide by the directions given in the absence of a good 
explanation could be sanctioned. In the case of a petitioner that sanction may extend to a 
dismissal of the Petition. 
 

27. The question which exercised our minds during the hearing was whether the effect of section 
190(5) is to prohibit the court from continuing with the hearing of a Petition after the 
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expiration of twelve months. Mrs. Lockhart-Charles submitted that this is the proper 
construction. She argued that as a matter of law, upon the expiration of one year and the 
Petition has not been determined, then the Petition must be struck out. Mr. Simms, QC 
submitted that the section provides directions for expediting the proceedings but in no way 
does it mandate that a Petition which has not been determined within a 12 month period must 
be dismissed. 
 

28. It is clear that if Mrs. Lockhart-Charles’ construction is correct then the life of the Petition 
filed by the appellant ended after the expiration of twelve months and the trial judge had no 
other option than to formally dismiss the Petition. If Mr. Simms, QC is correct, then the 
question as to whether the judge properly exercised his discretion will provide the answer to 
the appeal. For completeness, I should note that Mrs. Lockhart-Charles also contends that in 
any event in the circumstances of the case the learned judge properly exercised his discretion 
in dismissing the Petition. 
 

29. I note that section 190(5) does not specifically say that a trial judge is required to dismiss a 
Petition if it has not been determined within twelve months. There is also no provision which 
stipulates that after twelve months a Petition which has not been determined by the court is 
deemed to have lapsed or fallen away. Section 168 of the British Virgin Islands Insolvency 
Act provides: 

“168. (1) Subject to subsection (2), an application for the 
appointment of a liquidator shall be determined within 
six months after it is filed. 

(2) The Court may, upon such conditions as it considers 
fit, extend the period referred to in subsection (1) for one 
or more periods not exceeding three months each if: 

a)  it is satisfied that special circumstances justify 
the extension; and 

b)  the order extending the period is made before 
the expiry of that period or, if a previous order has 
been made under this subsection that period as 
extended. 

(3) If an application is not determined within the period 
referred to in subsection (1) or within that period as 
extended, it is deemed to have been dismissed.” 
[Emphasis added] 

30. It is noted that the Parliament of the BVI were much clearer in their intent. Firstly, it is clear 
that in the BVI the court may grant one or more periods not exceeding three months each. 
Secondly, their legislation makes it clear what is to happen in the event the matter is not 
determined within the stipulated period. In my view, in the absence in our jurisdiction of a 
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deeming provision or specific direction that the Petition must be dismissed the trial judge 
retains a discretion as to the appropriate order to be made in the circumstances of each case. 
The question then in the present case is whether the learned judge properly exercised his 
discretion in dismissing the Petition filed by the appellant. 
 

31. In reviewing this matter it is clear that all parties must bear some blame for the delay. The 
Petition was filed on 6 April 2017 and the Summons for Directions was filed on 28 April 2017 
but the said Summons for Directions was only served on the respondent on 27 July 2017. 
There is no clear explanation as to why the service did not take place earlier. The Summons 
was set down for hearing on 1 August 2017 but was adjourned at the respondent’s request to 
11 September 2017. The reason given was that the respondent had only been given two days’ 
notice of the hearing and required an opportunity to tender an updated appraisal to challenge 
the appellant’s evidence, which they say was two years old. To a certain extent it could be 
said that all the delays up to that point were attributable to the appellant. 
 

32. On 11 September 2017 on receiving a copy of an appraisal prepared for the respondent dated 
19 June 2017, the appellant sought to have the matter adjourned sine die. The respondent 
raised no objection to the request and the court granted the adjournment sine die. We have 
been provided with no transcript of the proceedings of 11 September 2017 and no explanation 
has been provided as to why it was requested that the adjournment be sine die. There is no 
explanation as to why the respondent would have agreed to an adjournment in those terms and 
even more importantly the basis why the learned judge would have considered such an 
adjournment reasonable in the circumstances of the case. 
 

33. In setting out the reasons for his decision the judge observed that: 

“9. Sterling sought and obtained the adjournment of 
Sunset’s application sine die on 11 September 2017 and 
the direction’s hearing was likewise adjourned sine die. 
This adjournment was well within the 6 month period 
and also well within the 12 month backstop period…” 
[Emphasis added] 

34. If I understand section 190(5) properly, the six-month period must have commenced on 6 
April 2017 when the Petition was filed. If this is so it would follow that 11 September 2017 is 
not “well within the 6 month period”. 
 

35. The evidence indicates that after the matter was adjourned sine die the parties were engaged 
in settlement talks. Mrs. Lockhart-Charles contended that even if, as alleged (and not refuted), 
there were settlement talks there was no concurrent agreement not to proceed with the court 
proceedings. The learned judge also found that this was a significant reason for the delay and 
that it was attributable to the appellant. However, in winding up proceedings where insolvency 
is the basis for the Petition it was not, in my view, unreasonable for the appellant to put on 
hold the court proceedings while settlement negotiations were taking place. 



 15 

36. Mrs. Lockhart-Charles submitted that although the respondent agreed to the adjournment sine 
die and took no steps until 26 July 2018 when the respondent filed a Notice of Motion seeking 
to strike out the Petition they bear no fault. Counsel contended that the obligation to move the 
matter along before the court rested with the appellant. The inactivity of the respondent in the 
face of the appellant’s obvious delay is also significant on the issue of prejudice. In the proper 
exercise of striking out on the basis of delay the prejudice to the company is always a relevant 
factor. In the case of Re Pek Chuan Development Pte Ltd [1988] 3 MLJ 140 the court 
observed as follows: 

“I agree with counsel for the company that, as a general 
rule, winding-up proceedings should be heard 
expeditiously even where, as here, a company is solvent 
on the business of company. In the case of a trading or 
manufacturing company, such proceedings may paralyse 
its business as suppliers and bankers may stop giving 
credit. Its whole existence is in doubt pending the disposal 
of the petition.  

One would therefore have expected that in the present 
case, the company which was, as alleged, the most 
adversely affected of the parties concerned, would have 
acted speedily and with due diligence to have the petition 
disposed of, one way or the other. Yet, nothing of the sort 
happened. This company made no effort at all to cause 
the petition to be heard. It was not until 28 May 1987, ie 
about ten months after the filing of the petition, that it 
filed this motion to dismiss and that was done only in 
response to the petitioners filing the notice of intention to 
proceed. Even then, PTS's affidavit in opposition was not 
filed until 6 July 1987. Furthermore, the hearing of the 
motion to dismiss was adjourned twice on the application 
of the company. The inference I made then from these 
events was that the petition had not paralysed the 
business of the company nor had the prolonged 
adjournment adversely affected such business… 

… 

Counsel for the company appeared to have been under 
the impression that in winding-up proceedings the 
company had no control over the said proceedings but 
could only respond to the moves of the petitioner and that 
the only way the company could get things moving was by 
filing this motion to dismiss for want of prosecution. 
Again, counsel was under a misapprehension as the 
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company could have applied under s 257(2) of the 
Companies Act … which provides as follows: 

(2) The court may on the petition coming on for hearing 
or at any time on the application of the petitioner, the 
company, or any person who has given notice that he 
intends to appear on the hearing of the petition — 

(a) direct that any notices be given or any steps 
taken before or after the hearing of the petition; 

(b) dispense with any notices being given or steps 
being taken which are required by this Act, or by 
the rules made thereunder, or by any prior order of 
the court; 

(c) direct that oral evidence be taken on the petition 
or any matter relating thereto; 

(d) direct a speedy hearing or trial of the petition or 
any issue of matter; 

(e) allow the petition to be amended or withdrawn; 
and 

(f) give such directions as to the proceedings as the 
court thinks fit.  

Section 257(2) enables the parties in contested winding-
up proceedings to obtain such orders as may be necessary 
to ensure that all preliminary matters have been finalized 
before the petition is fixed for hearing. There was no 
reason why the company could not have made an 
application for speedy trial of the petition at any time 
after the filing of the petition if it felt there was a need for 
it.” 

37. In my view the comments by the Malaysian High Court are apposite to our case. Order 3 rule 
11 gives the court, in winding up proceedings, wide discretion to make orders and give 
directions for the proper and expeditious conduct of such proceedings. All parties are free to 
seek directions from the court as the court is empowered to give directions relative to such 
procedural matters as the court thinks fit. 
 

38. In my respectful opinion, the learned judge was required to manage the winding up 
proceedings before him in such a way as to give effect to the proper intent of section 190(5). 
He unfortunately, in my view, did not do so. In matters of this nature, it is important to give 
directions which will set the course as to which the parties are to take towards a trial date fixed 
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by the judge. They may find it necessary to return to seek adjustments to those directions but 
it will have the effect of the judge keeping control of the proceedings. In this case the failure 
to provide comprehensive directions and then to agree to have the matter adjourned sine die 
at the fifth month took the matter out of the judge’s control and placed it in the hands of the 
parties. 
 

39. The trial judge’s rational for arriving at his conclusion is seen from the following comments: 

“11. The imposition of the time limits for the conclusion 
of winding up petitions by parliament must mean 
something. The Court can only extend or bypass such 
period within the ambit of the legislation, (i.e.) in the most 
extraordinary of circumstances…  

12. It is my considered view that there is nothing in these 
proceedings to be considered extraordinary to take the 
matter outside of Section 190(5) of the CWUA. As the 
proceedings having lapsed, its continuation would 
amount to an abuse of process. I would therefore accede 
to Sunset’s motion for the striking out of the Petition for 
abuse of process.” [Emphasis added] 

40. It is clear, therefore, that the learned judge was of the view that unless he could find that the 
most extraordinary of circumstances existed he was bound to find that the life of the Petition 
had come to an end. Firstly, the CWUAA does not speak of extraordinary circumstances and 
certainly not about “the most extraordinary of circumstances”. The CWUAA refers to special 
circumstances which in my view has a different connotation to that of extraordinary 
circumstances. Extraordinary circumstances refer to very unusual or remarkable 
circumstances whereas special circumstances is more akin to extenuating circumstances 
which relate to situations or conditions which provides an excuse either for an action or some 
inaction. 
 

41. There is no doubt in my mind that the appellant operated without any regard for the timeframe 
stipulated for the determination of Petition in this matter. However, so did the respondent. 
Nevertheless, the principle is well accepted that the power to strike out should not be 
exercised, save in rather draconian circumstances. A litigant should not be driven away from 
the judgment seat unless there is no other suitable remedy. 
 

42. In my view, Mr. Simms, QC is right to the extent that he submitted that section 190(5) deals 
with case management and does not constitute a limitation of action clause. Limitation clauses 
normally establish limitations as to the time frame which bars a party from instituting an 
action. However, once a matter is before the court there are established means whereby they 
may be concluded and dismissal of that action is one of them. However, the decision to dismiss 
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is always at the discretion of the court. In my view, any legislation which purports to do 
otherwise infringes on the powers of the court. 
 

43. Section 190(5), in my view, requires the trial judge to manage the winding up action before 
him and provides certain guidelines. As noted earlier he is able to do this by the powers granted 
to him under the CLR. Inherent in the powers granted to him is the power to sanction parties 
who are not compliant with his directions. Those sanctions extend to the dismissal of the 
Petition where the petitioner is in default of the directions given. However, that decision is 
done by the exercise of the judge’s discretion taking into consideration the circumstances of 
the case. 

 
44. I am satisfied that notwithstanding the obvious delay by the appellant in progressing the matter 

before the court the sanction imposed was not a proper exercise of the learned judge’s 
discretion. In arriving at his decision the judge failed to consider the role played by the 
respondent and more importantly the fact that he lost control of the management of the 
proceedings. 

 
45. The case of Re Pek Chuan in my view provides a good example as to how a court should 

respond to the circumstances which existed in our case. In that case the court found that all 
parties had some part to play in the delay in progressing the winding up Petition before the 
court. The court then observed as follows: 
 

“Accordingly, on the evidence, I found that both parties 
wittingly or unwittingly contributed to the delay in the 
hearing of this petition and that any injury caused to the 
company was caused by both of them, although not 
necessarily in the same proportion. As the interest of the 
company is, in such matters, the interest of the 
shareholders, no account need be taken of any injury to 
any other party. 
 
In the circumstances, I was of the view that the proper 
and just order to make was to dismiss the motion with 
each party paying its own costs (see Austin Securities Ltd 
v Northgate & English Stores Ltd [1969] 2 All ER 753) 
but at the same time to order an early trial of the 
petition”. 
 

46. It is for these reasons that I would allow the appeal. The Notice of Motion seeking the 
dismissal of the Petition should be dismissed and full directions given to the parties inclusive 
of a fixed trial date. 
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47. I would invite the parties to address this Court on the issue of costs, both here and in the court 
below. 
 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 

48. I agree. 
 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

 

49. I also agree. 

__________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 

 

 

 

 

 

 


