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Criminal Appeal- Application for Extension of Time- Manslaughter- Attempted Armed Robbery - 

Prospects of Success- Whether Prejudicial Evidence by prosecution witness resulted in unfair 

trial-Mushtaq Direction -Whether the jury was told to consider whether the confession true is for 

them and was told of evidence that could possibly affect reliability of confession-Circumstantial 

Evidence-Whether need for a Lucas Direction- Whether conviction and sentence was unduly 

severe. 

On 7 August 2009, the  intended appellant, while being concerned with others, and armed with 

a 9 millimeter gun, attempted to rob Tagia Soles Armony of a white 2008 Honda Accord. 

During the course of the attempted armed robbery, Tagia was shot when she refused to open 

the door. She died from the gunshot wound. The intended appellant was charged with murder 

and attempted armed robbery. On 25 February 2016 the intended appellant was found guilty  

of manslaughter and attempted armed robbery. He was sentenced to imprisonment for 25 years 

for the manslaughter conviction and sentenced to 15 years imprisonment for attempted armed 

robbery with both sentences to run concurrently from the date of conviction. The intended 

appellant seeks an extension of time within which to appeal his conviction and sentence. 

Held:(Barnett, P concurring): application for extension of time to appeal is denied. The 

conviction and sentence is affirmed. 

per Jones, JA: The directions by the trial judge to the jury during the trial and summing up 

were adequate to remind them of their duty to decide the case on relevant evidence alone. 

Furthermore, the  case against the intended appellant including his confession and possession 

of the LG cookie cellphone was a compelling one. The judge in accordance with Mushtaq 

explained to the jury that the truth as to whether the confession was made and whether it was 

true was a matter for them to decide as the finders of the facts. He also directed them that it 

was for them to determine whether the confession was or may have been obtained by force or 

oppression. This was a proper direction. Accordingly, we have no lurking doubt as to the safety 

of the conviction. Counsel for the intended appellant has not provided any reasons why this 

court should interfere with the sentencing discretion of the trial judge and his application. 

Christopher Wallace v Regina SCCrApp & CAIS No. 126 of 2015 considered 

Daniel Coakley v Regina SCCr App. No. 15 of 2017 considered 

Ernest Lockhart and Anor v Regina SCCr App. No. 16 and 18 of 2006 considered 

Rahming v R [2002] UKPC 23 considered 

Regina v. Mushtaq [2005] UKHL 25 considered 

R v Shawn Miller SCCrApp. No. 166 of 2011 applied 

Serrano Adderley v Regina SCCrApp. No 23 of 2014 
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per Barnett, P: The judge’s statement that “There's no allegation that the defendant was 

beaten to make these oral or written statements on the 12th of August 2009” was in my 

judgment not fair to the appellant as he clearly had given evidence that he was beaten from the 

beginning of his questioning by the police officers. The  judge’s direction , in my view, should 

have been more balanced. The direction ought to have made it clear that not only must the jury 

be satisfied that the statement was made; but also that they must not have any doubt that the 

statement was not made after the beating which the appellant claimed was inflicted on him 

whilst he was being questioned.  

 

 

_________________________________________________________________________ 

JUDGMENT 

________________________________________________________________________ 

 

Judgment Delivered by the Honourable Mr. Justice Roy Jones, JA: 

 

1. The intended appellant was convicted on charges of manslaughter and attempted armed 

robbery in the Supreme Court before Winder, J and a jury. He was sentenced to 25 

years for manslaughter and 15 years for the attempted armed robbery. The sentences 

were to run concurrently from the 25 April 2016.  

2. The intended appellant was charged that while being concerned with another, he 

murdered Tagia Soles Armony on 7 August 2009. The prosecution’s case was that 

sometime after 8:00 p.m. Tagia Soles Armony was confronted by the intended appellant 

along with two other men with the intention to steal a 2008 Honda Accord. During the 

attempted armed robbery, Tagia was shot when she refused to open the door to the 

vehicle. The intended appellant in his record of interview admitted his role in the 

robbery, which was to make sure that the police would not surprise them during the 

robbery. In addition, the intended appellant was aware of the presence of the firearm 

during the robbery. On the other hand, the intended appellant gave evidence on oath 

denying ever committing the offences, giving a record of interview, or signing it. 

3. The intended appellant now applies for an extension of time to appeal his conviction 

and sentence. On 2 November 2020, the intended appellant filed an amended Notice of 

Appeal setting out five intended grounds of appeal. 
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Application for an extension of time 

The Delay 

4. The application to extend time was received at the Court of Appeal Registry on 13 

September 2016, eighteen weeks, and five days after the intended appellant was 

sentenced and fifteen weeks late after the deadline for filing his application. 

The Reason for the Delay 

 

5. The intended appellant in a letter addressed to the Court of Appeal on 22 November 
2019, said that the delay was caused by the failure of the prison authorities on six 

occasions to forward his application to the court to progress his appeal. This disclosure 

has not been challenged by the intended respondent. 

 

Prospects of Success 

 

Intended Ground 1: Prejudicial evidence made by prosecution witness at trial resulted in 

unfair trial.  

 

6. Subject to any prejudice to the intended respondent, the intended appellant relies on the 

prospects of success of his application. In the first intended ground, counsel for the 

intended appellant contended that the intended appellant was prejudiced when the 

prosecution witness Bjorn Ferguson referred to him as being known to the police in the 

presence of the jury. This statement can be observed from the following exchange in 

cross-examination of the witness. Trial transcript at page 315 line 5 states:  

          “A. The first time I met him? 

 

Q. Saw him. 

 

A. In person? 

 

Q. Yes. 
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A. He is known to the police. 

 

Q. Let me direct my question. Let me direct my question. 

 

THE COURT: Please direct your questions properly, Mr. 

Kelman. 

 

MR. KELMAN: Guided. My Lord, guided. 

 

MS. MARSHALL: My Lord, can we have a moment in the 

absence of the jury? Just myself and my learned friend, 

My Lord 

 

THE COURT: Yes” 

 

7. Counsel for the intended appellant argues that the statement of the witness was 

prejudicial to the intended appellant and resulted in an unfair trial. On the other hand, 

counsel for the respondent contended that statement was not prejudicial to the intended 

appellant as the trial judge gave the requisite warning to the jury to confine their 

deliberations to the evidence in the case. Nevertheless, counsel for the intended 

appellant contends that that the warning given by the trial judge was ineffective as it 

was not immediately given. 

8. On a review of the trial transcript, the first warning by the trial judge to the jury was 

made shortly after the prejudicial statement was made. It appears at page 335 lines 7-

26: 

“THE COURT: 

…Ladies and gentlemen of the jury, just a reminder at it 

were, in respect of ensuring that you contain yourselves to 

only matters that are relevant to this trial. You might have 

heard the last witness made some reference to Mr. Dorsette 

being known to him. The fact that he knows Mr. Dorsette or 

Dorsette is known to him has no relevance insofar as the 

questions you are asked to consider in this trial. It is only the 

facts that comes out relative to whether or not Mr. Dorsette 

is responsible for the death of Ms. Soles, or whether he 

attempted to steal the vehicle of Mr. Gordon Soles. Those are 

the only matters you are to concern yourselves with. So, I ask 

you to ensure that your mind is open and contain (sic) to those 

issues. Again, I will give you more directions at the end of the 



6 

 

trial. But for now I want to ensure that you don't go far away 

– that you may get some other thoughts in your minds. 

9. During the summation of the evidence and legal directions to the jury, the trial judge 

gave another warning to the jury in the following terms. This appears at page 547 lines 

16-31 of the transcript: 

“Ladies and gentlemen, it is here where I remind you, as I 

have cause to remind you on two earlier occasions that you 

must confine yourself only to the evidence which relates to 

this case to form your views of the defendant. That he may 

have been known to one of the officers in this case, cannot 

cause you to harbor any views against the accused. If you do 

so, you are not being true to the oath that you have taken as 

jurors. That he may have been investigated for other matters 

at the time of his arrest, even if it were true, should have no 

bearing on how you assess the credibility of the accused. You 

should have regards only to his evidence and the evidence of 

the witnesses as it relates to the investigation of the offences 

for which he is before you. That is the murder of Tagia Soles 

Armony and the attempt armed robbery, nothing else” 

10. Where the bad character of a defendant is inadvertently disclosed during trial the 

learned authors of Archbold 2005 gave the following guidance contained at paras 8-

203 and 204: 

“Where it is accidentally elicited during the course of the case 

for the Crown that the defendant has been previously 

convicted the decision whether or not to discharge the jury is 

one for the discretion of the judge on the particular facts, and 

the Court of Appeal will not lightly interfere with the exercise 

of that discretion. Every case depends on its own facts and it 

is far from being the rule that in every case where something 

prejudicial to the defendant has been admitted in evidence 

through inadvertence, the jury must be discharged: R. v. 

Weaver and Weaver[1968] 1 Q.B. 353,51 Cr.App.R. 77, CA, 

followed in R. v. Palin,53 Cr.App.R. 535, CA. Where such 

irregularity occurs during the trial of a defendant who is not 

represented by counsel, it is the duty of the judge to warn him 

that he has the right to apply that the jury should be 

discharged and the trial started afresh: R. v. 

dFeatherstone,28 Cr.App.R. 176, CCA; R. v. Fripp and 

Jones,29 Cr.App.R. 6, CCA. There is no general rule that 

where one defendant refers to the fact that a co-defendant has 
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a criminal record, the jury must be discharged; the matter is 

one for the discretion of the trial judge: R. v. Sutton,53 

Cr.App.R. 504, CA. The court would be slow to lay down such 

a general rule because it would make it too easy, if a trial is 

not going well, for one defendant to say something which 

would secure his co-defendant the advantages of a new trial. 

The court is always slow to interfere with such an exercise of 

discretion by the judge: ibid. Knowledge of the defendant's 

bad character does not automatically disqualify a juror, see 

R. v. Box and Box[1964] 1 Q.B. 430,47 Cr.App.R. 284, CCA 

and other cases dealing with a juror's knowledge of the 

defendant's bad character gained otherwise than in court 

during the proceedings, ante, 84-258. 

In R. v. Coughlan and Young,63 Cr.App.R. 33, CA, a 

defendant during cross-examination by the Crown referred 

to the fact that a co-defendant [C] had a previous conviction 

of some gravity. "[Prosecuting counsel] sensibly went on with 

his cross-examination as if nothing untoward had happened; 

and [defending counsel] just as sensibly did not intervene at 

once. He waited until G had completed his evidence. He then 

asked the judge to allow the jury to retire" (at p. 38). The 

judge's refusal to order a fresh trial was upheld - "The judge 

made his own assessment of the impact which [G's] outburst 

may have made on the jury. It is our experience that if this 

kind of casual remark is made and no notice is taken of it at 

the time, it tends to be forgotten particularly when the trial is 

a long one and there are a number of defendants. The judge 

was in a far better position to assess the likelihood of 

prejudice to [C] than this court is." 

11. In Christopher Wallace v Regina SCCrApp & CAIS No. 126 of 2015 the witness 

whose evidence was that he received a confession from the appellant was being cross-

examined by the appellant’s counsel when it was suggested that the confession was 

fabricated. The witness then referred to the appellant as ‘a killer with a conscience’. 

Counsel for the appellant requested the trial judge to declare a mistrial and discharge 

of the jury. This application was rejected. On appeal, this court differently constituted 

gave the following guidance at paragraph 30-37: 

“It was the reference that the appellant was a killer with a 

conscience that drew the ire of counsel for the appellant and 

prompted him to call for a mistrial and the discharge of the 

jury which the judge ultimately refused. 
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31.I also refer to the guiding principles found in such cases as 

Errol Arthurton v. The Queen [2005] 1 WLR 949 and R v 

Weaver (1967) 51 Cr. App. R. 77. 

32.In Errol Arthurton at page 955 paragraph 28 the PC said: 

“28. A decision to discharge a jury is a matter of discretion 

for the trial judge. It falls to be exercised in the context of the 

trial, the flavour of which may not be readily recaptured on 

appeal. It will often be a difficult decision. Questions of 

fairness arise in relation to others, as well as to the accused. 

The judge in the present case was conscious that the case was 

a retrial, involving a young complainant. In many cases jury 

directions will sufficiently meet fears of prejudice through 

disclosure of irrelevant or insufficiently probative evidence. 

Whether there is unfairness turns on the context, including in 

particular the issues at trial. The decision whether or not to 

discharge a jury is one an appellate court will not interfere 

with lightly, as cases such as Weaver and Palin emphasis. 

Where the trial judge has not fallen into any error of 

principle, it is necessary for the appellate court to form the 

view that there has been unfairness which, if not corrected, 

would amount to a miscarriage of justice.” 

33. At paragraphs 29 and 30 the PC stated: 

“29, The central issue for the trial was whether the 

complainant was to be believed. The appellant's good 

character was critical to that inquiry. It entitled him to a 

credibility direction in respect of his statement denying 

intercourse with the child complainant and to a direction that 

his good character was relevant in assessing the likelihood 

that he would have offended in the way alleged. Although the 

judge gave these directions, as she was required by law to do, 

the evidence that the appellant had been arrested on suspicion 

of similar offending on another occasion bore directly on the 

issue of propensity. As such, it directly undermined the 

propensity limb of the good character direction and with it a 

major plank in the defence case. The disclosure here was far 

more serious than the unspecific references in Weaver and 

Palin. 

30. It is to be expected that juries will conscientiously apply 

the directions given by a trial judge If good character had not 

been so critical to the defence, any prejudice in disclosure of 
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previous offending (particularly if of offending unrelated to 

the charge) might well have been adequately addressed by 

directions not to reason to guilt from the separate offending 

and characterization of the evidence as irrelevant. That is not 

the case here.” 

34. The PC allowed the appeal and quashed the conviction.  

35. That case, it was submitted can easily be distinguished 

from this one.  

36 In Weaver, the decision whether to discharge the jury if 

evidence prejudicial to the accused is inadvertently let in is 

one for the trial judge's discretion on the particular facts, and 

the Court of Appeal will not lightly interfere. Certain facts 

were brought to the notice of the court of trial by questions 

put by the appellants' own counsel. They were slightly 

prejudicial to the appellants, e.g., that a certain address was 

known to the police and that when confronted by the police 

the appellants had light-heartedly recited the words of the 

caution to the police. The deputy chairman refused an 

application that the jury should be discharged and a fresh one 

empaneled. In his summing-up he told the jury that the 

appellants' familiarity with the caution was not to be taken to 

show they knew more about criminal matters than they had 

made out: television, publicity and books had made such   

common  

37. In Weaver the appeal was dismissed as the prejudice did 

not render the trial unfair. 

12. Again, in R v Shawn Miller SCCrApp. No. 166 of 2011 this court differently 

constituted said at para 44-47: 

“It is clear from the authorities on the subject that the correct 

course to be taken by the judge in cases where potentially 

prejudicial statements about an accused person’s character 

are inadvertently made in the presence of the jury depends on 

the nature of the evidence admitted, and the circumstances in 

which it is admitted. Indeed, the authorities emphasize that 

every case depends on its facts (See R v Weaver [1968] 1 QB 

353). 

45. Further, in Mitcham v R [2009] UKPC 5, Lord Carswell 

gives the following guidance to judges where potentially 
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prejudicial evidence of a defendant’s character is 

inadvertently disclosed: 

“Once a matter has been referred to in the presence of the 

jury which could give rise to possible prejudice, the trial 

judge has a choice of courses open to him. He could elect to 

take no action, on the basis that the matter was insufficient to 

create a degree of prejudice which would make the trial 

unfair and that to refer to it again would only draw attention 

to it. He could at the appropriate stage or stages give the jury 

a warning to disregard what was said, if he considers that 

would be sufficient to minimize the prejudice and prevent the 

trial from being unfair. Finally, he could decide to discharge 

the jury, if he considers that there is prejudice, which would 

make the trial potentially unfair and that warnings would not 

diminish it to a sufficient extent. He should give consideration 

to the course which he should take, even if counsel have, for 

whatever reason, not asked for the jury to be discharged or 

even submitted that he should not do so… It is a decision 

which lies within the discretion of the judge, and an appellate 

court will not interfere with a decision made by him about the 

proper conduct of the case, unless satisfied that it was wrong 

and that the trial was unfair to the defendant, in consequence 

of which the conviction would be unsafe…It is always 

relevant for an appeal court to bear in mind that the trial 

judge had the advantage of knowing the atmosphere of the 

case and the way in which the matter later complained of 

appeared in court at the time.” 

46. In the present case, the learned trial judge decided to take 

no action. He obviously decided to take that course on the 

basis that the risk of prejudice to the appellant was 

insufficient to warrant any intervention by him, and that the 

best course of action was to ignore it, and not to draw 

attention to it. 

47. Indeed, there was strong admissible evidence against the 

appellant at trial, namely the confessions, and the 

circumstantial evidence that he was found at the gas station 

where the green Avalon was parked during the course of the 

kidnapping and armed robbery, and the discovery of the 

stolen television set from Jet Wash Laundry in the Nissan 

Maxima which car he and his roommate had gone there to 

retrieve. When that is considered, along with the fact that two 

of the impugned statements were deliberately made by the 
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appellant; that the first statement appeared to be an 

explanation for his involvement in the offences; that the 

second statement appeared to be gratuitous, self-serving and 

inconsistent with the first in asserting that he was only 

involved in criminal conduct when he sold drugs as a young 

man and never went to prison; and the inadvertent nature of 

the statement of Dr. Reddy, I am of the view that it was the 

proper course taken by the learned judge, and that 

notwithstanding these statements, the fairness of the trial was 

not adversely affected and this ground fails.[Emphasis ours] 

13. Even if we accept that the statement was detrimental, the question for us on this ground 

of appeal is whether given the issues in the case the warning given to the jury to 

disregard the prejudicial statement was inadequate making the conviction unsafe. It is 

to this aspect of this ground that we now turn to examine. 

14. The evidence of the intended respondent against the intended appellant was centered 

on two bits of evidence. First, circumstantial evidence concerning the finding of a LG 

cookie cell phone on the scene of the crime which was traced to the intended appellant. 

Second, an alleged confession by the intended appellant given in a record of interview 

and statement given to the police. 

LG cookie cell phone 

15. The evidence of the discovery of the phone came from witness police sergeant Rueben 

Stuart who on visiting the crime scene observed a light on the ground which turned out 

to be a cell phone. He said he collected a cell phone next to a wall which he described 

as a black LG cookie cell phone. This was taken to CDU and handed it to Detective 

Johnson. Inspector Michael Johnson on August 8, 2009. He said that he was able to 

retrieve numbers from the phone and he was led to the intended appellant’s girlfriend 

Raquel Eden.  

16. Her evidence was that she left her home on Friday, August 7, 2009 leaving her black 

Cookie cellphone in her bedroom. On the following day she noticed that her phone was 

missing. She asked her boyfriend the intended appellant who lives with her about the 

missing phone. He told her that he lost the phone. She was shown the phone five days 

later which she identified as the phone that was taken by her boyfriend the intended 

appellant.  

 

17.  The intended appellant himself gave sworn evidence in which he said that he had the 

LG cookie cellphone but that it was stolen from his car on August 7, 2009 around 7:30 
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pm. He said that he immediately reported the theft to the Wulf Road Police station. 

There was no independent evidence to verify this report of the stolen phone. 

Alleged Confession by intended appellant 

18. The intended appellant was interviewed in respect to the murder of the deceased and 

this was recorded on the police record of interview form. The intended appellant 

admitted that he was on the scene with two other men he identified as Nine and D’boy. 

He said it was their intention to take the vehicle from the deceased and that Nine had 

shot her. He admitted that he was in possession of a black LG cookie cell phone, which 

at the time was with Nine. The intended appellant also gave a statement in which 

admitted that he was present when the deceased was murdered. He said that Nine was 

plotting for the said vehicle for a while and they would pass and see the vehicle in front 

of the residence. The intended appellant also said that Nine had borrowed a 9 mm pistol 

handgun and that they went in the area in a bluish vehicle. He was the driver, Nine was 

in the front seat passenger and D’boy sat in the back of them. When the 2008 Honda 

Accord pulled up, the intended appellant and Nine went from the vehicle and Nine 

approached the vehicle, knocked on the glass. Nine pulled the gun, he fired a shot, the 

vehicle pulled off. Nine ran behind the vehicle and fired another shot. After the incident 

Nine dropped the black LG cookie cell phone while jumping over a garbage bin. The 

intended appellant and Nine ran back to the vehicle where D’boy was in, and they all 

left the area 

19. In his evidence during the trial the intended appellant denied that he gave the confession 

to Inspector Johnson or at all. He denied knowing Nine or D’Boy or giving his 

girlfriend’s phone to Nine. He said that he was beaten by four officers in a room at 

CDU. He denied signing the statement or initialing the record of interview. He 

sustained wounds on his hand, wrist, and neck. He was subsequently taken to the 

Princess Margaret Hospital as he was bringing up blood. The intended appellants aunt 

and his witness Gail Shepherd did not support his account that he was bloodied up at 

the hospital in August 2019 as she said she saw him sometime in July 2009 at the 

hospital. 

20. In our view, the directions by the trial judge to the jury during the trial and summing 

up were adequate to remind them of their duty to decide the case on relevant evidence 

alone and to ignore any references to the intended appellant being “known to the 

police”. Furthermore, the  case against the intended appellant including his confession 

and possession of the LG cookie cellphone was a compelling one. Accordingly, we 

have no lurking doubt as to the safety of the conviction.  
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Intended Ground 2: Failure of trial judge to point out evidence that could undermine 

reliability of confession.  

21. On this ground, the intended appellant contends that the trial judge failed to point out 

the jury evidence which was reasonably capable of undermining the reliability of the 

confession. The trial judge directed the jury as follows:  

“Ladies and gentlemen of the jury, I must now give you 

direction of dealing with statements or confession made by an 

accused while or allegedly made by an accused while he is in 

police custody. Ladies and gentlemen, it is indeed a matter for 

you if you believe that the statement was or may have been 

obtained by force or oppression, you should put it aside and 

place no reliance on it. The defendant here, however, stated 

that he gave no statement under caution and that he gave no 

record of interview. It is therefore a matter for you to 

determine as a question of fact whether the statement was 

signed as alleged by the Crown and whether it was, in fact, 

made or not. In any event, you can only act upon a confession 

which are you sure is true. In deciding whether the defendant 

made a true confession, you are entitled to have other regard 

to the other evidence in the case. There's no allegation that 

the defendant was beaten to make these oral or written 

statements on the 12th of August 2009. He said that it didn't 

happen at all. He said he was beaten by the police, but it was 

the following day. You would recall that he called Dr. 

Thompson, his aunt Gail Shepherd, and Sargent 684 Hanna 

in support of these allegations. He asked you to accept this as 

a fact and therefore find that the evidence of the officers as to 

any confession are therefore not credible. But at the end of 

the day ladies and gentlemen, it is a matter for you and it is 

simply a case of whether you believed it happened or not.” 

22. In Regina v. Mushtaq [2005] UKHL 25, the House of Lords took the view that the 

trial judge should point out to the jury any evidence that can weaken the reliability of a 

confession. The court said at paras 3 and 11: 

“3. The law is clear that where a judge has ruled on a voir 

dire that a confession is admissible the jury is fully entitled to 

consider all the circumstances surrounding the making of the 

confession to decide whether they should place any weight on 

it, and it is the duty of the trial judge to make this plain to 

them. In R v Murray [1951] 1KB 391 the trial judge ruled on 

a voir dire that the confession was admissible and later in the 
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trial refused to allow counsel for the prisoner to cross 

examine the police witnesses again in the presence of the jury 

as to the manner in which the confession had been obtained, 

and in his summing up he told the jury that they must accept 

from him that the confession was a voluntary one obtained 

from the prisoner without duress, bribe or threat. On appeal 

the Court of Criminal Appeal quashed the conviction and 

Lord Goddard CJ stated at page 392:  

"The recorder was wrong in the course which he took. It was 

quite right for him to hear evidence in the absence of the jury 

and to decide on the admissibility of the confession; and, since 

he could find nothing in the evidence to cause him to think 

that the confession had been improperly obtained, to admit it. 

But its weight and value were matters for the jury, and in 

considering such matters they were entitled to take into 

account the opinion which they had formed on the way in 

which it had been obtained. [Counsel for the defence] was 

perfectly entitled to cross-examine the police again in the 

presence of the jury as to the circumstances in which the 

confession was obtained, and to try again to show that it had 

been obtained by means of a promise or favour. If he could 

have persuaded the jury of that, he was entitled to say to 

them: 'You ought to disregard the confession because its 

weight is a matter for you' ... 

11. However, it is clear from the judgment of the Privy 

Council, which approved the judgment of Lord Goddard in 

R v Murray [1951] 1KB 391, that the Board fully accepted 

and endorsed the principle that a jury are fully entitled to 

have regard to all the circumstances in deciding whether they 

should give any weight to a confession. And in the judgment 

of the Court of Appeal in R v Burgess [1968] 2 QB 112, 

applying the approach laid down in Chang Wei Keung v The 

Queen, Lord Parker CJ stated at pp 117- 118: 

"The position now is that the admissibility is a matter for the 

judge; that it is thereafter unnecessary to leave the same 

matters to the jury; but that the jury should be told that what 

weight they attach to the confession depends on all the 

circumstances in which it was taken, and that it is their right 

to give such weight to it as they think fit." 

23. At the trial, counsel for the intended appellant challenged the assertion from Inspector 

Michael Johnson that the intended appellant gave an interview and a statement 
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admitting to being involved in the murder of the deceased. There was no challenge to 

the admissibility of the statement and interview on the basis that it was obtained by 

force or oppression. The intended appellant in his evidence denied making any 

confession to the police or that he was beaten to make a confession. Despite that, he 

said in evidence that he was beaten by the police while being questioned. The judge in 

accordance with Mushtaq explained to the jury that the truth as to whether the 

confession was made and whether it was true was a matter for them to decide as the 

finders of the facts. He also explained to the jury that it was also for them to decide 

whether the statement was or may have been obtained by force or oppression This was 

a proper direction and there is no merit in this ground. 

Intended Ground 3: Failure of trial judge to give another conclusion of equal weight in 

circumstantial evidence direction 

24. Under this intended ground, counsel for the intended appellant contends that the 

prosecution relied primarily on circumstantial evidence relating to a LG phone found 

on the scene of the murder. The first fact was that this phone (which was in the 

possession of the intended appellant) was found on the scene of the murder. Second, 

the phone was left there by one of the assailants. Third, these two facts connected the 

intended appellant to the murder of the deceased. On the other hand, counsel for the 

intended appellant argues that intended appellant’s evidence was that the phone was 

stolen from his car and this was reported to the Wulf Road station. On this basis, they 

argue that there is another conclusion that links someone else to the scene of the murder. 

25. In Daniel Coakley v Regina SCCr App. No. 15 of 2017, Isaacs J.A said: 

“The approach to the evaluation of circumstantial evidence is 

well-established and found in the judgment of Pollock CB in 

R v Exall (1866) 4 F & F 922 at page 928: 

“What the jury has to consider in each case is, what is the fair 

inference to be drawn from all the circumstances before 

them, and whether they believe the account given by the 

prisoner is, under the circumstances, reasonable and 

probable or otherwise ... Thus it is that all the circumstances 

must be considered together. It has been said that 

circumstantial evidence is to be considered as a chain, and 

each piece of evidence as a link in the chain, but that is not so, 

for then, if any one link broke, the chain would fall. It is more 

likely the case of a rope composed of several cords. One 

strand of the cord might be insufficient to sustain the weight, 

but three stranded together may be quite of sufficient 
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strength. Thus it may be in circumstantial evidence – there 

may be a combination of circumstances, no one of which 

would raise a reasonable conviction, or more than a mere 

suspicion; but the whole, taken together, may create a strong 

conclusion of guilt, that is, with as much certainty as human 

affairs can require or admit of.” 

26. In Ernest Lockhart and Anor v Regina SCCr App. No. 16 and 18 of 2006, in 

expounding on how the trial judge should direct the jury in dealing with circumstantial 

evidence this court differently constituted observed that: 

“A trial judge is under no duty to give a jury special directions 

in relation to circumstantial evidence; all a judge is required 

to do is to explain, in language that he believes the jurors will 

understand, what amounts to circumstantial evidence and 

warn them of the necessity to examine such evidence with 

care so as to ensure that no sufficiently meaningful part of 

that evidence is inconsistent with, and of such weight as to 

undermine the prosecution’s case against an accused person 

– see R. v Hodge 2 Lew. CC 227, Teper v R. [1952] A.C. 480 

at 489, and McGreevey v D.P.P. [1973] 1 All E.R. 503 at 510, 

511. In light of the totality of the directions by the learned 

judge on the burden and standard of proof as well as 

circumstantial evidence…” 

27. On the other hand, the intended respondent contends that there is sufficient 

circumstantial evidence upon which the learned trial judge directed the jury to act upon 

in arriving at the verdict. In our view the trial judge explained in detail all the pieces of 

the circumstantial evidence and how each fit into the other. Consequently, there was 

sufficient circumstantial evidence to put to the jury and they were properly instructed. 

This intended ground cannot succeed.  

Ground 4: Failure to give a Lucas Direction 

28. Counsel for the intended appellant made no submissions on this ground but 

nevertheless contends that the submission should have been given. In Rahming v R 

[2002] UKPC 23 (Delivered 4 December 2001) the Privy Council said: 

“a Lucas direction is not always required even though it is the 

prosecution case that the defendant has lied. “How far a 

direction is necessary will depend upon the circumstances” 

(p.172). “Our view is that the direction on lies approved in 

Goodway comes into play where the prosecution say, or the 

judge envisages that the jury may say, that the lie is evidence 
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against the accused: in effect, using it as an implied admission 

of guilt” (ib). “If a Lucas direction is given where there is no 

need for such a direction (as in the normal case where there 

is a direct conflict of evidence), it will add complexity and do 

more harm than good” 

29. We take the view that there was no need for a Lucas Direction in this case. The intended 

appellant contended that he was not on the scene of the crime. On the other hand, the 

intended respondent’s case was that there was sufficient circumstantial evidence to link 

him to the offence. There was no reliance by the prosecution on lies told by the intended 

appellant. The trial judge was entitled to take the view that the Lucas Direction was 

unnecessary. The jury were left to decide the truth based on the conflicting evidence 

before them. This intended ground has no prospect of success.  

Ground 5: The sentence given by the learned justice is unduly severe in the circumstances. 

30. Counsel for the intended appellant made no submissions on this ground. In Serrano 

Adderley v Regina SCCrApp. No 23 of 2014 this court differently constituted 

examined the circumstances under which an appellate court may interfere with a 

judge’s discretion on sentencing. Isaacs J.A in delivering the judgment of the court said 

at para 48: 

“An appellate court should only interfere with the discretion 

of a judge if it can be shown that the judge has somehow fallen 

into error. In Attorney General v Ferguson and others [2009] 

3 BHS J No. 132, Sawyer, P said, inter alia, at paragraph 42: 

"Since that involved a question of discretion this court, an 

appellate court, would not lightly interfere with the exercise 

of the discretion. (see Arthurton v The Queen [2005] 1 W.L.R. 

949 Birkett Appellant v. James Respondent [1978] A.C. 297, 

[1977] 3 W.L.R. 38 HL. And since no reasons were given it 

has to be shown that the judge must have gone wrong. In 

other words the decision was clearly and wholly erroneous. It 

is not simply a question of substituting our decision for that 

of the learned judge. ... I cannot say on the material before 

the learned judge that he was palpably wrong." 

31. Counsel for the intended appellant has not provided any reasons why this court should 

interfere with the sentencing discretion of the trial judge. This intended ground cannot 

succeed.  
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Conclusion and Disposition 

32. For all the above reasons, this application for extension of time to appeal is denied with 

the result that the conviction and sentence in the court below is affirmed.  

 

 

__________________________________ 

                                         The Honorable Mr. Justice Jones, JA  

    

  

     

33.   I agree. 

 

                         ____________________________________ 

         The Honorable Madam Justice Bethell, JA  
 

 

 

 

Judgment Delivered by the Honourable  Sir Michael Barnett, P, Kt: 

 

 

34. I have read in draft, the judgment of Jones, JA and like Bethell, JA I agree with him 

that the appeal must be dismissed and the conviction and sentences affirmed. 
 

35. However, as my view on ground two is slightly different from them, I have prepared 

this short judgment to set out my views on ground two. 

 

 

36. In his direction to the jury the trial judge said: 

 

“Ladies and gentlemen of the jury, I must now give you 

direction of dealing with statements or confession made by an 

accused while or allegedly made by an accused while he is in 

police custody. Ladies and gentlemen, it is indeed a matter for 

you if you believe that the statement was or may have been 

obtained by force or oppression, you should put it aside and 

place no reliance on it. The defendant here, however, stated 

that he gave no statement under caution and that he gave no 
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record of interview. It is therefore a matter for you to 

determine as a question of fact whether the statement was 

signed as alleged by the Crown and whether it was, in fact, 

made or not. In any event, you can only act upon a confession 

which are you sure is true. In deciding whether the defendant 

made a true confession, you are entitled to have other regard 

to the other evidence in the case. There's no allegation that 

the defendant was beaten to make these oral or written 

statements on the 12th of August 2009. He said that it didn't 

happen at all. He said he was beaten by the police, but it was 

the following day. You would recall that he called Dr. 

Thompson, his aunt Gail Shepherd, and Sargent 684 Hanna 

in support of these allegations. He asked you to accept this as 

a fact and therefore find that the evidence of the officers as to 

any confession are therefore not credible. But at the end of 

the day ladies and gentlemen, it is a matter for you and it is 

simply a case of whether you believed it happened or not.” 

  

37. This direction seems to suggest to the jury that the only issue for them was whether the 

statement was in fact made by the appellant. 

 

38. In my view, this was not a balanced direction. In his evidence the appellant clearly said 
that he was beaten whilst being questioned by the police. This is found at the following 

exchanges: 

 

 

Q. Let's go back to when they start questioning you about this 

murder? 

 

A. The second day I get lock up they come for me from the 

Carmichael Road Police Station. When they come for me the 

second day they carry me back CID. When I gone there they 

start asking me a few questions about a phone. I told them the 

phone got stolen from me. They tell me I lying. Officer 

Johnson tell Ferguson get the bat and a bag out of my Office. 

They put me in this room. After I tell them I don't nothing 

about this phone again. ASP Fernander or Chief Fernander 

he come walking there. He say, he ain't gat to talk, we ga make 

him talk. We ga kill him. After they start beating me, beating 

me, they start choking me with this fish bag. Johnson start 

beating me. I keep telling them I don't know what they talking 

about. They beat me until I start to throw up blood. So, when 

I pass out they throw water on me bring me back too. Johnson 

say we are going to kill him. So when they choke me and choke 
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me. Johnson say take that off his head he may dead.so after I 

pass back out again. When I get back up again I was in the 

hospital but I can't remember how I get in the hospital. 

 

Q. Do you remember where all of this took place? 

 

A. All this took place in the room with plenty blood on the 

wall. When you come out of the cell the room straight ahead. 

Two rooms on this side and the bathroom on this side. 

 

Q. Where is the room? 

 

A. At CID, sir? 

 

39. And then 

 

Q. What happened that night in CDU, if anything, do you 

recall? 

A. The next morning they came back and take me out of the 

cell again. Ask me if I can tell them what's going on. I tell I 

don't know nothing what's going on. They start telling me say 

they are going to kill me for sure. As soon as I gone in there, 

Ferguson lick me in my head with a bat. I show officer 

Johnson why they doing that to me. They put bag over my 

head and start beating me again. I show them I don't know 

nothing. They keep beating me until I black out again. 

Beating me and beating me. I can't remember all what took 

place in there. But I show them I don't know nothing what 

they talking about. I have no involvement in matter what they 

talking about. 

 

Q. So when Officer Johnson stated in the witness box that you 

gave him an interview in the presence of Officer Ferguson, 

what do you say to that? 

 

A. That wasn't no true. 

 

Q. You heard him also say you gave statement, is that 

correct? 

 

A. That wasn't no true. 

 

Q. So, you also heard him say you initialed your answers in 

the interview? 
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A. ASP Fernander sign that, sir. 

 

Q. Is it also true you heard him say you signed the statement, 

what do you say to that? 

 

A. I never sign nothing, sir. I couldn't write my hand was 

messed up. All that handcuff injury that they put on my hand. 

 

40. This evidence is to the effect that he was beaten whilst he was being questioned by the 

police and it is not likely that beatings if it happened occurred after the confession 

statement was made. In my view, the issue of whether the confession was obtained by 

oppressive was a real issue for the jury to consider. 

 

41. In my judgment, the direction ought to have made it clear that not only must the jury 

be satisfied that the statement was made; but also that they must not have any doubt 

that the statement was not made after the beating which the appellant claimed was 

inflicted on him whilst he was being questioned.  

 

42. The judge’s statement that “There's no allegation that the defendant was beaten to 

make these oral or written statements on the 12th of August 2009” was in my 

judgment not fair to the appellant as he clearly had given evidence that he was beaten 
from the beginning of his questioning by the police officers. The direction in my view 

should have been more balanced. 

 

43. Having said, that I have no doubt that if the judge had given the more balanced direction 

as I have suggested, the jury would still have convicted him. His allegations of beatings 

was not supported by any other evidence and contradicted by his aunt’s testimony.  

 

44. I have no doubt of the safety of the conviction and would have applied the proviso in 

any event. 
 

 

 

______________________________________ 

The Honorable Sir Michael Barnett, P, Kt 


