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 Application for Extension of Time- Taxation of Costs- Bill of Costs- Court of Appeal Rules Section 

9- Court of Appeal Rules Section 35(2) 

 

On the 19th July 2021, the Court made an order granting costs to the Applicant. The Applicant filed 

his Bill of Costs and Notice of Taxation on 21 January 2022. This date was 3 months past 

prescribed date within which the Applicant had to file for the Taxation of Costs. On the 5th May 

2022, the Applicant filed a Summons seeking an order for an extension of time to file his Bill of 

Costs. The Summons was supported by an affidavit sworn by one of his attorneys in which she 

explained that the delay in filing was due to the pressures of having to deal with the various other 

pressing matters. 

Held: Application allowed. The Applicant will pay the costs of this application, such costs to be 

taxed if not agreed.  

The Court is required to balance the three considerations of (1) length of delay; (2) reason for delay 

and (3) the prejudice resulting if any. It is also important to keep in mind that each case must be 

determined on its own merit after due consideration of the facts of that particular case. 

It is clear that none of the three considerations by themselves is so stark in this case as to be 

overwhelmingly determinative. There are some cases where the delay is so egregious that there 

could be no reasonable explanation for that delay and the prejudice to the other party is front and 

center. There may be cases where the delay is long but there is a good explanation for the same.  

There may also be cases where the delay is not inordinate but the excuse is not acceptable. In the 

latter two scenarios the issue of prejudice becomes very important. The question in such cases 

would turn on how the court views the issue of prejudice incurred if any. 

After a full consideration of the issues in this matter the Court is satisfied that this is a case where 

leave should be granted. The determining factor in this case is that the Court is not satisfied that 

the Appellant has suffered such prejudice that it would be unjust to grant the extension. This is not 

to say that this Court approves of the delay, or that it accepts the unacceptable excuse proffered 

for the same. The Court is reminded of its role in these applications to arrive at the justice of the 

case and not to penalize parties for their shortcomings. 

However, Counsel are reminded that the Court of Appeal Rules are intended to facilitate the 

orderly and efficient management and disposition of appeals and compliance is expected. While 

the interests of justice will dictate the outcome of specific cases involving non-compliance with 

the Rules, it would be imprudent for parties to assume that they can breach the Rules with 

impunity. 

Colebrooke and another v. The National Insurance Board [2012] 2 BHS J. No. 41 applied 

Bank for Credit and Foreign Commerce (Overseas) Limited v European Caribbean Resorts 

Company Limited and John Fowler and Norbert Ginkel No. 510 of 1980  considered 

Michael Wilson & Partners, Ltd v. Sinclair [2012] 2 BHS J. No. 58 considered 

Pamplin v. Fraser (No. 2) (Q.B.D.) [1984] 1385 mentioned  

London Borough of Southwark v. Nejad and Others [1999] 1 Costs L.R. 62 considered 
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______________________________________________________________________________ 

 

RULING 

_____________________________________________________________________________ 

 

Ruling delivered by The Hon. Mr. Justice Milton A Evans, JA 

 

1. This is an application by Summons filed by the 3rd Respondent on the 5th May 2022 seeking 

an order for an extension of time to file his Bill of Costs to begin proceeding for Taxation 

of Costs. The application was supported by an Affidavit sworn by Monique V. A Gomez 

on the 4th May 2022 and filed on the 5th May 2022. 

 

2. The order granting costs to the Third Respondent (“hereinafter the Applicant”) was made 

by this Court differently constituted on the 19 July, 2021.  Section 35 (2) of the Court of 

Appeal Rules provides that:- 

“(2) A party entitled to have costs taxed as ordered by the court shall begin 

proceedings for the taxation of those costs by filing within three months after 

the judgment, direction or order was pronounced or made.” [Emphasis added] 

3. For the purposes of this application, Section 9 of the Court of Appeal Rules is important. 

That rule provides - 

“9. (1) “The Court may, on such terms as it thinks just, by order- 

(a) extend the period prescribed by these Rules for the doing 

of anything to which these Rules apply; 

(b) extend the period specified in any judgment, order or 

direction of the court, or of the court below, for the doing of 

anything to which the judgment, order or direction relates; or 

(c) direct a departure from these Rules in any other way where 

this is required in the interests of justice. 

(2) The power of the court, under the provisions of paragraph 

(1) , to extend any period so prescribed or specified, is 

exercisable notwithstanding the expiration of the period so 

prescribed or specified.” [Emphasis Added] 

4. It is noteworthy that under rule 9(1)(c) the Court is vested with a wide discretion to “extend 

the period prescribed by these Rules for the doing of anything to which these Rules 

apply.” The only criterion for the exercise of the discretion is that the Court be satisfied 

that the departure from the Rules is “required in the interests of justice.” 
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5. A review of the relevant authorities show that the courts have adopted a policy of 

considering: (1) the period of delay; (2) the reason for the delay; and (3) the prejudice if 

any which has been caused by the delay. In the case of Colebrooke and another v. The 

National Insurance Board [2012] 2 BHS J. No. 41    Allen, P observed as follows:- 

“15 The case of London Borough of Enfield v. P. [1997] 1 Costs 

L.R. 73, although recognized as a leading authority with respect 

to delays in commencing taxation proceedings, is largely based 

on the UK's rules which provisions are not found in our Court 

of Appeal Rules. Notwithstanding that, the case sets out what 

the relevant circumstances are for granting an extension of time 

within which to begin taxation, and I adopt them here. The 

circumstances were said to include the duration of the delay; the 

extent to which it is explained or excusable; the degree of 

prejudice suffered by any other party and any additional 

interest.” 

 

The period of the delay. 

6. In the present matter, the three (3) months’ time began to run from the date of the ruling 

on costs which was on the 19th July, 2021, and as such the time within which the Applicant 

was to begin taxation proceedings expired on 19th October, 2021. The Applicant filed his 

Bill of Costs and Notice of Taxation on 21 January 2022, 3 months and 2 days after the 

expiration date. However, he did not file his application for an extension until about 4 

months after he filed his late Bill of Costs thus the total delay is some seven months. The 

Applicant asserts that the delay was not inordinate whereas the Appellant contends that the 

delay was in fact inordinate. 

 

The reason for the delay. 

7. In her affidavit filed in support of the application Ms. Gomez stated as follows: 

“7. On the 1st day of July, A.D. 2021 we appeared before the 

Court of Appeal on the appeal of Madam Justice Grant-

Thompson’s on the Constitutional application on behalf of the 

Appellants as well as an application for a Stay of the order of 

the Court of Appeal. 

8. That because of the various applications there was a delay in 

the preparation of the Bill of Costs and trying to settle the costs 

of Lead Counsel the time for filing the Notice of Taxation 

passed. 
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9. That the Notice of Taxation was filed on the 21st day of 

January, A.D.2022 and I am requesting the leave of the Court 

for an extension of time for the taxation of the costs of the 3rd 

Respondent.” 

8. The Applicant submits that the reasons provided for the delay i.e. having to attend to the 

hearing before the Court of Appeal relative to the Appellant’s application for leave to 

appeal to the Privy Council and dealing with the hearing of the appeal on the Constitutional 

appeal involving the parties, were reasonable and justified the delay. The Appellant 

contends that the Applicant has been delinquent throughout this whole process. 

 

The issue of prejudice. 

9. The Applicant contends that the Appellant has suffered no prejudice as a result of the delay 

and points out that the affidavit filed by the Appellant does not identify any prejudice which 

they have suffered. The Appellant in their submission contend that there is a presumption 

of prejudice as even one day is prejudicial. Counsel further argued that the Appellant has 

the right, like any other party, to not have an amount of unquantified debt hanging over 

their heads.  

DISCUSSION 

10. As should be expected the issue as to extension of the time within which to file a Bill of 

Costs has been dealt with on previous occasions in this jurisdiction. The two leading cases 

are (1) Colebrooke and another v The National Insurance Board No.127 of 2008 ; 

and(2) Bank for Credit and Foreign Commerce (Overseas) Limited v European 

Caribbean Resorts Company Limited and John Fowler and Norbert Ginkel No. 510 

of 1980. Bank for Credit and Foreign Commerce was a decision of Georges CJ in the 

Supreme Court and Colebrooke was a decision of this court where the leading Judgment 

was delivered by Allen, P. Applications of this nature are governed by Rule 59 of the Rules 

of the Supreme Court whereas in this Court Rule 9, as indicated above, is the operative 

provision. However, there are no material differences between the two provisions save that 

in the Supreme Court the Registrar is vested with the power to extend the time within which 

to file a Bill of Costs. 

 

11. Allen, P in Colebrooke dealt extensively with the decision in Bank for Foreign 

Commerce and as such, a review of Colebrooke will be adequate for the purposes of our 

review of the legal position in this jurisdiction. In Colebrooke the Notice of Motion for an 

extension of time was filed thirteen months after the expiration of the time limited for filing 

the Bill of Costs.  

 

 

12. In analyzing a wide range of legal authorities on the issue of extending the time for 

commencing the process of the recovery of costs, Allen, P stated as follows: - 
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“11. There is no mention in Rule 9 of any specific considerations 

which the court should take into account when exercising its 

discretion, nonetheless, the common law cases on this issue are 

useful, and provide some guidance. 

12. The decision of the Supreme Court of The Bahamas, in the 

case of Bank for Credit and Foreign Commerce {Overseas) 

Limited v. European Resorts Caribbean Company Limited et. al. 

No. 510 of 1980, which was not cited by the parties, is 

particularly persuasive. Then Chief Justice Georges reviewed 

the decision of the Registrar's refusal to extend the period for 

filing a Bill of Costs. At page 5, he said: 

" ..Delay can, therefore, result in a near total deprivation of 

costs. What must be considered is whether such deprivation will 

not be imposed unless the delay results in prejudice to the other 

party. 

I understand Mr. Isaacs to contend that if no reasonable 

explanation is given by the delinquent attorney for the delay 

then that failure should result in the Registrar refusing to extend 

the time under Order 59 rule 14(1). Mr. Seligman cannot be said 

in this case to have given a reasonable explanation. Paragraph 

(4) of his affidavit states:- 

"(4) The delay on my part in having the said Bill of Costs drawn 

up was mainly due to extreme pressure of work obliging me in 

my professional capacity to place the interests of clients above 

those of myself and my firm." 

…The inference may be reasonably drawn from Mr. Seligman's 

affidavit that the delay did not really need an explanation since 

the plaintiff had been relieved from payment so long as the bill 

had not been taxed and that was a benefit to the plaintiff. Since 

this argument is applicable in every case where taxation is 

delayed, the rule prescribing a time limit for leaving the bill 

could be relegated to the category of the irrelevant.  I do not 

think that provisions as to time in the rules of court should be so 

viewed. They are prescribed to ensure that steps in the process 

of litigation are promptly taken. Justice delayed may often mean 

justice denied. The powers vested in the Court to extend the 

fixed periods are intended to prevent the rules being used to 

perpetrate injustice but they are predicated on the existence of 

good reason being given for the delay." 
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13. In the English Court of Appeal case of Drake & Fletcher Ltd. 

v. Clark (1968) 112 8J 95 CA, Lord Denning determined: "that 

there had been prolonged and inexcusable delay in taxing the 

costs. The defendant was entitled to know the amount of his 

liability and be in a position to meet it." In that case, the delay 

was approximately three years and the defendant submitted 

that he had been prejudiced by the delay and should instead pay 

a nominal amount, which was in fact ordered.  

14. In the case of Hardial and Another v. Sookhia 261 (1980) 28 

WIR, Luckhoo J.A. considered an application for an extension 

of time within which to appeal. In that case, the requirement as 

per the Court of Appeal Rules was that 'good and substantial 

reasons' be shown before the time was extended. Nevertheless, 

the learned judge's comments on the importance of striking a 

balance between strictly adhering to the rules of procedure and 

being too lax in applying those rules, are instructive. At page 

265, Luckhoo J.A. said: 

"...the principle that rules laid down or sanctioned as to time are 

to be observed unless justice clearly indicated that they should be 

relaxed. It is true that the modern tendency is to give a liberal 

construction to rules regulating practice and procedure. Courts 

avoid a too harsh and rigid construction. They realize that rules 

are designed to serve justice, and, as I observed in an earlier case, 

they provide the machinery of the law, the channel and means 

whereby the law is administered and justice is reached. One should 

seek to strike a fair balance between a too-rigid application of 

principle and the giving of too much latitude to those who failed 

to comply. Principles should be adapted to meet the changing 

circumstances of the times. But, at the same time, one should bear 

in mind that respect for, and faithful observance of, the rules will 

always ensure a smooth working of the machinery for the 

determination of a litigant's rights." 

15. The case of London Borough of Enfield v. P. [1997] 1 Costs 

L.R. 73, although recognized as a leading authority with respect 

to delays in commencing taxation proceedings, is largely based 

on the UK's rules which provisions are not found in our Court 

of Appeal Rules. Notwithstanding that, the case sets out what 

the relevant circumstances are for granting an extension of time 

within which to begin taxation, and I adopt them here. The 

circumstances were said to include the duration of the delay; the 

extent to which it is explained or excusable; the degree of 
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prejudice suffered by any other party and any additional 

interest. 

16. In Casimir v. Shillingford and Pinard (1967) 10 W.I.R. 269, 

which was also a case involving an application for an extension 

of time within which to bring an appeal, A.M. Lewis, C.J. found 

that although a delay of six days was not inordinate, counsel's 

explanation that the delay was due to the pressures of work, was 

unsatisfactory. Of counsel's request to indulge him, the learned 

judge said the following: 

“If the court did that, then it would be tantamount to doing away 

with the rule, and it would open the way to a flood of applications 

by solicitors who might not be diligent in the conduct of their 

clients’ business, to apply for the indulgence of the court." 

17. In the case of Pamplin v. Fraser (No. 2) (Q.B.D.) [1984] 1385, 

1390 Parker J. commented on the discretion to grant extensions 

and specifically, on the question of prejudice. He said: 

"There is ample authority that extensions should not be lightly 

granted and in the present case no justification for the delay was 

shown...No particular prejudice was shown, but it is clear that 

mere delay can amount to prejudice and, where, with no possible 

excuse, the effect of the delay is to keep hanging over the 

applicant's head..." 

18. However, in Chapman v. Chapman and others, [1985] 1 All 

ER 757, a case involving an application by the paying party 

under Order 62 rule 7(5) of the English Rules for an order that 

the receiving party be granted only nominal costs for failing to 

procure or proceed to taxation, Sir Robert Megarry VC decided 

that the only cases in which prejudice may be inferred from 

delay are those where it was impossible to adduce evidence of 

prejudice. He said at pages 766, 767: 

"l have stressed this point in view of what was said in the Pamplin 

case: 'No particular prejudice was shown, but it is clear that mere 

delay can amount to prejudice...(see [1984] 2 All ER 693),...The 

power under r 7(5)may be exercised in appropriate cases, and 

these (in words that I have already quoted) will normally 'only be 

those where the delay has been inordinate and inexcusable and 

where either specific prejudice is established or the delay is so long 

that prejudice can be inferred' (see [1984] 2 All ER 693... )l would 

read these references to delay which suffices to establish prejudice 

as referring only to those cases where it has become impossible to 
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adduce evidence of prejudice and not as enabling a paying party 

to refrain from adducing evidence of prejudice and rely on 

prejudice being inferred from mere delay. If I am wrong in reading 

the dicta thus, then with all due respect I must say that I disagree 

with them." 

19. It is to be noted that Megarry V.C. followed Drake & Fletcher 

Ltd v Clarke (above) in deciding Chapman v. Chapman (above). 

Interestingly, Drake & Fletcher Ltd v Clarke was also a case 

decided under rule 7(5) (above), and, Megarry V.C. at page 761 

of Chapman v. Chapman, in applying the dicta in Drake & 

Fletcher Ltd v Clarke to cases of delay in initiating taxation 

generally, opined that the court in Drake & Fletcher Ltd v Clarke 

must have held that the words 'fails to proceed with taxation' 

were wide enough to ‘include failing to initiate taxation without 

such delay as suffices to prejudice the other party’. 

20. Moreover, the applications in Chapman v. Chapman and 

others, and Drake & Fletcher v Clarke, (above) were by the 

paying parties asking for the award of only nominal costs on 

applications by the receiving parties for an extension of time 

within which to proceed with taxation, and in my view are 

distinguishable from the present case. 

21. Waller L.J. in the case of London Borough of Southwark v. 

Nejad and Others [1999] 1 .Costs L.R. 62 provides useful 

guidance in weighing the factor of prejudice when exercising the 

court's discretion in extending time within which to lodge a Bill 

of Costs. At page 69, the learned judge states: 

“The question is whether the judge in this case applied the correct 

principles and/or was plainly wrong in concluding that this was a 

case in which an extension of time to lodge the bill should simply 

be refused...the courts should not adopt a mechanistic approach to 

questions of extending time. The court should not for example 

fetter itself from exercising a discretion to extend time simply 

because there is no explanation for the delay and in particular 

because there is no explanation which is acceptable as a reason 

for the delay. Each case will depend on its own circumstances. But 

I would emphasise  the explanation given or the lack of it or the 

frankness of it are factors which the court is entitled to take into 

account in exercising its discretion, and the prejudice to its 

opposing party is also a factor to be placed in the scales, but is not 

necessarily determinative any more than any other factor. The 

exercise is one of balancing all the relevant factors, and where the 
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result of not granting an extension will be draconian, the court is 

concerned to assess the proportionality of the resulting penalty to 

the applicant to his failure or failures. 

22. In light of the above legal authorities, it is my opinion that a 

balancing exercise as encouraged by Waller LJ in the case of 

London Borough of Southwark v Nejad is appropriate when 

determining whether to exercise the Court’s discretion. Thus, 

the factors as set out in the case of London Borough of Enfield v 

P. (above) must be separately considered and given equal 

weight.” [Emphasis added] 

13. I am in full agreement with the position articulated by Allen, P. In my view we are required 

to balance the three considerations of (1) length of delay; (2) reason for delay and (3) the 

prejudice resulting if any. It is also important to keep in mind that each case must be 

determined on its own merit after due consideration of the facts of that particular case. 

Finally, we must keep in mind the view expressed by Luckhoo JA in Hardial and Another 

v. Sookhia that the “rules are designed to serve justice, and… they provide the machinery 

of the law, the channel and means whereby the law is administered and justice is 

reached. One should seek to strike a fair balance between a too-rigid application of 

principle and the giving of too much latitude to those who failed to comply.” 

 

14.  In the case of Michael Wilson & Partners, Ltd v. Sinclair [2012] 2 BHS J. No. 58 

Conteh JA observed that:- 

“96 However, on the balancing act which the court must embark 

upon in order to exercise its discretion under Rule 9 judiciously, 

whether or not to grant an extension of time, to enable the 

applicant to proceed to the taxation of its costs, I am persuaded 

that it should not be a mere mechanistic exercise. It must be a 

careful and judicious exercise, taking all the facts in the case in 

the round, and informed by the special circumstances of the 

case. Each case, of course, must depend on its surrounding 

circumstances.” [Emphasis added] 

15. The parties in this matter agree that the period of delay is seven months. It must however 

be noted that the Applicant did make an effort by filing a Bill of Costs on 21 January 2022 

which was subsequently set for hearing before the Acting Deputy Registrar but could not 

proceed as the Bill was filed outside the three-month period. Therefore, the amount of costs 

claimed by the Applicant against the Appellant under the costs order made on 19 July 2021 

was apparent from the Bill of Costs filed on 21 January 2022.   

 

16. Mrs. Clarke-Maycock on behalf of the Appellant contended that ‘even one day delay is 

prejudicial’. It follows that she relies primarily on the presumption of prejudice based on 

the period of delay. She does, however, make the point that her client is entitled to know 
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the extent of the debt hanging over his head. I accept that prejudice does not have to be 

specifically shown, but may be presumed from delay for which there is no justification. 

See. Pamplin v. Fraser (No. 2) (Q.B.D.) [1984] 1385; and Bank for Credit and Foreign 

Commerce (Overseas) Limited v. European Caribbean Resorts Company Limited et. 

al. No. 510 of 1980. 

 

17. In my view it is clear that none of the three considerations by themselves is so stark in this 

case as to be overwhelmingly determinative. There are some cases where the delay is so 

egregious that there could be no reasonable explanation for that delay and the prejudice to 

the other party is front and center. There may be cases where the delay is long but there is 

a good explanation for the same.  There may also be cases where the delay is not inordinate, 

but the excuse is not acceptable. In the latter two scenarios the issue of prejudice becomes 

very important. The question in such cases would turn on how the Court views the issue of 

prejudice incurred if any. 

 

18. My assessment of the present case is that the delay is unfortunate but not inordinate. I also 

take into consideration the fact that some effort (although ineffective) was made earlier to 

comply when the Bill of Costs was filed on 21 January 2022. The reasons provided for the 

delay amount in essence to a statement that the pressure of work prevented the lawyers 

from dealing with the matter. The authorities clearly establish that this is not a valid excuse. 

I note that Ms. Gomez spoke of the difficulty of obtaining the costs of her leader who the 

record reflects is a member of another firm but that is merely an extension of the contention 

that the lawyers were busy with other matters and did not get to the preparation and filing 

of the Bill of Costs within the requisite time period. While this is not an acceptable excuse 

the circumstances in this case do not in my view display a willful disregard for the Rules 

by the Applicant. The authorities do not support the view that in every case where there is 

the absence of an acceptable excuse for the delay a court is required to refuse to grant an 

extension. It is clear that the absence of an acceptable excuse plays an important role in the 

balancing of the considerations but does not inexorably result in a refusal – see London 

Borough of Southwark v. Nejad and Others at page 69 (supra) and paragraph 14 above. 

 

19.  After a full consideration of the issues in this matter I am satisfied that this is a case where 

leave should be granted. The determining factor for me is that I am not satisfied that the 

Appellant has suffered such prejudice that it would be unjust to grant the extension. This 

is not to say that this Court approves of the delay, or that it accepts the unacceptable excuse 

proffered for the same. However, I remind myself that the role of the Court in these 

applications is to arrive at the justice of the case and not to penalize parties for their 

shortcomings. I am guided by the wisdom of Waller LJ in the case of London Borough of 

Southwark v. Nejad and Others [1999] 1 Costs L.R. 62 where he opined that:- 

“The exercise is one of balancing all the relevant factors, and 

where the result of not granting an extension will be draconian, 

the court is concerned to assess the proportionality of the resulting 

penalty to the applicant to his failure or failures.” 
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Conclusion 

20. In the circumstances of this case as I have found them, I would grant the order sought which 

will have the effect of validating the Bill of Costs which has already been filed on the 21st 

January 2022. 

 

21. Counsel are reminded that the Court of Appeal Rules are intended to facilitate the orderly 

and efficient management and disposition of appeals and compliance is expected. While 

the interests of justice will dictate the outcome of specific cases involving non-compliance 

with the Rules, it would be imprudent for parties to assume that they can breach the Rules 

with impunity. On the subject of filing Bills of Costs, I endorse the following statement by 

Allen, P in Colebrooke:  

“33…a Bill of Costs must be filed in a timely fashion, and if there 

is either settlement negotiations ongoing, or it is intended to 

apply for leave to appeal to the Privy Council, an adjournment 

of the taxation pending the outcome of the settlement 

negotiations, or the application for leave, as the case may be, 

ought to be obtained in order to preserve the receiving party’s 

right to have the bill taxed (see: Lystra Linette Manohar- 

Maharaj v. Shastri Kumar Manohar-Maharaj (Civil Appeal from 

the High Court of Trinidad and Tobago No. 68 of 1995 at page 

9)…”      

Costs 

22. I also order that the Applicant pay the costs of this application, such costs to be taxed if not 

agreed. I am aware that the usual order is that the successful party on an application will 

normally be granted costs. However, this application was made necessary by the failure of 

the Applicant to comply with Rule 35 (2) and thus must bear the responsibility of the costs 

incurred by this application.  

__________________________________________ 

                  The Honourable Mr. Justice Evans, JA  

 

 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 

 

 

__________________________________________ 

  The Honourable Sir Brian Moree, JA              
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