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DATES: 24 March 2022; 6 April 2022

******************************************

Civil Appeal- Application to Strike Out- Want of Prosecution- Restoration of Appeal - Non
Compliance with Order of the Registrar

On 4 December 2018, Evans, J granted Certificates of Title to the parties involved in a
quieting action brought pursuant to the Quieting of Titles Act. The appellant sought to appeal
the matter. On the 18th September, 2019 the matter come up for hearing. Neither the
appellant nor his counsel appeared. The Court acceded to a request by the respondents to
strike out the appeal for want of prosecution. The appellant then applied to the Court for the
restoration of the appeal. That application was heard on the 11th February, 2020 and in a
judgment delivered on the 6th August, 2020, the Court in a majority decision restored the
appeal. On 17 March 2022, the first respondent filed a Notice of Motion seeking an Order to
dismiss or strike out the appellant’s Notice of Appeal for Want of Prosecution. On 24 March
2022, after hearing the arguments, the Court acceded to the request to strike out the appeal.

Held: Application to strike out appeal allowed. The appellant is to pay the respondent’s costs,
to be taxed if not agreed.

The appellant took no steps to have his summons to extend the time for complying with the
Registrar’s Order of the 11th February, 2019, nor did he seek an Order to vary the Registrar’s
Order. The Record of Appeal is still not in compliance with the Registrar’s Order . The
appellant has done nothing since the Order of the court on the 6th August, 2020 except to pay
the costs of that hearing. He has allowed the appeal to remain hanging over the heads of the
respondents for over 18th months.

Although striking out an appeal not decided on its merits is a draconian steps that courts are
reluctant to take, modern litigation requires strict compliance with orders of the court and
compliance with its rules. It would, in our judgment, be sending a wrong message to litigants
and their attorneys if we would to ignore and/or seem to condone this type of behavior. We
acceded to the request to strike out the appeal on the ground of the appellant’s failure to
comply with the Order of the Registrar made on the 11th February, 2019.
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______________________________________________________________

REASONS
______________________________________________________________

Reasons delivered by The Hon. Sir Michael Barnett, President

1. When this matter came for hearing, the First Respondent applied to strike out the appeal
for want of prosecution. The appellant had not complied with the Order of the Registrar
made at the hearing for the settling of the record. We acceded to that application and
promised to set out our reasons.

2. The appeal in this matter was filed on the 14th January, 2019. It was an appeal against an
Order by Evans J made on the 4th December, 2018 on a petition by the appellant under
the Quieting of Titles Act in respect of 978.55 acres of land in Long Island. The judge
had granted certificate of title to each of the three parties in respect of a portion of the
land based on what he determined to be a possessory title as a result adverse possession.

3. A Summons to Settle the Record was heard on the 11th February, 2019 and an Order was
made requiring the appellant to prepare and file a Record for the Appeal in 45 days. That
45 days period expired on the 28th March, 2019.

4. On the 9 April, 2019, the appellant filed a Summons seeking “an order to extend the time
ordered to settle the record by thirty (30) days.” That summons was supported by an
affidavit of counsel for the appellant in the following terms:

1. That I am instructed by the Appellant in SCCivApp No. 2
of 2019.

2. That by Order of the Registrar dated the 11th day of
February A.D., 2019 I was ordered to, among other things,
file a Certificate of Compliance within fifty (50) days of the
date of the said Order.

3. That the fiftieth day falls on Wednesday the 3rd April A.D.
2019.

4. That we have obtained most of the documents which
comprise the Schedule of Documents, there remain
documents which we have not yet obtained. These include
but are not limited to, the following: (a) final submissions
of Counsel for Henry Taylor, (b) final submissions of
Counsel for Linda Cartwright, ( c) transcripts of all
hearings, (d) judge’s notes in relation to all hearings, (e)
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plans filed per Justice Evans’ Order by Counsel for the 1st
and 2nd Respondents, (f) Final Order and Certificates of
Title in relation to the 1st and 2nd R(g) Order filed the 29th
August A.D., 2019.

5. That I contacted Counsel for the 1st Respondent this
morning to indicate that we would be seeking an extension
of thirty (30) days. He indicated that he would take
instructions from his client and revert to me thereafter.

6. That I also contact Counsel for the 2nd Respondent who had
no objections to a thirty (30) day extension.

7. That I make this affidavit in support of an application for
the extension of time for a period of thirty (30) days to
enable Counsel to comply with the Registrar’s Order dated
the 11th February A.D. 2019.

8. That the contents hereof are true and correct to the best of
my knowledge, information and belief.”

5. This affidavit was misleading. Although the appellant had 50 days to file an Affidavit of
Compliance, he only had 45 days to prepare and serve the Record of Appeal.

6. On the 12 June, 2019 the appellant filed three volumes of what purports to be a Record
of Appeal. This was so notwithstanding that no extension of time had been received and
that the Records (albeit three volumes) was not complete and not in compliance with the
Registrar’s Order of 11th February, 2019.

7. On the 18th September, 2019 the matter come up for hearing. Neither the appellant nor
his counsel appeared. The court acceded to a request by the respondents to strike out the
appeal for non appearance.

8. The appellant then applied to the court for the restoration of the appeal. That application
was heard on the 11th February, 2020 and in a judgment delivered on the 6th August,
2020, the court in a majority decision restored the appeal.

9. In his minority judgment in which he would not have restored the appeal, Isaacs, JA said:

“48. The behaviour of the applicant discloses a decided
failure to proceed with his appeal with any degree of alacrity
and with no reasonable excuse given for this slothful
approach. We perceive a pattern of delay in the Court below
and in this Court. It appears that Mr. Hanna failed to act
with alacrity and to give this matter the attention it required.
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49. Having considered the arguments for and against the
application for restoration of the appeal and having balanced
the relevant factors, I am not convinced that this is a fit and
proper case in which we should exercise our discretion to
accede to the appellant's application.”

10. Although Moree, CJ and I agreed to restore the appeal we made the following comments:

“6. I agree with the comments made by Isaacs JA of
unacceptable manner in which this appeal has been
conducted, the behavior of counsel for the appellant in the
prosecution of the appeal and the non-compliance of the
Court of Appeal rules. All of the criticism levied by Justice
Isaacs is warranted.” (Barnett, P)

17. procedural history of these proceedings raises issues with
regard to the way in which they have been conducted on
behalf of the appellant. Both the President and Isaacs JA
adverted to this matter in their respective judgments. There
should be no ambivalence about the importance of complying
with the Rules and procedures of this Court. The authorities
on this point cited by the President and Isaacs JA are
consistent, resolute and easily comprehended. Counsel and
litigants in this court should govern themselves accordingly.

19.In all the circumstances of this case, I agree with the
disposition of the Application set out in the judgment of the
President. Therefore, for the reasons stated in that judgment,
I would accede to the Application and restore the appeal
subject to the condition imposed by the President in
paragraph 14 of his judgment. In my view, this is a
proportionate and measured judicial response to the events
which have occurred in this case. I would only add that, in my
view, bearing in mind the history of these proceedings, an
expedited date should be given for the hearing of this appeal
if the costs are paid by the appellant to each of the
respondents within the time period specified in paragraph 14
of the President’s judgment. The interests of justice require
that this matter should be completed without any further
delays.” ( Moree, CJ)
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11. Notwithstanding those observations, the appellant took no steps to have his summons to
extend the time for complying with the Registrar’s Order heard nor did he seek an order
to vary the Registrar’s order. The Record of Appeal is still not in compliance with the
Registrar’s Order of the 11th February, 2019. Indeed he has done nothing since the Order
of the court on the 6th August, 2020 except to pay the costs of that hearing.

12. He has allowed the appeal to remain hanging over the heads of the respondents for over
18th months.

13. It was a continuance of what Isaacs JA described as “a decided failure to proceed with
his appeal with any degree of alacrity and with no reasonable excuse given for this
slothful approach”.

14. Although striking out an appeal not decided on its merits is a draconian steps that courts
are reluctant to take, modern litigation requires strict compliance with orders of the court
and compliance with its rules.

15. It would, in our judgment, be sending a wrong message to litigants and their attorneys if
we would to ignore and/or seem to condone this type of behavior. To do nothing for
more than 18th months cannot be excused.

16. In exercising our discretion to strike out the appeal at this stage, we are not unmindful
that we have read the Notice of Appeal and the submissions filed in support of it. Suffice
it to say that it was an ambitious appeal with very little prospects of success.

17. In his judgment Evans, J set out what occurred at the beginning and the manner in which
the investigation was conducted. He said:

“11. It appears that following the hearing of the interlocutory
matters, the parties hereto met in an attempt to come to an
agreement which would avoid drawing out the proceedings
and costing all of the parties more in time and money. In so
doing the parties agreed to divide the Subject Land
apportioning certain specified quantities of acres as between
the parties subject only to the parties agreeing to the location
of the acres apportioned to each party.

12. This agreement was communicated orally to the Court at
the hearing of this matter on the 11th of September 2012 by
Mr. Barry Sawyer who then represented the Petitioner. The
transcript of that date reflects his communication in the
following terms:

“ My Lord the parties have exhaustedly
considered the strength and weaknesses of
each of the parties cases with relation to that
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and have basically agreed a certain position
and you know and we have agreed in
principle that we would agree to that the
court grant a petition to each of these party
hear (sic) based on the fact that they have
some interest in the whole of the property
and we have agreed in principle that there
would be division of the land to the extent of
Henry Taylor at four hundred and twenty
three acres, and Linda Cartwright to 343
and the Petitioner to 213 acres of the tract of
the land”

13. The Court’s position was made very clear that what was
proposed by the parties was untenable. The transcript reflects
the Court’s position in clear terms as follows:

“ THE COURT: All of that is good but the
Court’s responsibility as I understand it it
under the law is to investigate the claims that
have been put in before the court and so the
parties can come and agree whatever they
want you must first satisfy me that you have
a claim

MR. SAWYER: My Lord-

THE COURT: It would seems to me, Mr.
Sawyer that what you need to do is have your
parties provide their evidence before the
Court and if the other parties have no
objection to the evidence before the court
and if there is no objection to the evidence
they would not cross-examine and would not
challenge so the evidence must be provided
for an assessment..”

14. Further on the Court made the following statements to the
parties:-

“THE COURT: I have been around long
enough to Mr. Sawyer to have seen many
travesties not that I am accusing you of any,
but I will be negligent if I will not follow the
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procedures set down by the law and make
exception because I would have no defence if
it turns out a mistake has been made”

…

“Even with the witness statement the witness
still have to come and give their statement
bottom line I am saying is, all I am saying is
this, we have to follow the establish (sic)
procedure. And I am not going to agree with
any short cut that takes away completely
from the establish procedure…”

…

“ If they have witness statements all the need
to do is come and go in the witness box and
confirm to the witness statements made
available for cross-examination at which
point the parties will indicate either I have or
do not have no questions if they have no
questions the witness is excused and the next
one come along but I will not have a situation
where a witness does not come to court and
give evidence and give a judgment.”

15. It was with this clear understanding and upon this basis
that the parties proceeded to trial on the 11th September 2012
and the trial continued and concluded on the 12th September
2012. At trial witnesses were called for all parties elected not
to cross-examine any of the witnesses who gave evidence.”

18. He heard the uncontroverted evidence (there was no cross-examination of any witnesses)
and determined the matter on the basis of the evidence of actual possession.

19. The grounds of appeal do not challenge any finding of facts by the trial judge. In the
circumstances the appeal had very little prospects of success.
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20. It is for all these reasons we acceded to the request to strike out the appeal on the ground
of the appellant’s failure to comply with the Order of the Registrar made on the 11th
February, 2019. The appellant is to pay the respondent’s costs, to be taxed if not agreed.

__________________________________________
The Honourable Sir Michael Barnett, P

__________________________________________
The Honourable Mr. Justice Isaacs, JA

__________________________________________
The Honourable Madam Justice Crane- Scott, JA


