
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCivApp. No. 106 of 2021 

 

IN THE MATTER of all that piece parcel or Lot of land containing 188.22 acres situated on Rum 

Cay one of the Islands of the Commonwealth of the Bahamas situate on the Eastern Coast of Rum 

Cay bounded on the NORTH by Crown Land and running thereon Two Thousand Four Hundred 

Seventeen and Ninety-nine hundredths (2417.99) Feet and on the EAST by the sea and running 

thereon Three Thousand Two Hundred Thirty-three and Seventy-one hundredths (3233.71) Feet 

bounded on the SOUTH by Crown Grant to John Storr and running thereon Two Thousand Six 

Hundred and Sixty-three and Fifty-five Hundredths (2663.55) Feet bounded on the WEST by 

Crown Land and running thereon Two Thousand Nine Hundred Thirteen and Thirty-seven 

Hundredth (2913.37) Feet and which said piece parcel or Lot of Land has such position shape 

marks boundaries and dimensions as are shown on the diagram or plan filed in this matter being 

recorded as Fifty-two (52) Rum Cay at the Department of Lands and Surveys. 

AND 

IN THE MATTER of the Quieting Title Act, 1959 CH. 393 

AND  

IN THE MATTER of the Petition of Rosamund A. Sandbrook. 

ROSAMUND SANDBROOK 

Applicant 

AND 

SUSAN DAVIS 

OSCAR DAVIS 

 Intended Respondents 

BEFORE:  The Honourable Sir Michael Barnett, President   

   The Honourable Mr. Justice Isaacs, JA     

   The Honourable Madam Justice Bethell, JA  

APPEARANCES:  Mr. Raymond Rolle, Counsel for the Appellant      

Mr. Timothy Eneas, Counsel for the Respondent  

DATES: 28 October 2021; 15 December 2021    

****************************************************************** 

Civil Appeal – Land law –Adverse Possession – Quieting Titles Act - Cost – Section 11 of the 

Court of Appeal Act - Leave to appeal decision of Supreme Court Judge  

 

The intended respondents filed an adverse claim after the applicants brought an action under 

the Quieting Titles Act (“the Act”) for an investigation of their title to land in Rum Cay. Their 

claim was dismissed by the court, but the petition was not dismissed. Instead, the court directed 

that notices under section 7 of the Act be issued to other parties who appeared to have an 

interest in the land. Prior to that, the court had made various orders as to costs against 
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respondents. The petition continued to be heard without the involvement on the part of or 

inclusion of the intended respondents. Once the matter was completed, the applicant sought an 

order for costs against the intended respondents on the basis that costs ought to follow the 

event. Winder J refused to award costs against the respondents and refused the applicants’ 

application for leave to appeal his order. The applicants have applied for leave from this Court 

to appeal the decision of the learned judge’s order. 

Held: application for leave to appeal refused; the applicant is to pay the intended respondents 

cost in the appeal to be taxed if not agreed. 

We see nothing in the judge’s decision that suggest that he exercised his discretion wrongly. 

In essence his position was that when he rejected the adverse claim of the Davis’, on the state 

of the evidence at the time he would have dismissed the petition as well. The petitioner would 

not have been a successful party and therefore entitled to his costs. In such circumstances, he 

would have made no order for costs in favour of any party. He did not dismiss the petition but 

issued the section 7 notices. After further evidence and consideration he was satisfied that the 

petitioner had succeeded in establishing a right to a certificate of title as to part of the property 

in question. 

We see no basis to finding that the judge erred in principle, took into account extraneous 

matters, did not take into account any material matter or was simply wrong. 

The proposed appeal has no prospects of success and we refuse the application for leave to 

appeal. 

 

Donald Campbell & Co. v. Pollak [1927] A.C. 732 considered 

Jones v. McKie [1964] 1 W.L.R. 960 mentioned 

Walsh v Ward [2016] 3 LRC 31 considered 

 

___________________________________________________________________________ 

J U D G M E N T 

___________________________________________________________________________ 

Judgment delivered by The Honourable Sir Michael Barnett, P: 

1. This is an application for leave to appeal a decision of Winder J refusing to award costs 

against an adverse claimant whose claim was dismissed. 

2. The facts are not complicated.  

3. The applicants brought an action under the Quieting Titles Act (“the Act”) seeking an 

investigation of their title to land situate in Rum Cay. 

4. Following the advertisement of their petition, the respondents Susan and Oscar Davis filed 

an adverse claim.  In an interim decision dated 3rd December, 2018 the court rejected their 

adverse claim. The petition was not dismissed but the court directed that notices under 

section 7 of the Act be issued to other parties who appeared to have an interest in the land. 

At that time the court made no decision as to cost. Prior to that date the court made various 
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orders as to costs against the Davis’ and it is common ground that those orders as to costs 

remain extant. 

5. After the section 7 notices were issued the petition continued to be heard and upon 

completion the court granted a certificate of Title to the petitioner/Applicant for a portion 

of the property and a certificate of Title to the Estate of Sheila MacTaggart to whom the 

section 7 notices had been given. 

6. The petitioner then asked for an order as to costs against the Davis’. The court refused to 

make an order against them. He gave a short written ruling explaining why he was refusing 

to make that order.  He said: 

“1. This is my brief decision on the Petitioner's application for 

costs against the Adverse Claimants Susan and Oscar Davis. 

The Petitioner says that the costs should follow the event and 

that she should be awarded costs against them.  

2. On 3 December 2018 I gave an interim decision ([2018] 1 BHS 

J. No. 201) effectively finding that Susan and Oscar Davis had 

not satisfied me in their claim to a certificate of title. In 

paragraph 8 of the Interim decision I found:  

8 The Adverse Claimants live in New Mexico in the United 

States and are long time seasonal residents to Rum Cay. They 

would reside elsewhere (not on the Property) on their family 

home when they are on the Island. They did not engage in any 

activity on the property save for the erecting of a no-trespassing 

sign and a gate along one of the tracks leading to the Property. 

No part of the property was subject to any enclosure or any 

structure constructed or any agricultural pursuits conducted. 

They made a payment of real property tax onto the property. 

This in my view is clearly insufficient to ground factual 

possession of 183 acre tract of land.  

3. On the material, as it stood at the interim hearing, I was also 

not prepared to grant a certificate to the Petitioner, whom I 

found did not have a documentary title in her name and had not 

returned to The Bahamas since 1975. I was not satisfied that the 

Petitioner had made out a claim for a title, at that interim stage, 

based upon matters which arose during the course of the 

investigation. Had the matter not progressed to permit the issue 

of a section 7(i) Notice the Estate of the late Herbert McKinney, 

I would have been compelled, on the material before me at the 

interim hearing, not to issue any certificate to any party in 

accordance with the decision of the Privy Council in Bannerman 

Town, Millars and John Millars Eleuthera Association v 

Eleuthera Properties Ltd [2018] UKPC 27.  

4. Subsequently, following the intervention of Robin Symonette 

in her capacity as Trustee for the Estate of Sheila MacTaggart 
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the Court considered new material. The Court then made the 

determination to grant a certificate for a portion of the land to 

the Petitioner and for another portion to the Estate of Sheila 

MacTaggart.  

5. These Adverse Claimants, Susan and Oscar Davis, did not 

participate in the proceedings beyond the interim hearing and 

in all the circumstances I am not prepared to condemn them in 

costs. I therefore make no order for costs against the Adverse 

Claimants.  

Dated the 3rd day of November 2020”  

7. The applicants then sought leave of the judge to appeal his order refusing to make an order 

for costs against the adverse claimants. The judge refused their application for leave on the 

ground that he was satisfied that there was no realistic prospects of success. 

8. The applicants have now made to us their application for leave to appeal that order as to 

costs referred to earlier. 

9. Section 11 of the Court of Appeal Act provides that: 

“11. No appeal shall lie —(e) without the leave of the Supreme 

Court or of the court, from an order made with the consent of 

the parties or as to costs only where such costs are by law left to 

the discretion of the Supreme Court; 

10.  In Jones v. McKie [1964] 1 W.L.R. 960, Wilmer L.J. citing Donald Campbell & Co. v. 

Pollak [1927]  A.C. 732, said, at p. 966: 

“What it comes to, I think, is that, in order to justify an appeal 

as to costs only, this court must be able to say that the judge in 

the court below, however much he may have been purporting to 

exercise his discretion, has not really exercised his discretion at 

all. This court can say that, but can say it only, as I see it, if it is 

satisfied that the judge in the court below has taken into 

consideration wholly extraneous and irrelevant matters.” 

11. More recently, in Walsh v Ward [2016] 3 LRC 31 the Caribbean Court of Justice in 

considering an appeal against a refusal to award cost in favour of a successful litigant said; 

“[72] We adopt the principle that an appellate court should 

exercise restraint in interfering with the exercise of discretion 

on the costs, as expressed by Davies LJ in F & C Alternative 

Investments (Holdings) Ltd v Barthelemy. This consideration is 

based on the acceptance that decisions on costs are pre-

eminently matters of discretion and evaluation based on 

knowledge and the feel for a case which a trial court should 

have. However, in an appeal on costs, we must consider whether 

the decision was based on a wrong principle, or took into 

account matters that should not have been taken into account, 
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or failed to consider matters that should have been considered, 

or was just simply unsustainable.” 

12. It is against that jurisprudence that we consider the application for leave to appeal the order 

as to costs. The applicant’s submissions were as follows: 

“19. (i) The after the Interim Judgment of the Court on the 3" 

December 2018 no new material became available to assist the 

Court in relation to Susan and Oscar Davis and in determining 

whether a Certificate of Title should be issued.  

(ii) With respect the Honourable Court took into consideration 

matters which it ought not to have done in determining not to 

make an order as to costs.  

(iii) The Court failed to consider material which it ought to have 

in determining the issues of Costs between the Respondents and 

the Appellant, particularly the many non- appearance of the 

Respondents and their Counsel, the repeated unnecessary 

adjournments and the fact that the Respondents case was 

hopeless on its face and bound to fail.  

(iv) The decision by the Court with respect to costs in this matter 

is simply wrong See. Aiden Shipping Company Limited v. 

Interbulk Limited [“TAB 8”]  

20. We adopt the guidance given in Bevington v. Parks & the 

Bell Assurance Society, [1925] 2KB 229 [TAB 9] where the 

Court stated “.... the judge in exercising his discretion, either 

wholly or partly depriving the successful Defendants of Costs, 

must exercise that discretion judicially and on proper 

ground…..” 

21. We submit that there is no ground for depriving the 

Petitioner of her costs see West v. Gwyenne [1911] 2 Ch. 1 [TAB 

10]  

22. We further submit that as stated in Re O (Infants) that if a 

Court decision is wrong or an appellate Courts is satisfied that 

the decision (as to Costs) is wrong it is the appellate’s Court’s 

duty to say so and to act accordingly. [Tab 11]” 

13. The gravamen of the applicant’s complaint is that the Davis’ adverse claim having been 

rejected, the court ought to have require them to pay the costs of the petition to that date. 

14. It must be borne in mind that this is an investigation of the petitioner’s title. The 

petitioner/Applicant had not identified any additional cost incurred in the investigation 

which would not have been incurred because of the adverse claim. As I said interim orders 

for costs made against the Davis are still extant. 

15. We see nothing in the judge’s decision that suggest that he exercised his discretion wrongly. 

It essence his position was that when he rejected the adverse claim of the Davis, on the state 
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of the evidence at the time he would have dismissed the petition as well. The petitioner 

would not have been a successful party and therefore entitled to his costs. In such 

circumstances, he would have made no order for costs in favour of any party. He did not 

dismiss the petition but issued the section 7 notices. After further evidence and 

consideration he was satisfied that the petitioner had succeeded in establishing a right to a 

certificate of title as to part of the property in question. 

16. The petitioner argues that there was no further evidence. We cannot accept that as the judge 

made it clear that “the Court considered new material”. 

17. We see no basis to finding that the judge erred in principle, took into account extraneous 

matters, did not take into account any material matter or was simply wrong. 

18. The proposed appeal has no prospects of success and we refuse the application for leave 

to appeal.  

19. The applicant is to pay the intended respondents cost in the appeal to be taxed if not 

agreed. 

 

  

 

_______________________________________ 

The Honourable Sir Michael Barnett, P 

 

 

 

_______________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

 

 

_______________________________________ 

The Honourable Madam Justice Bethell, JA 

 

 

 

 

 


