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Civil appeal – Security for costs of an appeal – Special circumstances to be considered on the 
making of an application for security for costs – Impecuniosity as a special circumstance – 
Appellants not residing in the jurisdiction as a special circumstance – No assets or insufficient 
assets within the jurisdiction as a special circumstance – Strength of the appellants’ case as a 
special circumstance – Failure to pay a costs order made in the court below – Rule 24(5) of the 
Court of Appeal Rules  
 
The applicants / respondents brought an action in the court below against the respondents / 
appellants for nuisance and breach of contract. The learned judge found in favour of the applicants 
/ respondents and the respondents / appellants launched an appeal against the entirety of the 
judgment. Consequently, the applicants / respondents applied for security for the costs of the 
appeal.  
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Held: application dismissed. Applicants / respondents to pay the costs of the application, to be 
taxed if not agreed.  
 
Rule 24(5) of the Court of Appeal rules gives the Court the power to order security for costs of an 
appeal in special circumstances.  
 
The authorities suggest that special circumstances may exist where the appellants do not reside in 
the jurisdiction and they do not have any assets or insufficient assets within the jurisdiction to 
satisfy a costs order, should one be made against them, or where the appellants are impecunious. 
The authorities further demonstrate that the failure to pay a costs order made by a lower court is 
not, of itself, a special circumstance warranting the making of an order for security for costs of the 
appeal. Additionally, while the Court will not delve into the merits of the appellant’s case on an 
application for security for costs, where the appellant has sufficient assets to satisfy any costs order 
which may be made against them, the applicant for security for costs will have to show that the 
appeal amounts to an abuse of process.  
 
In the present case the applicants / respondents cannot assert that the respondents / appellants are 
impecunious, or that they do not have any or insufficient assets to satisfy a costs order, should one 
be made against them. Rather, the evidence demonstrates that the respondents / appellants have 
ample assets within the jurisdiction to satisfy any costs order and there is no risk that any possible 
costs order would be difficult to enforce. Regarding the strength of the respondents’ / appellants’ 
case, on the evidence presented thus far, the Court cannot determine that the respondents’ / 
appellants’ case is so weak that it would amount to an abuse of process. In essence, there are no 
special circumstances which warrant an order for security for costs. 
 
 
Hills v London Passenger Transport Board [1937] 4 All E.R. 230 applied 
Keary Development Ltd v Tarmac Construction Ltd [1995] 3 All E.R. 534 distinguished  
Kloeckner & Co AG v Gatoil Overseas Inc [1990] Lexis Citation 1329 applied  
Pisante v Logothetis [2020] EWHC 3332 (Comm) applied 
Porzelack KG v Porzelack (UK) Ltd (1987) 1 All E.R. 1074 mentioned 
Wing Hong Construction Ltd v Hui Chi Yung (2017) HKEC 1173 considered 
 

 

J U D G M E N T  
 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an application by the applicants / respondents for an order that the respondents / 
appellants provide security for the costs of the appellants’ appeal against the decision of 
Charles, J. 
 

2. The Motion is in the following terms: 
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“1. The Appellants do within fourteen (14) days from the 
date of such Order give security in the sum of $50,000.00 
for the costs of and occasioned by his appeal herein from 
the judgment of the Honourable Madam Justice Indra 
Charles dated 1 May 2020 on the following grounds: 

a) The First Appellant’s conduct during the 
proceedings and evidence provided at trial, implies 
that the Appellants would not be forthcoming with 
costs should they not be successful on appeal;  

b) The lack of strength of the Appellants’ appeal; 
and 

c) until such security be given within the time 
aforesaid the said appeal do stand dismissed 
without further order with costs to be taxed and 
paid by the Defendant to the Plaintiff; and 

2. That the Appellants do pay to the Respondents the 
costs of and occasioned by this application.” 

3. The security for costs application is supported by two affidavits sworn by Jamie Taylor, an 
administrator in the office of the law firm representing the applicants / respondents. The 
material parts of the affidavits are in the following terms: 

“5. …An action was brought against the Appellants for, 
inter alia, nuisance and breach of contract. As against 
Mrs. Major, professional negligence for her failure to 
ensure the conveyance and plan accurately reflected what 
the parties agreed to. 

6. On 1 May 2020, the Court ruled in favour of the 
Respondents and ordered the Appellants and Mrs. Major 
to pay costs in the amount of $152,924.91. 

7. On 4 June 2020, a Notice of Appeal was filed by the 
Appellants, appealing the entire judgement of the learned 
judge. 

8. As there are still outstanding costs in the Supreme 
Court and there will be legal costs incurred for defending 
this Appeal, the Respondents are applying for security for 
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costs to ensure that there are funds available to satisfy 
their legal fees. 

9. The grounds upon which the Respondents rely are: (i) 
based on the conduct of Mr. Stubbs before and during 
trial; and (ii) the strength of the Appellants’ appeal. 

10. In accordance with the rules of the Court of Appeal, 
the Appellants requested the Appellants put up security 
of $100,000.00 for security for costs on 19 June 2020, 
which received no reply. Now produced and shown to me 
is the said letter and evidence of service at “JT-1”. 

11. Based on the evidence provided and used by the 
Supreme Court, there is an abundance of evidence 
demonstrating that Mr. Stubbs does not comply with 
legal authorities. Several letters were sent to him from the 
Respondents’ attorneys and governmental agencies 
demanding Mr. Stubbs to cease and desist his illegal acts. 
All of these letters went unanswered and he continued his 
illegal construction. Now produced and shown to me are 
the said letters at “JT-2”. 

12. Furthermore, the Notice of Motion filed on 4 June 
2020, does not go into any detail as to the strengths or 
merits of the appeal. It merely provides a sweeping 
rejection of the learned judge’s entire judgement. 

13. Based on the foregoing, we ask this Honourable Court 
to order the Appellants to pay security for costs and be 
made to pay for the Respondents’ costs incurred for this 
application.” 

4. The supplemental affidavit was in the following terms: 

“3. On 25 June 2020, I provided an affidavit in support of 
the Respondents Security of Costs application and now 
provide this supplemental affidavit to provide further 
evidence as to why a Security for Costs order is 
appropriate in the circumstances. 

4. In furtherance of the Respondents’ application for 
Security for Costs, I provide a draft copy of the Bill of 
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Costs to demonstrate likely costs to be incurred by the 
Respondents in resisting this appeal. The draft Bill of 
Costs is exhibited hereto and marked “JT 1”. 

5. I also provide a copy of an asset search received on the 
First Appellant to evidence property presently owned by 
him and the Second Appellant to confirm that the 
Appellants have assets which can be used to provide 
necessary funds for the security of costs. The said asset 
search is exhibited and marked “JT 2”. 

6. Lastly, in my principal affidavit at paragraph 8, I 
stated that there were several outstanding costs orders 
against the Appellants. The sums remain outstanding and 
the orders for the same are exhibited hereto and marked 
“JT 3. 

7. Based on the foregoing, we ask this Honourable Court 
to order the Appellants to pay security for costs and be 
made to pay for the Respondents’ costs incurred for this 
application.” 

5. The applicant / appellant, Christopher Stubbs, swore an affidavit in response to the affidavit of 
Mr. Taylor. It was in the following terms: 

“3. I am the legal and beneficial owner of all of the issued 
shares in the Appellant Shana’s Cove Estate Company 
Limited (hereinafter called “Shanna’s Cove”). I am the 
owner of the following land, with their given estimated 
market values, and most of which is numerically referred 
to in the Computitle Report (the Report) attached to the 
Supplemental Affidavit of Jamie Taylor filed herein on 
the 3rd day of February, 2021: 

a) Lot No. 216 of Foxdale Subdivision, Eastern 
District, N. P., Bahamas. Estimated market value: 
$180.00. No. 1 of the Report. 

b) A one (1) acre parcel of land at Townhead Estate, 
George Town, Exuma, Bahamas. Estimated market 
value: $120,000.00. No. 3 in the Report. 
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c) My New Providence residence at Cowpen Road, 
Western District of New Providence. Part of land 
granted in a certificate of title to me. Approximate 
size of property upon which my residence is located: 
75’ x 115’. Estimated market value: $400,000. No.10 
of the Report.  

d) My interest in a Lot of land, about 6,000 sg. (sic) 
ft., at the said Cowpen Road, which is vested in 
estate of my deceased wife, Coral Marina Stubbs. 
Estimated market value, on the basis of the rate per 
square foot being $13: $78,000.00. No. 20 of the 
Report. 

e) Duplex upon at Smiths Bay, Cat Island. The 
building and land have an approximate market 
value of about Two hundred and Fifty thousand 
dollars ($250,000.00). I reside in one side of the said 
duplex and use the other half as rental at $650 per 
month. 

f) Land at Shanna’s Cove, a subject-matter of the 
dispute in the Court below. Estimated market 
value: $250,000. The Respondents, during or about 
the time of the action below, offered the Appellants’ 
former lawyer in the Court below to purchase this 
land. 

g) Two bedroom building at Orange Creed (sic), 
Cat Island, with estimated rental value of about 
$700.00 monthly. Estimated market value of land 
and building: $120,000. 

h) Building with three (3) bedrooms, each having a 
bathroom, for overnight tenants. Estimated market 
value of land and building: $130,000.00. 

4. That my land holdings are worth about One million 
Four hundred and Eighty-nine thousand dollars 
($1,489,000.00). Monthly incomes from my businesses 
herein mentioned, during normal times, is about as 
follows: Farming, $1,000; rental, fluctuates between 
$1,500.00 and $2,000.00. 
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5. Shanna’s Cove is the owner of the following land, with 
its given estimated market value, and which is 
numerically referred to in the Report: 

a) All that parcel of land comprising of about four 
(4) acres, which is equivalent to about seventeen 
(17) hilltop lots, situate at Shanna’s Cove, Cat 
Island, being the remaining portion of a 9 acre tract. 
Estimated market value: $2,550,000.00. This value 
is based on the approximate price I have been 
selling such land, per 10,000 square foot lot at 
$150,000.00. No. 13 of the Report. 

6. That I have no mortgage or other debt. Shanna’ Cove 
has no mortgage or other debt…  

7. That except for the Judgment and orders in the Court 
below, the said land of the other Appellant and I are free 
from any charge or encumbrance and have good and 
marketable titles.” 

6. There was no affidavit filed by the applicants / respondents in reply to the affidavit of Mr. 
Stubbs. 
 

7. It is against that background that I consider the application for security for costs. 
 

8. Rule 24(5) of the Court of Appeal Rules provides: 

“24. (5) The court may make such order as to the whole 
or any part of the costs of an appeal as may be just, and 
may, in special circumstances, order that such security 
shall be given for the costs of an appeal as may be just.” 

 
9. This Rule gives the Court a discretionary power to make an order requiring an appellant to 

provide security for the respondent’s costs of an appeal.  
 

10. Like all discretionary powers it is not restricted but must be exercised judicially and consistent 
with the manner in which it has been exercised by the courts on previous occasions. The Rule 
does not give the respondent a right to be granted security for costs but gives the Court the 
power to do so in “special circumstances”. 
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11. Although “special circumstances” is not a closed category, decisions of the court have given 
guidance as to what does and does not fall in the category of special circumstances.  
 

12. For example, the impecuniosity of an appellant is generally regarded as a special circumstance 
that warrants the making of an order for security for costs.  
 

13. In Kloeckner & Co AG v Gatoil Overseas Inc [1990] Lexis Citation 1329, Bingham LJ (at 
p 4 of the transcript) approved the following statement as a true representation of the existing 
practice: 

“…It is the settled practice of the Court of Appeal to 
award security for costs where an appellant would be 
unable by reason of impecuniosity to pay the costs of the 
appeal, and to award security for costs where the 
appellant is not resident within this jurisdiction and has 
either no assets here or insufficient assets to meet the costs 
if the appeal is unsuccessful, unless, in either case, there 
are reasons why, as a matter of discretion, security ought 
not to be awarded.” 

14. However, it is significant in this case that the applicants / respondents do not and indeed cannot 
credibly assert that the respondents / appellants are impecunious. In Mr. Taylor’s first affidavit 
he candidly concedes that “the Appellants have assets which can be used to provide 
necessary funds for the security of costs”. In addition, there is no evidence challenging the 
values placed on the assets of the appellants. 
 

15. Mr. Taylor in his affidavit makes note of the fact that orders for costs made by Charles, J. have 
been unpaid.  In paragraph 6 of his first affidavit, he said “On 1 May 2020, the Court ruled 
in favour of the Respondents and ordered the Appellants and Mrs. Major to pay costs 
in the amount of $152,924.91”. This is not quite accurate as those costs were ordered to be 
taxed and no taxation has yet taken place. 
 

16. More significantly, it is also settled law that the failure to pay costs ordered against an 
appellant by a trial judge is not of itself a special circumstance that warrants the making of an 
order for security for the costs of an appeal. In Hills v London Passenger Transport Board 
[1937] 4 All E.R. 230 Greer, LJ said: 

“It has for a long time been the practice in this court that, 
where a respondent desires to obtain security for the costs 
of an appeal, he must state in his affidavit facts which 
show the appellant's inability to pay such costs. It is not 
sufficient in a case of this sort merely to state that an 
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application has been made to the appellant to pay the 
costs of the action in the court below, and that such costs 
have not been paid. It is quite possible that an appellant 
may be unwilling to pay such costs although he be well 
able to pay them. I think it ought generally to be known 
that the mere failure by an appellant to pay the costs of 
an action is not, in the absence of facts showing his 
inability to pay them, sufficient grounds for making an 
order for security…” 

17. So, I now proceed to look at the grounds relied upon by the applicants / respondents on this 
application. 

The First [respondent’s /] appellant’s conduct during the proceedings and evidence provided 
at trial, implies that the [respondents /] appellants would not be forthcoming with costs 
should they not be successful on appeal 

18. In his first affidavit Mr. Taylor refers to the respondents’/ appellants’ conduct before and 
during the trial. However, the conduct complained of is not particularized. To the extent that 
the conduct is the nonpayment of previous orders as to costs, I have already dealt with that 
issue.  
 

19. In any event, a security for costs order is not made in punishment of bad conduct. Security for 
costs orders are made to ensure that there are assets available to meet an order for costs in the 
event a costs order is made against an appellant. As the respondents / appellants have ample 
assets to meet any order for costs which may be made, and the assets are all within the 
jurisdiction there is no demonstrated risk that the applicants / respondents will be unable to 
satisfy any order for costs in their favour, or that the assets are such that it would be difficult 
to enforce any costs order. 
 

20. The applicants’ / respondents’ reliance on Keary Development Ltd v Tarmac Construction 
Ltd [1995] 3 All E.R. 534 is, in my view, misplaced. In that case the court had for 
consideration an application for security for costs against a company where there was 
undisputed, credible evidence that the plaintiff company would be unable to pay costs of a 
successful defendant. The court was considering the residual discretion in the court, 
notwithstanding that impecuniosity. That is not the case in this appeal. 
 

21. I am satisfied that this ground does not set out any special circumstance which warrants the 
making of a security for costs order. 
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The lack of strength of the [respondents’ /] appellants’ appeal 

22. In an application for security for costs, the court does not delve into the merits of a case. To 
rely on the weakness of an appellant’s case as a special circumstance, where the appellant has 
assets to meet an order for costs, a respondent will have to show that the appeal almost 
amounts to an abuse of process.  
 

23. The law was summed up recently in Pisante v Logothetis [2020] EWHC 3332 (Comm) where 
Henshaw, J. said: 

“…an application for security for costs should not be 
made the occasion for a detailed examination of the 
merits of the case, and parties should not attempt to go 
into the merits of the case unless it can be clearly 
demonstrated one way or another that there is a high 
degree of probability of success or failure…” 

See also Porzelack KG v Porzelack (UK) Ltd (1987) 1 All E.R. 1074. 

24. In Wing Hong Construction Ltd v Hui Chi Yung (2017) HKEC 1173, the High Court of 
Hong Kong said: 

 
“12. It is trite law that in an application for security for 
costs, it is not the function of the court to make a 
preliminary run at deciding the ultimate success or 
failure of the claim. The court should not delve into the 
respective merits of parties’ cases unless it can clearly be 
demonstrated one way or the other that there is a high 
probability of success or failure. The threshold of 
demonstrating the probability of success is very high…”  

 
25. Although said in the context of an application for security for costs at first instance, the same 

principle applies to an application for security for costs of an appeal. 
 

26. The editors of the White Book, in their notes on security for costs of an appeal, put it this way: 

“Security will be ordered upon proof of the prima facie 
case of abuse or threatened abuse of the process of the 
Court … or where the proceedings are vexatious. The 
mere fact that the grounds of appeal are weak is not 
sufficient to bring the case within this category”.  

See The Supreme Court Practice (1999 ed) Note 59/10/36 
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27. In this case, the applicants / respondents cannot meet that threshold. Indeed, they do not even 
allege that. They simply say “the Notice of Motion filed on 4 June 2020, does not go into 
any detail as to the strengths or merits of the appeal. It merely provides a sweeping 
rejection of the learned judge’s entire judgement”. 
 

28. On the material before the Court, it would be impossible to make a determination that the 
respondents’ / appellants’ case is so weak as to be hopeless or an abuse of process. 
 

29. The applicants / respondents have not made out a case for exercising our discretion to order 
security for costs on this ground. 

Conclusion 

30. In the result, there are, in my view, no special circumstances which warrant the exercise of the 
Court’s discretion to make an order for security for costs as requested by the applicants / 
respondents. 
 

31. The application is dismissed, and the applicants / respondents shall pay the costs of this 
application, to be taxed if not agreed. 

 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

32. I agree.  

 

__________________________________________ 
The Honourable Mr. Justice Jones, JA 

 

33. I also agree.  

__________________________________________ 
The Honourable Madam Justice Bethell, JA 

 


