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Criminal appeal - Application to re-open concluded appeal – Exceptional circumstances – 

Functus officio - Abuse of court’s process 

On 7 November 2012 this Court (differently constituted) dismissed the Applicant’s appeal 

against conviction and sentence. He now applies to have his appeal re-opened on the basis that 

his 30 year sentence is unduly severe. 

Held: Application to re-open appeal is refused. 

The general rule is that where an appeal has been heard and the resulting decision or order has 

not only been pronounced but also recorded in the relevant records, the order is final. The Court 

is at that point functus officio and will not re-open an appeal, as it has no general jurisdiction 

to do so. 

The Court is satisfied that this is not an appropriate case in which its residual jurisdiction to re-

open appeals should be exercised. The Applicant could, if he so wished, completed the 

appellate process by approaching the Privy Council. What the Applicant essentially seeks to 

do on this application is to re-litigate a ground of appeal against sentence which has already 

been considered and dismissed by a previous panel of this Court. This is an abuse of the court’s 

process as the Court of Appeal is now functus officio. 
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Burrows and Williams v. Regina SCCrApp Nos. 12 & 13 of 2021. considered 

Junkanoo Estates Ltd et al v. UBS (Bahamas) Ltd SCCivApp No. 24 of 2018. mentioned 

Omar Archer v. Commissioner of Police BS 2019 CA 67 mentioned 

   

REASONS FOR DECISION 

__________________________________________________________________________________ 

Judgment Delivered by The Honourable Madam Justice Crane-Scott JA: 

1. On 21 February 2023 we heard and dismissed the Applicant’s application to re-open 

his appeal. We undertook at the time to provide brief written reasons for our decision. 

Our written reasons for refusing the application now follow. 

 

2. Sometime in mid-2012, the Applicant was convicted of the attempted murder of his 

estranged wife and subsequently sentenced to 34 years imprisonment. At trial, the 

Applicant claimed that his wife’s death by stabbing was an accident and not an attempt 

on her life. Following his appeal to the Court of Appeal against his conviction and 

sentence, his appeal was dismissed on 7 November 2016 and his conviction and 

sentence for attempted murder were affirmed.  

 

3. Following the dismissal of his appeal, the Applicant appears not to have pursued an 

appeal to the Privy Council as he had an undoubted right to do. Instead, by way of a 

letter dated 22 November 2022, the Applicant applied to the Court of Appeal seeking 

to re-open his appeal.  

 

4. As can be gleaned from his letter, the Applicant now seeks (almost 6 years following 

the disposition of his appeal in 2016) to invoke this Court’s exceptional jurisdiction to 

re-open his appeal on the basis that his sentence was unduly severe and was further, 

based on a wrong principle. It is clear from the records of this Court that these issues 

were fully argued before the Court of Appeal in 2016 and dismissed.  

 

5. At paragraph 74 of this Court’s written Decision handed down on 7 November 2016, 

the Court said: 

 

“74. In the appellant’s last ground he complains that his 

sentence of 34 years is ‘manifestly harsh and excessive’. 

Section 12(1) of the Court of Appeal Act cites in 

paragraphs (f) and (g) that a person may appeal against 

sentence , on the ground that it was based on a wrong 

principle of law, or that it was unduly severe.” 

 

6. After considering the ground and counsel for the then appellant’s submission that the 

learned judge failed to consider the then appellant’s ‘strong mitigating factors’ when 

he determined the sentence of 34 years, the Court of Appeal examined the judge’s 

sentencing remarks before concluding at paragraphs 80 and 81 as follows: 
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“80. I wholeheartedly agree with the reasons given by the 

learned judge for not giving these matters of mitigation 

any weight. Indeed, as to whether he expressed remorse, 

the probation officer’s explanation of what he said, 

clearly showed, as the judge said that there was no 

recognition and acceptance of responsibility for 

intentionally stabbing his wife some 14 times which 

clearly showed he intended to kill her. 

 

81. For all of the above reasons, I would dismiss the 

Appellant’s appeal against conviction and sentence, and 

affirm both.” 

 

7. As this Court (differently constituted) has repeatedly explained, the general rule is that 

where an appeal has been heard and the resulting decision or order has not only been 

pronounced but also recorded in the relevant records, the order is final. The general 

position is, that the Court, is at that point, functus officio and will not re-open an appeal, 

as it has no general jurisdiction to do so. See Omar Archer v. Commissioner of Police 

2019 BS 2019 CA 67 and Burrows and Williams v. Regina SCCrApp Nos. 12 & 13 

of 2021. 

 

8. Notwithstanding the functus officio rule, the Court of Appeal has (as the Applicant 

correctly said) a residual or implicit jurisdiction in an “exceptional case” to re-open 

proceedings which it has already heard and determined if it is clearly established that 

“a significant injustice had probably occurred and that there was no effective 

remedy.” See generally the discussion between paragraphs 28 through 54 of this 

Court’s decision in Junkanoo Estates Ltd et al v. UBS (Bahamas) Ltd SCCivApp 

No. 24 of 2018. 

 

9. At paragraphs 20, 21 and 22 of Burrows and Williams after considering the English 

authorities and adverting to the review of the jurisprudence in Omar Archer (above), 

the Court of Appeal observed: 

 

“20. In cases where this Court is the final apex court, 

such as appeals from the Magistrates Court, the Court is 

more likely to reopen an appeal. 

 

21. In cases where an appellant has the ability to 

challenge the decision of the Court of Appeal to a higher 

court like the Privy Council, the court is less likely to 

exercise this inherent jurisdiction. 

 

22. The jurisprudence does make it clear that in criminal 

matters, and the compelling need for finality, the exercise 

of this jurisdiction must be restricted to exceptional 

circumstances.” 
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10. We have considered the Applicant’s submissions and those of the Respondent. Having 

done so, we are satisfied that this is not an appropriate case in which our residual 

jurisdiction to re-open appeals should be exercised. 

 

11. In the first place, the appeal to the Court of Appeal emanated from a trial before the 

Supreme Court and the Applicant could have, if he so wished, completed the appellate 

process by approaching the Privy Council (as the court of last resort in our hierarchy of 

courts) to have his grievances heard. The Applicant, however, has not demonstrated 

that he took the necessary steps to do so and that he now has no effective remedy. Quite 

the contrary, at the hearing of the application, the Applicant informed us that following 

the dismissal of his appeal by this Court in 2016, he did consult English solicitors about 

the feasibility of launching an appeal, but thereafter decided against launching a further 

appeal. 

 

12. Instead of applying to the Board for permission to appeal as he could have done, the 

Applicant then waited almost 6 years to apply to this Court by letter seeking the exercise 

of this Court’s exceptional jurisdiction to re-open his appeal, in circumstances where 

the Court of Appeal has already considered and dismissed his appeal against both his 

conviction and sentence, and where he did not pursue an appeal to the Privy Council. It 

was obvious to us that what the Applicant essentially sought to do was to re-litigate a 

ground of appeal against sentence which has already been considered and dismissed by 

a previous panel of this Court. This is an abuse of the court’s process as the Court of 

Appeal is now functus officio. 

 

13. More importantly, the Applicant has failed to demonstrate that “a significant injustice 

has occurred or that he has no effective remedy” and that this is therefore an 

appropriate case in which this Court’s exceptional jurisdiction to re-open a concluded 

appeal should be exercised.  

 

14. It was for all these reasons that the Applicant’s application to re-open his appeal was 

refused. 

 

__________________________________________  

The Honourable Madam Justice Crane-Scott, JA  

_________________________________________  

The Honourable Mr. Justice Jones, JA 

_________________________________________  

The Honourable Mr. Justice Evans, JA 

 


