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Civil Appeal - Costs - Court of Appeal Rules, 2005, rule 24 - Supreme Court Act, section 30 - Rules 

of the Supreme Court, Order 59, rules 2 & 3 - Costs Orders When an Appellant is Largely 

Unsuccessful on Appeal   

 

The Appellant sued the Respondent for, inter alia, breach of contract, conspiracy to injure and 

defamation. She also claimed exemplary damages and interest on the monies found due. The judge 

found that the Respondent was liable for breach of contract, conspiracy to injure the Appellant by 

lawful means, and defamation. The judge held that the Appellant’s allegation of conspiracy to 

injure by unlawful means was not made out on the facts. The judge awarded the Appellant damages 

for breach of contract equivalent to 12 months’ notice, $20,000 for conspiracy, and $25,000 for 

defamation. No award was made for exemplary damages or interest on the monies found due. 

Finally, the judge awarded costs of $60,000 for professional charges and $10,675.25 for 

disbursements. 

The Appellant was dissatisfied with the judgment and appealed to this Court. The Appeal consisted 

of seven grounds, which were distilled into five issues. The Appellant was successful on two of 

the five issues.  Both parties provided written submissions on costs related to the appeal. 

Held: The Appellant is ordered to pay 80% of the Respondent’s costs, to be taxed if not agreed. 
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Costs follow the event and a successful party is awarded his costs of the proceedings unless there 

are special circumstances which may militate against such an order. However, in determining who 

the successful party in an appeal is, consideration must be given to the appeal as a whole and the 

issues raised and determined by the court.  

The Appellant failed on the more substantial grounds of her appeal and must pay the Respondent 

for most of its costs. However, the Appellant is not required to pay the Respondent’s costs incurred 

on the issue of pre-judgment interest because the Respondent failed to respond to an attempt to 

negotiate the same. 

 

Bastionspark LLP v Revenue and Customs Commissioner [2016] STC 2549: considered 

Bernard Schulte Shipmangement (Cyprus) Ltd. v. Ritchie and another [2015] 3 BHS J. No. 152; 

mentioned 

Swart et al v Appollon Metaxides, Silver Point Condominium Apt SCCivApp No.78 of 2012 (22 

October 2018); applied 

______________________________________________________________________________ 

 
RULING ON COSTS 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

 

1. The issue for consideration is what is the proper order regarding costs when an appellant was 

largely unsuccessful on the appeal. 

 

2. The issue arose out a trial before a judge of the Supreme Court. The Appellant sued the 

Respondent for, inter alia, breach of contract, conspiracy to injure and defamation. She also 

claimed exemplary damages and interest on the monies found due. The judge found that the 

Respondent was liable for breach of contract, conspiracy to injure the Appellant by lawful 

means, and defamation. The judge held that the Appellant’s allegation of conspiracy to injure 

by unlawful means was not made out on the facts. The judge awarded the Appellant damages 

for breach of contract equivalent to 12 months’ notice, $20,000 for conspiracy, and $25,000 

for defamation. No award was made for exemplary damages or interest on the monies found 

due. Finally, the judge awarded costs of $60,000 for professional charges and $10,675.25 for 

disbursements. 

   

3. The Appellant was dissatisfied with the judgment and appealed to this Court. The Appeal 

consisted of seven grounds, which were distilled into five issues: 

A.  Whether the judge ought to have found that in all of the circumstances that 

“conspiracy to injure by unlawful means” was made out on the facts?  

B. Whether the judge should have awarded a larger figure than $20,000 as 

compensatory damages? 
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C. Whether the judge should have awarded exemplary damages in the 

circumstances of this case? 

D. Whether the judge erred by failing to award prejudgment interest on the 

damages from the date of the Appellant’s termination on 29 September 2015 to the 

date of judgment on 8 March 2022? 

E. Whether the judge erred by offering the Appellant $60,000 in costs as 

opposed to the $230,000 in costs claimed in the Appellant’s Bill of Costs? 

 

4. The Court allowed the appeal in part; we imposed prejudgment interest on the damages 

awarded to the Appellant at a rate of 2.4% from 17 February 2016 to 17 December 2020, and 

remitted the costs issue to the Supreme Court to allow the Bill of Costs to be taxed before 

the Registrar. The Appellant’s grounds regarding conspiracy to injure by unlawful means, 

increasing compensatory damages, and awarding exemplary damages were all dismissed. 

  

5. However, on the issue of the costs of the appeal, we directed the parties to provide written 

submissions to this Court on the payment of costs. Pursuant to the directions of the Court, 

the parties have now provided written submissions for our consideration. The Appellant 

urged the Court to make no order as to costs and the Respondent invited the Court to make 

an order for the majority/full costs in its favour. After reviewing the submissions, we now 

produce this Ruling. 

 

6. The statutory regime for ordering costs in this Court is as follows: 

Court of Appeal Rules, 2005 

“24. (1) In relation to an appeal, the court shall have all the powers and powers 

duties as to amendment and otherwise of the Supreme Court. 

 (5) The court may make such order as to the whole or any part of the costs of 

an appeal as may be just, and may, in special circumstances, order that such 

security shall be given for the costs of an appeal as may be just.” 

 

Supreme Court Act 

“30. (1) Subject to this or any other Act and to rules of court, the costs of and 

incidental to all proceedings in the Court, including the administration of 

estates and trusts, shall be in the discretion of the Court or judge and the Court 

or judge shall have full power to determine by whom and to what extent the 

costs are to be paid.” (Emphasis added) 

 

Rules of the Supreme Court 

“Order 59  

2. (2) The costs of and incidental to proceedings in the Supreme Court shall be 

in the discretion of the Court and that Court shall have full power to determine 

by whom and to what extent the costs are to be paid, and such powers and 

discretion shall be exercised subject to and in accordance with this order. 
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3. (2) If the Court in the exercise of its discretion sees fit to make any order as 

to the costs of or incidental to any proceedings, the Court shall, subject to this 

Order, order the costs to follow the event, except when it appears to the Court 

that in the circumstances of the case some other order should be made as to 

the whole or any part of the costs.” (Emphasis added) 

 

7. As is evident from the wording of the statutory regime, costs are left to the discretion of the 

Court to make a decision which meets the justice of the case. In the case of Swart et al v 

Appollon Metaxides, Silver Point Condominium Apt SCCivApp No.78 of 2012 (22 

October 2018), Isaacs JA stated: 

 

“7. In the Supreme Court, the issue of who should bear the costs of an action 

and/or application falls to be considered in light of Order 59 of the Rules of 

the Supreme Court. Moreover, section 30(1) of the Supreme Court Act 

provides:  

"30. (1) Subject to this or any other Act and to rules of court, the costs 

of and incidental to all proceedings in the Court, including the 

administration of estates and trusts, shall be in the discretion of the 

Court or judge and the Court or judge shall have full power to 

determine by whom and to what extent the costs are to be paid."  

8. We generally have regard to the practice that obtains in the Supreme Court. 

In my view this makes estimably good sense.” 

 

8. In delivering the Judgment in this appeal, this Court (at paragraphs 46 - 47) stated: 

“46. Save for the imposition of prejudgment interest on the damages to the 

Appellant at a rate of 2.4% from 17 February 2016 to 8 March 2022, and the 

remission of the costs issue to the Supreme Court to allow the Bill of Costs to 

be taxed before the Registrar, this appeal is otherwise dismissed.  

47. While the usual order is that costs follow the event, the Appellant was 

largely unsuccessful in this appeal. In the premises, we make no order as to 

costs at this time. However, we invite the parties to provide written 

submissions to this Court on the payment of costs within two weeks of the date 

of this Judgment.” (Emphasis added) 

 

9. It is settled law that costs are in the discretion of the court. It is generally accepted and the 

authorities confirm that this discretion, although wide, is not to be exercised arbitrarily but 

must be exercised judicially. This requires the Court to act in accordance with established 

principles applied to the relevant facts of the case. The general rule, as I understand it, is that 

at the conclusion of a hearing, costs follow the event with the result being that a successful 

party is awarded his costs of the proceedings unless there are special circumstances which 

may militate against the usual order being made (Bernard Schulte Shipmangement 

(Cyprus) Ltd. v. Ritchie and another [2015] 3 BHS J. No. 152). 
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10. It is not always easy to determine who the successful party in an appeal is when an appellant 

succeeds on one issue raised in an appeal, but is unsuccessful on other issues. This issue was 

canvassed by Nugee J in Bastionspark LLP v Revenue and Customs Commissioner 

[2016] STC 2549. That case involved an award of costs in an appeal by a taxpayer against 

decisions of the Revenue Authority. The appeal raised many issues and the appeal was 

favourable to the taxpayers on some issues but not on others. 

 

11. Nugee J made some observations which appear to me to be relevant in determining how to 

exercise our discretion in this case. At paragraph 23 he said: 

 

“In these circumstances it seems to me an inadequate account of what 

happened to say that one or other party was the successful party. The reality 

is that both parties were in part successful, and in part unsuccessful. In seeking 

to apply the overriding objective of being fair and just, I do not myself see why 

the FTT needs to identify one overall winner; what one would expect it to do 

is fashion a costs order that reflected the fact that each side won in some 

respects but lost in others. Since costs are ultimately a matter of discretion 

which has to be exercised on the facts of the individual case, and since cases 

vary infinitely in their facts, I think one should be wary of seeking to be too 

prescriptive in how the discretion should be exercised or trying to lay down 

general principles. But what I think can be said is that there would not at first 

sight appear to be anything wrong in a case like the present in the FTT making 

a costs order which seeks to reflect the relative success of the parties.” 

 

And further at paragraph 43, he stated: 

 

“There are two points which are I think of some interest: first, Judge Berner 

regarded HMRC as the successful party overall “in real life, having regard to 

the litigation as a whole, and looking at the position in a realistic and 

commercially sensible way” (at [14]), on the basis that the scheme failed and 

the taxpayers did not succeed in their objective. This was so notwithstanding 

that the appellants overall had succeeded in achieving a better outcome by 

appealing than if they had not done so. If anything therefore it suggests that 

one cannot simply identify the overall successful party by asking if the appeal 

to the FTT has achieved anything of value for the appellants.” 

 

12. In short, in determining who the successful party in this appeal was, we must have regard to 

the appeal as a whole and the issues raised and determined by the Court.  

  

13. In this case, although the Appellant succeeded in regards to the interest rate and the order for 

costs, her assertion that there ‘is no clear winner of the appeal’ is fanciful. This is not a case 

where the parties emerged with 50/50 results; the Appellant clearly failed on the more 

substantial grounds of her appeal. In the circumstances, the Appellant’s submission that there 

should be no order as to costs is unreasonable. What she was successful on was merely the 
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costs aspect of the judge’s decision, and the pre-judgment interest, which appeared to have 

been inadvertently overlooked by the judge. I accept that she should receive some benefit for 

that, but that benefit must reflect the reality of the circumstances of the case. In the round, 

the Appellant must pay the Respondent for most of its reasonable costs.  

 

14. However, we are mindful of paragraph 4 of the Appellant’s submissions on costs whereby 

she stated that, on 9 March 2022, she wrote to the Respondent in an attempt to agree and 

negotiate pre-judgment interest before filing the Notice of Appeal. She contended that the 

Respondent did not respond to the letter. In our judgment, the Appellant should not in the 

circumstances be required to pay the Respondent’s costs incurred on that issue.  

 

15. In the circumstances, given that the Appellant was largely unsuccessful on the appeal but the 

Respondent did not respond to the attempt to negotiate pre-judgment interest, I would order 

that the Appellant pay to the Respondent the costs of the appeal. However, such costs are to 

be reduced by 20% to reflect the partial success of the Appellant with the result being that 

the Appellant is ordered to pay to the Respondent 80% of its costs, such costs to be taxed if 

not agreed. 

   

__________________________________________ 

The Honourable Sir Michael Barnett, P 

16. I agree with this Ruling on costs. 

 

__________________________________________ 

The Honourable Mr Justice Jones, JA 

17. I also agree with this Ruling on costs. 

 

__________________________________________ 

The Honourable Mr Justice Evans, JA 

 

 

 


