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Criminal appeal – Extension of time application – Possession of an unlicensed firearm – 
Possession of ammunition – Being concerned together – Whether guilty plea by one defendant 
prevents another defendant from being convicted of the same offence - Section 235 of the Criminal 
Procedure Code  
 
On 12 May 2017, a group of officers including one Officer Collie, acting on information, attended 
a beach front in Adelaide Village. The officers observed a group of four men, three women and 
three babies sitting near a bushy area. As the officers approached the group, Officer Collie noticed 
one of the members of the group throw a grey towel in to the bushy area. Officer Collie retrieved 
the grey towel from the bushy area and discovered a handgun and a magazine containing 40 live 
rounds of ammunition. Officer Collie cautioned and arrested the male he saw throw the grey towel 
in to the bushy area for the offences of being in possession of an unlicensed firearm and possession 
of ammunition. Upon his arrest the male gave his name as Shadda Armbrister. The four men of 
the group, including the intended appellant and one DJ, were later charged as being concerned 
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together in the possession of an unlicensed firearm and possession of ammunition. The men all 
pleaded not guilty, and a trial ensued. 
 
During the trial, Officer Collie testified that he saw the intended appellant throw the grey towel 
into the bushes. At the close of the prosecution’s case, DJ changed his plea to guilty. The 
Magistrate accepted the guilty plea, convicted and sentenced DJ. A submission of no case to 
answer was made in respect of the remaining three defendants. The Magistrate determined that the 
intended appellant had a case to answer but upheld the submission in relation to the other two 
defendants who were discharged. The intended appellant elected to remain silent but called DJ as 
a witness on his behalf. DJ testified that he was the owner of the firearm and that it was him that 
wrapped the firearm in a towel and threw it in to the bushes. He further testified that he never saw 
the intended appellant with the firearm.  
 
The intended appellant was found guilty on both counts, convicted and sentenced on each count 
to two and a half years imprisonment, to run concurrently. He now seeks an extension of time 
within which to appeal his conviction and sentence.  
 
Held: extension of time application refused. Convictions and sentences affirmed.  
 
On an application for an extension of time the Court is required to consider four factors: the length 
of the delay, the reasons for the delay, the prospects of success and the prejudice to the intended 
respondent.  
 
The length of delay is nine months and twenty days. As this was a summary trial, the delay is 
inordinate. The reasons proffered by the intended appellant for the delay are his impecuniosity and 
the failure of the Bahamas Department of Correctional Services to provide him with the necessary 
forms. Impecuniosity is not an acceptable explanation for a delay in appealing. The failure of the 
Prison authorities to provide the requested forms may explain, without excusing, a portion of the 
delay. Having regard to the nature of the submissions by the intended respondent in relation to 
prejudice, the Court assumes that the intended respondent will not suffer any prejudice should an 
extension of time be granted.  
 
Relative to prospects of success, the submission of the intended appellant is that only one person 
was seen with the grey towel. In these circumstances, once the Magistrate accepted the guilty plea 
of DJ the other defendants could not be convicted of the offences with which they were charged.  
 
In the Court’s view, the guilty plea of DJ signified his acceptance that he was acting in concert 
with one or more of his co-accuseds in possessing the firearm. The direct evidence of Officer 
Collie was sufficient to satisfy the Magistrate to the requisite criminal standard, proof beyond a 
reasonable doubt, that the intended appellant was the individual in actual possession of the grey 
towel and its contents. There was more than sufficient evidence before the Magistrate which was 
capable of supporting the conviction. The intended appeal has no prospect of success.  
 
Aggraram Maharaj v Dhanraj Jagroo and another (1985) 37 WIR 398 considered  
Aidan Sherry v. The Queen [2013] UKPC 7 mentioned  
Alexander Williams v. Regina SCCrApp No. 155 of 2016 mentioned 
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Attorney General v Omar Chisholm MCCrApp No. 303 of 2014 mentioned 
Derek Bell v Commissioner of Police MCCrApp. & CAIS No. 277 of 2015 distinguished 
DPP v Brooks [1974] WLR 879 mentioned  
Errol Knowles v Regina SCCrApp. No. 79 of 2017 mentioned 
Garvin Adderley v Regina SCCrApp. No. 250 of 2017 mentioned 
Jahmaro Edgecombe v Director of Public Prosecutions SCCrApp. & CAIS No. 110 of 2020 
mentioned 
Knowles and others v Rolle (In the Estate of Daniel Forbes and Irene Rolle, deceased) and another 
[2017] 1 BHS J. No. 110 considered  
Liston Perpall and Desmond Higgs vs. Commissioner of Police MCCrApp No. 14 & 25 of 2006 
mentioned  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

J U D G M E N T  
 

 
Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. On 4 August 2021, the intended appellant was tried and convicted of possession of an 
unlicensed firearm, contrary to section 5(b) of the Firearms Act (“the Act”) and possession of 
ammunition, contrary to section 9(2)(a) of the Act in a trial before Stipendiary and Circuit 
Magistrate Carolyn Vogt-Evans (“the Magistrate”). He had been charged with three other 
persons but during the trial one of them, Dominique Johnson, changed his plea from not guilty 
to guilty. He was sentenced to two and a half years at The Bahamas Department of Correctional 
Services (“BDOCS”). 
 

2. The trial continued and culminated in the intended appellant receiving sentences of two and a 
half years at BDOCS. The sentence was imposed on 4 August 2021. The intended appellant 
failed to appeal within the seven days following his convictions and sentences. He filed a Notice 
of Intention to Appeal on 27 May 2022; and a Notice of Motion on 27 May 2022, listing the 
following grounds: 

“1. That the decision was unreasonable or could not be 
supported having regard to (sic) evidence. 
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2. that the decision of the magistrate was such that a 
magistrate viewing the circumstances reasonably could 
not properly have so decided 

3. The sentence is unduly severe. 

4. That under all the circumstances of the case, the 
decision is unsafe and unsatisfactory. 

5. Such other ground(s) as the Court deems just and 
reasonable.” 

3. Section 235(2) of the Criminal Procedure Code (“the CPC”) provides that: 

“(2) An appellant, within seven days after the day upon 
which the decision was given from which the appeal is 
made, shall serve a notice in writing, signed by the 
appellant or his counsel, on the other party and on the 
magistrate’s court of his intention to appeal and of the 
general grounds of his appeal:  

Provided that any person aggrieved by the decision of a 
magistrate’s court may upon notice to the other party 
apply to the court to which an appeal from such decision 
lies, for leave to extend the time within which such notice 
of appeal prescribed by this subsection may be served, 
and the court upon the hearing of such application may 
extend such time as it deems fit.”  

4. Inasmuch as the intended appellant did not comply with section 235(2) of the CPC, he is obliged 
to seek the leave of the Court to extend the time within which to file and serve his Notice of 
Appeal, to wit, to enable him to appeal against the Magistrate’s decision. He filed a Notice of 
Application for Extension of Time Within which to Appeal (“EOT application”) on 31 May 
2022. 
 

5. As a consequence, we are required to evaluate a number of factors - four of them - to determine 
whether or not he should be allowed to appeal. The factors are: length of delay; reasons for the 
delay; prospects of success; and prejudice to the respondent: See Attorney General v Omar 
Chisholm MCCrApp No. 303 of 2014; Alexander Williams v. Regina SCCrApp. No. 155 of 
2016; Errol Knowles v Regina SCCrApp. No. 79 of 2017; Garvin Adderley v 
Regina SCCrApp. No. 250 of 2017 and Jahmaro Edgecombe v Director of Public 
Prosecutions SCCrApp. & CAIS No. 110 of 2020. 

 

Length of Delay 
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6. The intended appellant was sentenced on 4 August 2021, and although he launched an appeal 
on 27 May 2022, he did not file his EOT application until 31 May 2022. After subtracting seven 
days from the time between the sentencing and the filing of the EOT application, what remains, 
in my view, is the length of time we are to consider, that is, 11 August 2021 to 31 May 2022. I 
calculate that time to be nine months and twenty days. Inasmuch as this was a summary trial, I 
hold the view that the length of delay is inordinate.  

 

Reasons for Delay 

7. The intended appellant filed an affidavit on 14 November 2022 in support of his EOT 
application; and sought at paragraphs 6 through 9, inter alia, to explain his dilatory actions:  

“6. That the delay in filing the Notice of Application for 
Extension of Time Within Which to Appeal out of time 
was due firstly to me and my family not being able to 
retain a lawyer immediately to appeal my conviction and 
sentence. 

7. That I also attempted to lodge an appeal while at the 
Bahamas Department of Correctional Services on my 
own behalf by requesting the necessary forms on 
numerous occasions since by conviction and sentence. 

8. That notwithstanding this, I was unsuccessful as I 
never received the said forms from the prison personnel. 

9. That while I awaited receipt of the forms from the 
prison personnel, my family were able to assist me by 
securing the funds to retain my attorney.” 

8. The intended appellant has signaled two causes for his delay in appealing: impecuniosity and 
the failure of BDOCS to provide him with the necessary forms. As it relates to the inability of 
the intended appellant to afford a lawyer, that is not an acceptable explanation for a delay in 
appealing. In a civil action for a claim to land, Knowles and others v Rolle (In the Estate of 
Daniel Forbes and Irene Rolle, deceased) and another [2017] 1 BHS J. No. 110, Allen, P 
dismissed an application for an EOT application; and in the course of doing so stated, inter alia, 
at paragraph 7: 

“7. For the purpose of determining this application, we 
adopted and applied the same factors. We first 
considered the length and reasons for the delay in 
securing the bond. In this regard, Counsel for the 
appellants posited that the delay was 2 months and that 
the reason for the delay was because the appellants did 
not have the money to pay the bond as ordered by the 
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Registrar. While we did not find the delay of 2 months 
inordinate, yet we found the reasons for delay were 
neither good nor sufficient…” [Emphasis added] 

9. In the Court of Appeal of Trinidad and Tobago case of Aggraram Maharaj v Dhanraj Jagroo 
and another (1985) 37 WIR 398, a claim of impecuniosity had been made to explain a delay 
in appealing. At pages 402-4, Bernard, JA said, inter alia: 

“The applicant has claimed that he was financially 
embarrassed and this is the reason why he did not seek to 
move the court earlier. I do not mean to be harsh in the 
observations that I am about to make, but in his own 
affidavit the applicant has deposed to the fact that he is 
the owner of lands the value of which is in the region of 
$150,000. That being so, it seems to me that it would not 
have been difficult for him to raise the necessary sum 
within a reasonable time in order to move the court for 
leave to appeal out of time earlier. That apart (and 
counsel has admitted that the applicant had seen counsel 
way back in 1983 a (sic) when he received advice from 
him) according to the law of our land (and indeed that 
law was in operation at the particular time) the applicant 
would have been entitled to apply for legal aid. Counsel 
was asked if he had so advised the applicant and the 
answer was in the negative. 

Whatever that may be, it is trite law that it is not 
sufficient merely to assert that one is financially 
embarrassed in order to obtain the court's indulgence. 
In Evelyn v Williams (1962) 4 WIR 265 the applicant had 
moved the court to appeal out of time on the basis of a 
rule that is the analogue of Order 59 rule 7(6) of our rules. 
He claimed that he was financially embarrassed. That 
and no more was his contention. To that plea Lewis J in 
the Federal Supreme Court had this to say (at page 266): 

'In my view, it is not sufficient for an applicant to 
make a bare statement that he was financially 
embarrassed, as has been done in this case. He must 
set out in his affidavit sufficient material to satisfy 
the court of his financial circumstances and that 
they were such as to constitute such an exceptional 
circumstance as entitles him to ask the indulgence 
of the court and that he may be relieved of the legal 
bar which arises under the rules by lapse of time. 
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It was suggested by counsel for the applicant that 
the statement that he was financially embarrassed 
put upon the respondent the onus of showing that 
that was not so, and that that fact not having been 
denied, the court should take it as proof that there 
was this alleged financial embarrassment. The 
answer to that, in my view, is two-fold. First of all, 
circumstances which create financial 
embarrassment are in the personal knowledge of 
the applicant and it must, therefore, be for him to 
allege and prove them; secondly, it is the duty of the 
applicant to satisfy the court that his allegation is 
correct and for that reason, as I have said before, it 
is necessary for him to set out a sufficiency of 
material.' 

In Hing v Hing (1978) 25 WIR 391 the applicant had 
made a similar claim among others, and to that Haynes C 
had this to say (at page 399): 

'… Lewis J's statement that 'he must put in his 
affidavit sufficient material to satisfy the court of 
his financial circumstances', that 'it must … 
therefore be for him to allege and prove them' and 
'it is the duty of the applicant to satisfy the 
court that the allegation is correct,' would apply 
generally to any case where such an explanation is 
relied on. Of course, in the case of an application 
under Order 2, rule 3(4), as in Evelyn v Williams, 
the proved circumstances must go further and show 
the case to be exceptional … Financial 
embarrassment was only asserted in it. Nothing was 
sworn to in proof of it.' 

In the instant matter, all that the applicant has alleged in 
his affidavit is that he was impecunious; he has not 
condescended to particulars in respect of this allegation. 
In other words, nothing has been profferred by the 
applicant in proof of his impecuniosity...” 

10. Moreover, a person wishing to appeal to this Court may do so himself by using forms provided 
by BDOCS or by merely writing a letter to the Court, as others have done in the past. 
 

11. The allegation that despite his request for the necessary appeal forms, they were not provided 
to him is one that the Court has heard on numerous occasions during EOT application hearings. 
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I am somewhat skeptical of this assertion but in the face of the allegation and with no rebutting 
affidavit evidence from the intended respondent, I am minded to give the intended appellant a 
partial benefit of the doubt, that is to say, although he does not say when he requested the forms 
from the Prison authorities other than to say he made “numerous” requests, it may go to explain, 
without excusing, a portion of the delay.  

Prejudice to the Respondent 

12. In her written submissions, Ms. Evans, Counsel for the intended respondent, contended that 
they would be prejudiced if the EOT application was allowed because: 

 “(i) Firstly, because of the inordinate period to give notice 
to appeal 

(ii) Secondly because there is no reasonable excuse for the 
delay 

(iii) Thirdly the Intended Appellant’s prospects of 
success, based on the Grounds of Appeal have no merit.” 

13. Under the heading of prejudice to the respondent, it is expected that the respondent would 
proffer some incident of prejudice, for example, they had taken some step in the interim which 
would be significantly undermined if leave to appeal out of time was granted or if there may be 
the possibility of a retrial, a crucial witness or witnesses has or have died. None of that has been 
disclosed on the intended respondent’s case. Hence, I proceed on the assumption that the grant 
of leave will have no prejudicial effect on the intended respondent. 

 

Prospects of Success 

14. It is this factor that I consider the most important, so I propose to set out the background to the 
matter. 

 

Background 

15. On 12 May 2017, a police unit that included P/C 3837 Collie and Corporal 3311 Cordero Rolle, 
acting on information received, went to Liberty African Way in Adelaide Village, near the 
beach front. They noticed two vehicles near to a property. While walking on the beach front at 
the rear of the property they observed four males, three females and three babies sitting near a 
small, bushy area.  
 

16. As they approached the individuals they all looked in the officers’ direction. Officer Collie 
observed a slim, dark male, clad in a white singlet, holding a grey towel in his hand who threw 
the towel into the bushy area. He informed his unit of what he saw; and then went straight to 
the bushy area where he located the grey towel. He opened the grey towel and discovered a 
silver and black pistol handgun inside of it. He concluded it was a .40 Taurus handgun with a 
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black magazine containing five live rounds of .40 ammunition. Officer Collie went to the male 
who he had seen throw the towel and cautioned and arrested him for being in possession of an 
unlicensed firearm and ammunition. The male gave his name as Shadda Armbrister and 
informed the officer of his date of birth and address. Other than that, the intended appellant said 
nothing; and in fact, none of the persons said anything. They were all arrested and taken to the 
Carmichael Road police station and booked in there. 
 

17. Four of the persons arrested were interviewed by Corporal 2672 Desmond Rolle at the Central 
Detective Unit: the intended appellant, Dominique Johnson, Kevin Fox and Pereze Cuffe, and 
they all denied knowledge of the firearm. The intended appellant and Dominique Johnson were 
the only ones that signed their records of interview. The four men were later charged for 
possession of an unlicensed firearm and possession of ammunition. 

 
18. When the men appeared in the magistrate’s court, they all pleaded not guilty. During the trial, 

the Prosecution produced the evidence of P/C 3837 Collie and Corporal 3311 Cordero Rolle. 
The evidence led was to the effect that officer Collie saw the intended appellant throw the grey 
towel into the bushes and that he, officer Collie retrieved the towel and discovered the firearm. 
Officer Collie testified that he showed the firearm to the intended appellant, and he arrested and 
cautioned him. Corporal 3311 Rolle testified to Officer Collie going into the bushes and 
retrieving the grey towel which he opened in the presence of the individuals they had 
encountered. Officer Rolle said that officer Collie arrested and cautioned the intended appellant 
for possession of an unlicensed firearm and ammunition. Officer Rolle admitted that he had not 
seen anyone throw the grey towel. 

 
19. The Prosecution called two more witnesses before closing their case. After the Prosecution had 

closed its case the defendant, Johnson, intimated that he wished to change his plea. The 
Prosecutor read the facts and Johnson accepted them. The Magistrate did not record the facts 
that were accepted by Johnson; but on the basis of his guilty plea he was “convicted and 
sentenced to two and a half year (sic) at the Bahamas Department of Correctional Services 
with effect from the 17 May, 2017 on both counts, to run concurrently”. 

 
20. Thereafter, Mr. Cargill made a submission of no case to answer on behalf of the remaining 

defendants. Two of the defendants were discharged but the intended appellant was found to 
have a case to answer. The intended appellant elected to remain silent, but he did call one 
witness on his behalf, his erstwhile co-accused, Johnson. In his evidence in chief, Johnson is 
recorded as saying: 

“I reside Higher Drive, Flamingo Gardens, my D.O.B is 
12th August, 1998. I am currently serving time for this 
matter and on Friday 12th May, 2017 I pled guilty from 
the beginning because I was the owner of the firearm and 
that time we were on the beach chilling for about forty-
five minutes when a patrol car arrived I discovered 
officers coming to me so I wrapped the firearm in the 
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gray towel and threw it in bushes. The officers discovered 
it and we were all charged with only one firearm was 
recovered. I did not see Mr. Armbrister with the firearm 
wrapped in a gray towel. I pled guilty from the onset.”  

21. Under cross-examination Johnson stated that he was the one first approached by the police and 
not the intended appellant. Johnson admitted that he did not tell the officers, the magistrate who 
arraigned him nor the interviewing officer that the firearm was his. 
 

22. On 4 August 2021, the intended appellant and Mr. Cargill appeared before the Magistrate who 
found the intended appellant guilty on both counts, convicted and sentenced him. 

 

Ground 1 - That the decision was unreasonable or could not be supported having regard to 
(sic) evidence 

23. Mr. Cargill submitted that the Magistrate should not have convicted the intended appellant after 
accepting the guilty plea of his co-accused, Johnson, following the close of the Prosecution’s 
case. In his written submissions at paragraph 12, Mr. Cargill recognises that at the close of the 
prosecution’s case, the evidence led by the Prosecution established that the intended appellant 
was in actual physical possession of the firearm. 
 

24. In an effort to place before the Court what had transpired in the court below, Mr. Cargill 
attempted to rely on an unfiled affidavit of Mrs. Mary Bain-Charlton, who appeared as Counsel 
for Johnson on the day he changed his plea; but who Mr. Cargill admits, is associated with his 
office. The affidavit is attached to the intended appellant’s submissions. This is not how 
affidavit evidence is introduced in appeals before this Court. Firstly, an appellant wishing to 
rely on an affidavit must first seek the leave of the Court to do so. Secondly, if leave to rely on 
an affidavit is granted, it must be filed in the Court’s Registry. Inasmuch as there was no 
application made by the intended appellant to adduce further evidence, I have had no regard to 
the affidavit of Mrs. Bain-Charlton. 

 
25. Mr. Cargill argued that the Prosecution’s case was that only one person was seen to have the 

grey towel in his physical possession; and that once the Magistrate accepted the guilty plea of 
Johnson and convicted him on it, it meant that the intended appellant and his co-accuseds could 
not be convicted of the offences charged.  

 
26. Mr. Cargill adverted our attention to the case of Derek Bell v Commissioner of Police 

MCCrApp. & CAIS No. 277 of 2015, a decision of this Court, differently constituted, to 
convince us that the successful appeal of the appellant in that case would redound to a similar 
outcome in this case. 
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27. Bell had been convicted for possession of an unlicensed firearm and possession of ammunition. 
In an oral judgment delivered by Isaacs, JA, the facts surrounding the discovery of the rifle 
were outlined at page 3: 

“The brief facts are that on 27th February, 2015, Police 
Officers 1366 Bullard and 2603 David Wilson were in a 
police car and in uniform in the area of Deveaux Street. 
They encountered a white Honda Accord with four 
occupants: three males and a female. The males were 
searched, nothing illegal was found, but Officer Bullard 
searched the vehicle and discovered a 22 calibre rifle 
containing the magazine with 17 rounds in it. The rifle 
was on the floor of the vehicle at the rear of the left 
passenger seat. The person sitting in that area identified 
himself as Brandon Carey and, according to the evidence, 
he, when interviewed, told Officer Wilson that the rifle 
was his and that he had a licence for it. He was asked for 
the licence, but stated that he did not have it on him.  

The persons were all taken to the Central Police Station 
where the driver of the vehicle was identified as the 
Appellant. The front seat passenger was said to be Justin 
Rolle and in the right rear seat was Deandria Ingraham.” 

28. Isaacs, JA continued at pages 4-5 of the judgment: 

“The upshot is that clearly none of the occupants had a 
licence for the weapon or for the ammunition. However, 
on the prosecution's own evidence, the rear seat 
passenger, Carey, admitted to the officers, according to 
them, that he owned the weapon; that he merely had 
brought it along to show to his friends. In the unsigned 
Record of Interview the answers were put before the 
magistrate (if not, the record itself since it was unsigned), 
that the person, Carey, said that the other persons had no 
knowledge that the weapon was present in the vehicle.  

Notwithstanding the presumption that the person in 
charge of a vehicle or a premises where a firearm is found 
is deemed to be the possessor, section 8A does go on to 
say, "until the contrary is proved".  

Clearly, the contrary had been shown in this case and, in 
the circumstances, we accede to the appeal on the basis 
that the decision of the learned magistrate to convict the 
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Appellant was unreasonable and cannot be supported, 
having regard to the evidence.” 

29. I do not think Bell assists the intended appellant because there is a distinct difference in the 
circumstances of each case. The distinguishing feature in Bell is that the weapon was found on 
the floor of the vehicle at the rear of the left passenger seat and the person sitting in that area, 
Carey, informed the officer making the discovery that it was his. Further, it emerged through 
the Prosecution’s witnesses that Carey admitted in his interview with the police that he had 
brought the rifle in the vehicle to show it to his friends; and that the other persons in the vehicle 
had no knowledge that it was in the vehicle.  
 

30. In the present case, the evidence of officer Collie was that the person who he saw with the grey 
towel in which the pistol was discovered was the intended appellant. By his action of attempting 
to discard the towel in the bushes as the officers approached his group, an inference may be 
made that he knew of the presence of the pistol. Thus, in Bell, the Prosecution could only rely 
on a rebuttable presumption to prove possession but in this case, once the Magistrate accepted 
the evidence of officer Collie, there was direct evidence from which knowledge, custody and 
control could be inferred. 
 

31. The intended appellant and his co-accuseds were charged with “being concerned together” a 
term that is often explained to juries during a judge’s summing up of the case along the 
following lines: 

“So if two or more persons play a different part of a joint 
plan or agreement, they are each guilty. The words of the 
plan or agreement may have no formality. It may arise on 
the spur of the moment. Nothing, in fact, may even need 
to be said. It may be a nod, it may be a wink, or it may be 
decided by a knowing look. Indeed, the agreement can be 
inferred from the behavior of the parties. The essence is 
that each party shared the intention to commit the offense 
and took part in it however great or small their role. 
However, be aware that mere presence at a scene is not 
sufficient to prove guilt; but if you find that a Defendant 
was on the scene and intended, by his presence, to 
encourage the other, then he would be guilty of that 
offense. If he was present, however, and did nothing else, 
he would not be guilty.” 

32. Johnson claimed that he was the person the police saw with the towel and who discarded it in 
the bushes. He went so far as to testify to that effect before the Magistrate. Mr. Cargill would 
have us accept that Johnson’s evidence is reflective of what he admitted to when the facts were 
read to him by the Prosecutor. Even if that was so, it could not deflect from the evidence of 
Officer Collie or diminish it if the Magistrate accepted such evidence as being truthful and 
accurate, that he observed the intended appellant with the grey towel in which the firearm was 
later found. 
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33. The guilty plea of Johnson signified his acceptance that he was acting in concert with one or 

more of his co-accuseds in possessing the firearm. The direct evidence of Officer Collie was 
sufficient to satisfy the Magistrate to the requisite criminal standard, proof beyond a reasonable 
doubt, that the intended appellant was the individual in actual possession of the grey towel and 
its contents.  

 
34. The law is pellucid. A person is in possession of whatever to his own knowledge is physically 

in his custody or under his physical control. See; DPP v Brooks [1974] WLR 879 and Liston 
Perpall and Desmond Higgs vs. Commissioner of Police MCCrApp No. 14 & 25 of 2006. 

 
35. In the premises, I am satisfied that there was more than sufficient evidence placed before the 

Magistrate by the Prosecution upon which the Magistrate could find that the intended appellant 
was guilty of the offences charged. This ground has no prospect of success. 

 

Ground 2 - That the decision of the magistrate was such that a magistrate viewing the 
circumstances reasonably could not properly have so decided 

 

Ground 4 - That under all the circumstances of the case, the decision is unsafe and 
unsatisfactory. 

36. I treat with grounds 2 and 4 together because in light of my conclusion on ground 1 neither of 
these grounds is sustainable. In the premises, neither has any prospects of success. 

Ground 3 - The sentence is unduly severe 

37. This ground was abandoned by Mr. Cargill during his submissions before us. Needless to say 
therefore, this ground has no prospect of success. 

 

Conclusion 

38. The intended appellant’s EOT application is refused; and the decision of the Magistrate to 
convict the intended appellant is affirmed; as are the sentences imposed. 
 

39. Before leaving off this judgment, I wish to make certain remarks pertaining to the plethora of 
EOT applications that we are called upon to adjudicate. First, in the Privy Council decision of 
Aidan Sherry v. The Queen [2013] UKPC 7, Lady Hale in delivering the Board’s judgment, 
said, inter alia, at paragraph 15: 

“[15] …Many defendants, whether through lack of funds 
or lack of thorough legal advice or for lack of enthusiasm, 
fail to pursue an appeal at the proper time. The system 
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would rapidly grind to a halt if they were permitted to 
reopen matters long after the event because they now 
have a reason to do so…” 

40. Second, it is often alleged, that the delay is attributable to the failure of the Prison authorities 
to provide the convicts with Criminal Form No. 1 in sufficient time to comply with the statutory 
requirement of giving notice of the intention to appeal within seven days. Whether that is truly 
the case or not, perhaps the time has come for persons convicted in our courts to be provided 
with a form by the sentencing magistrate or judge to be filled out by those desirous of appealing 
while still in the court. By this means the necessity for the EOT applications could be obviated. 

 

 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 

41. I agree.  

__________________________________________ 
The Honourable Sir Michael Barnett, P 

 

42. I also agree.  

__________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 

 

 


