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The appellant was engaged by Anthony Strachan to purchase a truck for him from a vehicle auction 
in the United States. The total cost was $12,500.00 which Mr. Strachan paid to the appellant. 
Additional charges arose, and Mr. Strachan was requested and did pay the appellant an additional 
$1,700.00. Both sums were paid to the appellant via bank draft and noted the VIN number of the 
vehicle being purchased. The appellant provided the appellant with a delivery date of the truck, 
but the truck never arrived. Upon being questioned by the police, the appellant accepted that the 
vehicle agreed to be purchased was not purchased but another similar vehicle was purchased. The 
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appellant did not, however, consult Mr. Strachan prior to the purchase of the similar vehicle. The 
appellant accepted that he did not provide a refund, nor did he purchase the agreed upon truck. In 
his evidence, the appellant asserted his innocence and suggested that the agreement between him 
and Mr. Strachan was to purchase a truck. He did, in fact, purchase and import a truck for Mr. 
Strachan but Mr. Strachan had a change of heart about the purchase for other reasons. 
 
Following his trial, the appellant was convicted on two counts (count 1 $12,500.00 and count 2 
$1,700.00) of stealing by reason of service and sentenced to one year and six month’s 
imprisonment unless the total sum of $14,200.00 was paid to Mr. Strachan immediately.  
 
The appellant now appeals against his convictions and sentence on the following grounds: the 
Magistrate erred in finding that the prosecution had made out its case against him; that it was 
impossible for the appellant to have stolen any portion of the funds as none of it was used by him 
personally, but rather to purchase the alternate vehicle; the Magistrate exceeded her statutory limit 
in ordering the appellant to repay $14,200.00 immediately and the Magistrate erred in failing to 
find that the facts showed the issues were civil and not criminal.  
 
Held: appeal against convictions dismissed, convictions affirmed. Appeal against sentence 
allowed and the compensation order quashed. On count number 1, a fine of $3,000.00 is substituted 
or three month’s imprisonment in default of payment. On count number 2, the appellant is fined 
$500.00 or one month’s imprisonment in default of payment. The appellant is granted twenty-one 
days of today’s date, that is, 14 December 2022, to pay the fines imposed.  
 
Relative to the Magistrate’s decision that the prosecution’s case had been made out against the 
appellant, the evidence of the prosecution witnesses, if accepted by the Magistrate, was sufficient 
to establish the commission of the offences. The Magistrate had ample material upon which to 
make a finding of a dishonest appropriation by the appellant. This Court will not interfere with the 
decision of the Magistrate who had the opportunity of seeing and hearing the witnesses testify. 
The decision of the Magistrate is not so unreasonable that it cannot be supported by the evidence, 
thereby warranting appellate interference.  
 
Section 122 of the Penal Code prescribes $500.00 as the maximum amount of compensation which 
may be ordered by a Magistrate. The section further provides that the compensation order does not 
prejudice any right to a civil remedy for the recovery of money beyond the compensation order.  
 
The maximum penalty for the offence of stealing by reason of service is ten years. The maximum 
penalty would not have been appropriate in this case, having regard to the appellant’s lack of 
antecedents.  
 
To require immediate payment of $14,200.00 was unreasonable, the Magistrate ought to have 
allowed a reasonable amount of time to gather the funds.  
 
It matters not whether the facts disclosed the basis for a civil case being brought against the 
appellant by Mr. Strachan so long as the facts disclosed criminal acts by the appellant.  
 
Daniel v James (1877) 2 CPD 351 mentioned  
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Farey v Welch (1929) 1 KB 388 mentioned  
Hubert Mackey v Commissioner of Police MCCrApp. No. 16 of 2022 followed  
Morgan v Caldwell (1919) 17 LGR 330, [1918-19] All ER Rep 332, 121 LT 148, 35 TLR 381 
mentioned  
Regina v W.H. 2013 SCC 22 considered  
Thompson v. Solomon and another [2011] 3 BHS J. No. 11 mentioned  
  

 

 

 

 

 

 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The appellant was convicted on 23 February 2022, of two counts of stealing by reason of 
service, contrary to section 340(4) of the Penal Code in a trial before Senior Stipendiary & 
Circuit Magistrate Carolyn Vogt Evans; and sentenced the same day to one year and six months 
in the Department of Correctional Services unless the total sum of $14,200.00 was paid to the 
virtual complainant immediately. He filed an appeal on 24 February 2022; but a day later he 
filed an Amended Notice of Motion to Appeal Against Conviction by the Magistrates Court 
(“the amended NOM”). 
 

2. The amended NOM contained the following grounds of appeal: 

“1 The Learned Magistrate erred in fact and in law when 
finding that the prosecution had proved its case against 
the Appellant beyond reasonable doubt. It was impossible 
for the prosecution to prove something that did not take 
place; 

2 The Magistrate further erred in fact and in law when 
convicting the accused because it was impossible for the 
accused to steal any portion of the funds received from 
the Virtual Complainant. None of it was used by the 
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Appellant personally and the documentary evidence 
showed that an identical vehicle was bought by the 
accused at the very same auction minutes after being out 
bidden and on the very same day. The Magistrate ignored 
his claim of right to purchase a vehicle minutes later at 
the same auction identical to the truck the Appellant lost 
the bid on and out-fit with all modifications the Virtual 
Complainant requested; 

3 The Learned Acting Assistant Chief-Magistrate further 
erred in fact and in law in respect of the sentence 
imposed. For example, her reimbursement order was for 
$14,200.00 to be paid immediately. She knew the sum of 
$5,000.00 was her statutory limit. She, unfortunately, 
unnecessarily demoralized both the Appellant and his 
Counsel. A request for “just a few days more” being 
extended the Appellant was unexpectedly and unfairly 
refused and the sentence imposed of one year and six 
months was harsh and excessive; 

4 The Learned Magistrate erred in fact and in law in 
failing to find that the facts showed the issues were civil 
and not criminal; 

 5 Such further and other relief as to the Court may be 
deemed just.” 

The Facts 

3. Mr. Anthony Strachan had a twenty year old truck that had mechanical problems, so he began 
searching for a replacement truck. He happened upon the appellant. The magistrate’s record of 
Mr. Strachan’s evidence speaks to his interaction with the appellant; and reads, in part that: 

“I told him what I was looking for, who (sic) said he could 
find it. We exchanged email addresses and phone 
contacts. I told him I could pay Ten Thousand Dollars 
($10,000.00). He said he found a vehicle, the locking 
system was not working and there was a mash on the left 
side. The cost to purchase the vehicle was Nine Thousand 
Five Hundred Dollars ($9,500.00), with his fees and to fix 
the vehicle it would cost Twelve Thousand Five Hundred 
Dollars ($12,500.00). He said he was purchasing the 
vehicle direct from the owner. I asked him to forward a 
picture, which he did electronically. I noticed a mash on 
the passenger side front, and he said he could have his 
repair men fix it as well. He said it would be done in the 



 5 

Three Thousand Dollars ($3,000.00). Within forty-eight 
(48) hours I went to First Caribbean International Bank 
on Shirley Street and had them draft a manager’s cheque 
for Twelve Thousand Five Hundred Dollars made out in 
the name of Timothy Blair. I gave the teller the invoice 
from Transatlantic Consultancy Cars and Sales. I got the 
invoice from Mr. Timothy Blair. On the invoice was the 
repairs, the purchase of the vehicle, the transfer to have 
it taken to the dock, inclusive of the VIN number of the 
vehicle. I asked the teller to have the VIN number typed 
on the cheque, the teller also said it could be hand written 
on the bottom of the check. When I got that I called Mr. 
Blair and told him I have the money for him. He and 
another gentleman came to the Ministry of Works to 
collect the cheque. After he received the cheque, we had 
numerous conversations on how the repairs were going. 
He asked if I wanted railings, I said go ahead once it does 
not go outside the budget. He said he would go to Ford 
and buy a locking system. I asked him to have it serviced 
while there. Two weeks later, he said the vehicle was at 
the Ford place, but they did not have a part that it had to 
come out of the United States. I asked him about the 
servicing; he said the service was done, and the vehicle 
was in “excellent condition”. The only thing they had to 
do in regard to the service was change the oil and they 
charged him Two Hundred Dollars ($200.00) for the oil 
change. Later on he said he was over budget Four 
Hundred and Thirty-one Dollars ($431.00). He sent me an 
email and another bill attached to it for One Thousand 
Two Hundred and Ninety Dollars ($1,290.00). I asked 
him I thought the shipping was included in the Three 
Thousand Dollars ($3,000.00). Two (2) days later, I went 
to Scotiabank and did another manager’s cheque and 
followed the same process for One Thousand Seven 
Hundred Dollars ($1,700.00). I gave the teller the invoice 
Mr. Blair gave me. I gave him the cheque at Wendy’s in 
WestRidge. He said congratulations, the truck is on the 
way. We shook hands; he said it would be here on the 
Mail Boat on Tuesday. On Tuesday he said the vehicle did 
not arrive because he thinks his business license had 
expired, then on Thursday the vehicle did not come. He 
assured me it would be on the boat the following Tuesday. 
On the following Tuesday it did not arrive. He said it’s 
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during the Christmas season and the Mail Boat was busy. 
On Thursday he said the same thing. He said he was going 
to Miami. He said if they did not give him any satisfaction, 
he will take the vehicle to the Betty K. The vehicle never 
came. I made some enquiries and discovered that the 
vehicle never entered the premises/property of the Mail 
Boat in Florida. The description of it, his company’s 
name, his name nor my name, nothing that fit that 
description entered the Mail Boat compound at all. I 
never got the vehicle. The timeframe given due to the 
repairs was ten (10) days. His company is Transatlantic 
Consultancy Car & Sales located #777 Chapel Drive…” 
[Emphasis added] 

4. Mr. Strachan was cross-examined and denied ever receiving an invoice from the appellant in 
the parking lot of the Ministry of Works on 26 October 2018. He did not recall receiving an 
invoice on 26 November 2018 for a 2016 Ford F-150 V6 truck. Mr. Strachan denied the 
suggestion that while at the bank negotiating a loan to purchase the truck, he telephoned the 
appellant and told him to prepare an invoice for $12,500.00. Mr. Strachan also denied that the 
appellant informed him that the truck agreed upon had been lost at auction. 
 

5. The appellant was interviewed by W/Cpl. 3854 Varence on 10 April 2019, under caution and 
with his lawyer, Winifred Russell present. The Magistrate’s record at page 11 reveals the 
following from Officer Varence’s testimony:  

“…During the course of that interview, he stated that he 
was familiar with the virtual complainant as he was a 
family friend, and that in October 2019 he was contracted 
to purchase a Ford F150 truck of a particular VIN 
number, and that he told Mr. Strachan that the cost of 
securing the vehicle was $14,200.00. He further 
acknowledged that he advised Mr. Strachan that the 
vehicle would have landed in November 2019. He 
confirmed that he received two checks totaling $14,200.00 
that he in fact negotiated. That those checks noted the 
VIN number of the vehicle that was to be purchased. 
When questioned as to whether that vehicle was in fact 
purchased, he confirmed that it was not. He stated that 
another vehicle was purchased but that he did not consult 
with Mr. Strachan as to whether he agreed to this new 
truck. He confirmed that he did not provide a refund and 
that he never purchased the agreed upon truck…” 
[Emphasis added] 
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6. Under cross-examination, Mr. Dorsett suggested to Officer Varence, inter alia, the following: 

“Q: He said he got a better truck at a cheaper price. You 
did not put that in your report. 

A: That was never told to me. What he said was that he 
purchased another truck and that he never informed the 
complainant that he changed trucks. He was contracted 
to purchase a particular truck and he did not purchase 
that truck.” 

7. During the trial an invoice dated 26 November 2018, and bearing the name, “Transatlantic 
Consultancy & Car Sales” was exhibited. It listed a down payment of $12,500.00 and a total 
balance of $413.00. 
 

8. Following a failed no case to answer submission by Mr. Dorsett, Counsel for the appellant, the 
appellant gave evidence on his own behalf. The appellant protested his innocence and suggested 
that the agreement between himself and Mr. Strachan was to purchase a truck costing some 
$22,500.00. He prepared a bill of sale in that sum. He testified, inter alia, as follows: 

“…Mr. Strachan was looking for a Ford F150 truck, 
double cabin, 6-cylinder and short bed line at the back of 
the truck because his garage was a certain size for the 
truck to fit. Subsequent to the auction date, Mr. Strachan 
informed me (sic) would be securing a loan from the bank 
hence, he needed me to prepare a bill of sale to give a full 
estimate of the cost of the truck landed with Customs duty 
and all charges. I prepared the bill of sale for $22,500.00. 
I have documents, Mr. Strachan never referred to that 
document or that he secured a loan for the transaction 
(Note: virtual complainant has no truck; has a loan 
payment). I remember him mentioning $10,000.00 and 
nothing more, which was untrue. I explained that for a 
2016 truck the customs alone could be that amount. The 
$12,500.00 bill of sale was as a result of the bank asking 
for 50-60% of total and once the vehicle arrived charges 
will be paid. When Mr. Strachan requested me to provide 
the truck’s VIN number was not an issue. I had to provide 
the VIN number so Mr. Strachan could get the truck. 
That’s how the VIN number came about agreed sale, I 
never got cash, I got two checks: First Caribbean 
$12,500.00 and $1,700.00 from Scotiabank, both 
manager’s checks. I never used one dollar for myself 
personally. I made express amount for vehicle purchase 
on the truck, Mr. Strachan knows of it. The statement 
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reflects excess of $23,000.00 invested on vehicle 
purchased for Mr. Strachan. I would be able to identify; 
I prepared the document, my signature is at the back 
(Witness reads heading) for date 26th October 2018 ends 
April 9th 2019 invoices $22,500.00.” (page 15 of the 
Magistrate’s Notes) 

9. The appellant testified that he imported the truck he had purchased but Mr. Strachan had a 
change of heart and no longer wanted to complete the transaction because of factors like his 
daughter’s tuition, the body repair and the Ford repairs. The appellant was asked why he bought 
the second vehicle and he responded, “Mr. Strachan gave me the right. He knew about the 
vehicle because of the document for repairs sent to Metra and the title”. 

The Magistrate’s Decision 

10. At paragraph 8 of her decision, the Magistrate records the issue(s) for her determination in this 
case as follows: 

“8. The issue for the Court to determine; did the 
defendant have custody of the $14,200.00 by reason of his 
business as an Auction Purchasing Agent, did the 
defendant dishonestly appropriate the money knowing he 
was not the owner, and had no right of claim to the money 
unless he fulfilled the agreement as an Auction 
Purchasing Agent. Did he appropriate the cash without 
the consent of the virtual complainant? As the virtual 
complainant had approved a particular vehicle with a 
specific VIN number, and is the defendant the person 
who dishonestly appropriated the money which he had 
access to by reason of his employment.” 

11. At paragraph 14 the Magistrate observes: 

“14. In our case the defendant admitted to Officer 
Varence that he did not purchase the vehicle the virtual 
complainant approved and that he would reimburse the 
funds but instead the defendant proceeded to forward 
to the virtual complainant, a recent fabrication of the 
new agreement to cover his tracks clearly showing his 
dishonesty.” 

12. At paragraphs 17 through 22 the Magistrate notes: 

“17. The Court in analyzing this case notes that it is 
reasonable to infer that if the defendant was of the honest 
belief he could purchase any truck why was there a need 
for a second agreement. The Court finds it is reasonable 
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to infer this was a recent invention and fabrication after 
police released him to settle the matter. 

18. The virtual complainant now has a loan he is repaying 
and have (sic) no truck or return of funds. The defendant 
himself did not win the bid, but secured another vehicle, 
but instead of informing the virtual complainant, he 
made several excuses, he did not challenge that he told the 
virtual complainant the vehicle was at Ford to repair the 
locking system, then later admitted that shipping was a 
challenge because his business license expired; or that 
because of the Christmas season, the mail boat was busy, 
delaying shipping of the vehicle; or that he was going to 
Miami if the shippers did not ship the vehicle or give him 
a satisfactory reason, he would take the vehicle to the 
Betty K himself for shipping. It is reasonable to infer 
these unchallenged excuses showed the defendant 
continued his dishonesty. 

19. Further the virtual complainant testified that the 
Betty K had no record of any vehicle in his name entering 
the mail boat compound. None of this evidence was 
challenged. 

20. The agreement was made in October 2018 and went 
on during the Christmas season. It is reasonable to infer 
that the fabrication of the reasons the vehicle was not 
shipped, confirmed by the defendant because he had 
allegedly purchased another vehicle while giving excuses 
as to why the vehicle the virtual complainant selected was 
not shipped. It is reasonable to infer that is good reason 
for the virtual complainant to doubt the defendant and 
request the return of funds and report the matter to 
police. After which the defendant comes up with a new 
agreement clearly showing his dishonest intent he never 
provided a picture or invoice for this substitute vehicle 
prior, and his evidence of a bill of sale of $22,500.00 which 
was never put to the virtual complainant, nor did he put 
to the virtual complainant he paid $23,000.00 nor did he 
inform the police of this according to the evidence of 
Officer Varence. 

21. The Court notes during the record of interview at 
question 18 and 19, the defendant was asked if he agreed 
to reimburse the virtual complainant’s money in thirty 
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(30) days to which he said yes and when asked if he did 
pay it he said no. 

22. At question 16 the interviewer asked if he refunded 
$14,200.00 to the virtual complainant. His answer at 
question 16 was not as yet, a transaction is still pending.” 

Ground 1 – The Learned Magistrate erred in fact and in law when finding that the 
prosecution had proved its case against the Appellant beyond reasonable doubt. It was 
impossible for the prosecution to prove something that did not take place 

Ground 2 – The Magistrate further erred in fact and in law when convicting the accused 
because it was impossible for the accused to steal any portion of the funds received from the 
Virtual Complainant. None of it was used by the Appellant personally and the documentary 
evidence showed that an identical vehicle was bought by the accused at the very same auction 
minutes after being out bidden and on the very same day. The Magistrate ignored his claim 
of right to purchase a vehicle minutes later at the same auction identiclal to the truck the 
Appellant lost the bid on and out-fit with all modifications the Virtual Complainant 
requested 

13. Mr. Dorsett’s submissions on grounds 1 and 2 run from i to x; with vii having a number of sub- 
complaints about the Magistrate’s findings and behavior. Complaints were also leveled at the 
police and Mr. Strachan’s actions. Ground 2 may be subsumed in ground 1; hence I treat with 
them together.  
 

14. It was the contention of Mr. Dorsett that the Magistrate could not have found the offence proved 
because shortly after losing the bidding war for the short-bed Ford F150 truck that Mr. Strachan 
had requested him to buy, the appellant purchased another similar make and model truck for 
Mr. Strachan. The appellant encountered delays but ultimately, had the truck repaired and 
shipped to The Bahamas. Mr. Dorsette submitted that: 

“vi the basic elements of the crime of stealing by reason 
of service never existed and never were proved. There 
was no mens rea because there was no actus reus. The 
appellant believed in good faith that he was doing exactly 
what the virtual complainant desired with the $14,200.00 
received…” 

15. Mr. Dorsett took issue with the Magistrate’s view that the issue for her to determine was in 
essence:  
 

“…did the defendant have custody of the $14,200.00 by 
reason of his business as an Auction Purchasing Agent, 
did the defendant dishonestly appropriate the money 
knowing he was not the owner, and had no right of claim 
to the money unless he fulfilled the agreement as an 
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Auction Purchasing Agent. Did he appropriate the cash 
without the consent of the virtual complainant?”  
 

Mr. Dorsett argued that the question to be resolved was: 
 

“… whether or not the defence asserted by the appellant, 
of a claim of right to purchase the second vehicle was 
being advanced in good faith...”. 

 
16. Mr. Dorsett cited the two cases of Farey v Welch (1929) 1 KB 388 and Daniel v James (1877) 

2 CPD 351 where the defendants were acquitted on appeal because they were found to have 
held honest beliefs. He also relied on Morgan v Caldwell (1919) 17 LGR 330, [1918-19] All 
ER Rep 332, 121 LT 148, 35 TLR 381 for the same purpose. 

 
17. He submitted that the appellant endeavoured to perform his job for Mr. Strachan by purchasing 

another, even better Ford F-150 truck on which he had even used some of his money to import. 
He contended that the appellant should not have been convicted because:  

 
“The appellant believed in good faith that he was doing 
exactly what the virtual complainant desired with the 
$14,200.00 received. It was not shown that the appellant 
intended to deprive much less even tried to take a cent 
after receiving the $14,200.00 and he did not”. [Emphasis 
added[ (page 5 of the appellant’s submissions).  

 
18. The sentence highlighted above does not appear to take into account the invoice the appellant 

provided to Mr. Strachan on 18 February 2019 that reflected an outstanding balance of some 
$12,000.00. 

 
19. The respondent’s terse submissions merely assert that the Magistrate had the opportunity to 

observe the demeanor of the witnesses as they gave their evidence, and the tribunal of fact was 
satisfied that a case had been made out against the appellant. The respondent does not identify 
the evidence upon which the Magistrate could rely to arrive at a verdict of guilty on both counts. 
We are left to ferret that out ourselves. This is not the type of assistance we expect from Counsel.  

The Relevant Statutes 

20. Section 340(4) of the Penal Code states: 

 “340. Whoever is convicted of stealing — 

 … 
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(4) stealing anything of which he had the custody, control 
or possession, or to which he had the means of access, by 
reason of any office, employment or service; 

…. 

shall be liable to imprisonment for ten years.”  

21. Stealing is defined in section 46 of the Penal Code in this manner: 

“46. A person is guilty of stealing if he dishonestly 
appropriates a thing of which he is not the owner.” 

22. The term “appropriation” is also defined. Section 49 of the Penal Code provides: 

“49. (1) An appropriation of a thing is dishonest if it is 
made by a person without claim of right, and with a 
knowledge or belief that the appropriation is without the 
consent of some person for whom he is trustee or who is 
owner of the thing, as the case may be, or that the 
appropriation would, if known to any such person, be 
without his consent.” 

Discussion 

23. I begin with the recognition that appellate courts are slow 
to interfere with findings of fact made by an inferior court unless said court has somehow 
clearly fallen into error or the judge has reached a conclusion which is unreasonable and cannot 
be supported by the evidence: Thompson v. Solomon and another [2011] 3 BHS J. No. 11.  
 

24. In a case arising out of the Supreme Court of Canada in Regina v W.H. 2013 SCC 22, Cromwell 
J., set out the test for an unreasonable verdict in a jury trial. That the verdict is unreasonable is 
not a stated ground in the present appeal, but his observations in the headnote of the judgment 
are instructive for present purposes: 

"The traditional test for unreasonable verdict applies to 
cases such as this one in which the verdict is based on an 
assessment of witness credibility. In applying the test, the 
Court of Appeal must show greater deference to the trier 
of fact's assessment of witness credibility given the 
advantage it has in seeing and hearing the witnesses' 
evidence. This applies with particular force to verdicts 
reached by juries. It is for the jury to decide, 
notwithstanding difficulties with a witness's evidence, how 
much, if any, of the testimony it accepts. Credibility 
assessment does not depend solely on objective 
considerations such as inconsistencies or motive for 
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concoction; accordingly, the jury is entitled to decide how 
much weight it gives to such factors. The reviewing court 
must be deferential to collective good judgment and 
common sense of the jury. While appellate review for 
unreasonableness of guilty verdicts is a powerful safeguard 
against wrongful convictions, it is also one that must be 
exercised with great deference to the fact-finding role of 
the jury. Trial by jury should not become trial by 
appellate court on the written record." 

25. There seems to be no dispute that the appellant purchased a short-bed Ford F150 truck on the 
same date he was to have purchased one for Mr. Strachan. The appellant contended that the 
agreement he had with Mr. Strachan was sufficiently flexible, he thought, for him to purchase 
an alternate truck. Thus, he did not have the requisite intent to dishonestly appropriate the funds; 
and the Magistrate erred in finding otherwise. However, it must be recognised that the 
Magistrate heard the witnesses as they gave their evidence and saw them during that process. 
She is best placed to determine whether a particular witness is credible or not.  
 

26. The magistrate relied on a number of inferences to arrive at her conclusion that the appellant 
had committed the offences charged. I can find no fault with the steps she took. Although the 
fact that the appellant purchased a truck of the same description as one requested by Mr. 
Strachan could without more raise a presumption of an honest belief on his part, the failure of 
the appellant to advise Mr. Strachan of the failed bid and the purchase of another truck tends to 
dispel that presumption. Combined with Mr. Strachan’s evidence that the appellant 
congratulated him on getting the truck he agreed to buy and told him that the truck agreed upon 
was being repaired; along with the production of an invoice showing a vehicle costing in excess 
of $22,000.00 after a complaint had been made to the police by Mr. Strachan, the magistrate 
had ample material upon which to make a finding of a dishonest appropriation by the appellant.  

 
27. The Magistrate found that the appellant was to purchase a particular truck and that he failed to 

deliver that truck and did not refund the money to Mr. Strachan. At paragraph 11 of her ruling 
the Magistrate said, inter alia: 

“11. The defendant gave several reasons as to the six (6) 
weeks to two (2) months delay, the defendant, without the 
virtual complainant’s consent and having no possible 
right of claim to the $14,200.00 failed to return the monies 
or produced the vehicle, knowing if he sought permission, 
it would have been denied as the virtual complainant gave 
evidence that he requested a particular vehicle and was 
consulted with an alternative. As a result the defendant 
dishonestly appropriated the $14,200.00 which did not 
belong to him…”  
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Conclusion 

28. The evidence of the prosecution witnesses, if accepted by the Magistrate, as indeed it appears 
to have been, was sufficient to find that the offences had been disclosed to the requisite standard 
of proof. In the circumstances I will not interfere with the decision of the Magistrate who had 
the opportunity of seeing and hearing the witnesses testify. That is an advantage that an 
appellate court does not have and will only interfere where the decision arrived at is so 
unreasonable that it cannot be supported by the evidence. 
 

29. In the circumstances, grounds 1 and 2 are dismissed.  

Ground 3 – The Learned Acting Assistant Chief-Magistrate further erred in fact and in law 
in respect of the sentence imposed. For example, her reimbursement order was for 
$14,200.00 to be paid immediately. She knew the sum of $5,000.00 was her statutory limit. 
She, unfortunately, unnecessarily demoralized both the Appellant and his Counsel. A request 
for “just a few days more” being extended the Appellant was unexpectedly and unfairly 
refused and the sentence imposed of one year and six months was harsh and excessive 

30. The appellant submits that the Magistrate erred because her reimbursement order was for 
$14,200.00 and that exceeded her statutory limit of $5,000.00. He also takes issue with the 
Magistrate’s insistence that the sum ordered as compensation be paid immediately. 
 

31. At page 20 of the Magistrate’s record, she records her sentence as follows: 

 “Mitigation 

The defendant is a water treatment specialist, he also 
purchases and sells vehicles from an auction. We ask the 
Court to be ever mindful in this matter that, without 
going into the evidence itself, it is the first time he has ever 
encountered any, the slightest brush with the law. He is 
thirty-eight (38yrs), a settled man and his name has 
hitherto have been of the greatest repute and his 
character vouched safe by numerous well placed 
individuals in our society, not overlooking members of 
the Court staff. In relation to this matter, I humbly beg 
the Court to be as lenient as the Law allows. 

Sentencing 

The Court having considered the plea in mitigation 
hereby convicts the defendant and order (sic) that the 
defendant immediately compensate the virtual 
complainant in the amount of Fourteen thousand two 
hundred dollars ($14,200.00) or eighteen (18) months 
imprisonment at Bahamas Department of Correctional 
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Services. Mr. Dorsett minded give (sic) extension to 
length of time. Appeal Notice given. Matter complete.” 
[Emphasis added] 

32. I need no disquisition to indicate that there is merit in this ground on the view I take of the 
statutory regime governing magistrates’ powers upon convicting a defendant. I begin with 
section 3(2)(d) of the Magistrates Act which states: 

“3. (2) Each magistrate has jurisdiction — 

… 

(d) to hear and determine in accordance with the 
provisions of the Criminal Procedure Code Act, all and 
any complaints against any person being or coming 
within his district concerning the commission of any 
offence as regards any matter directed or authorised by 
that or any other Act to be prosecuted or dealt with 
summarily, and also hear and determine any complaint 
against any person within his district for the recovery of 
any fine, penalty or forfeiture not specially assigned by 
any law to the Supreme Court;…” 

33. Section 115 of the Penal Code states: 

 “115. The following punishments may be inflicted under 
this Code —  

(1) death;  

(2) imprisonment;  

(3) fine;  

(4) payment of costs; and  

(5) payment of compensation.” 

34. Section 217 of the Criminal Procedure Code (“the CPC”) states: 

“217. Where a magistrate’s court convicts a person and 
orders him to be imprisoned without the option of a fine, 
the court shall, by warrant, commit him to prison, there 
to be imprisoned or imprisoned and kept at hard labour 
(as the case may be) for the period mentioned in the 
warrant.” 

35. Section 223 of the CPC states: 
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“223. A magistrate by whose conviction any sum is 
adjudged to be paid may do all or any of the following 
things —  

(a) order imprisonment in the first instance unless 
such sum be paid forthwith; 

(b) allow time for the payment of the said sum;  

(c) direct payment to be made of the said sum by 
instalments;  

(d) direct that the person liable to pay the said sum 
shall be at liberty to give, to the satisfaction of that 
magistrate or such person as may be specified by 
him, security, with or without a surety or sureties, 
for the payment of the said sum or of any instalment 
thereof, and such security may be given and 
enforced in manner provided by this Code;  

(e) issue a warrant of distress for the levying of the 
said sum;  

(f) order imprisonment in default of sufficient 
distress or of the payment of any instalment.” 
[Emphasis added] 

36. Section 119 of the Penal Code states: 

“119. (1) Subject to the provisions of this Code or of any 
other Act relating to the offence, the court may, in its 
discretion, sentence any person convicted before it of an 
offence punishable by penalty or fine, to any less penalty 
or fine than that prescribed by this Code, or such other 
statute, for the offence. 

… 

(4) Where a person is convicted of a summary offence, in 
respect of which imprisonment is prescribed as the 
punishment therefor, the court may in its discretion 
inflict a fine not exceeding five hundred dollars in 
addition to any other punishment to which he is 
sentenced: 

Provided that the amount of the fine so inflicted will not 
subject the offender, in default of payment, to any greater 
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term of imprisonment for the offence than that to which 
he would have been otherwise liable....” 

37. Section 122 of the Penal Code states, inter alia: 

“122. (1) Any person who is convicted of an indictable 
offence may on application of the person aggrieved be 
adjudged by the court to make reasonable compensation 
for the injury suffered through the crime.  

(2) Any person who is convicted of a summary offence 
punishable under this Code may be adjudged by the 
magistrate to make to any person injured by his offence 
compensation not exceeding five hundred dollars, or, if a 
higher limit is fixed by an enactment relating to the 
offence, not exceeding that higher limit.  

(3) Any such compensation may be either in addition to 
or in substitution for any other punishment; and shall be 
specified in the order of conviction. 

… 

(8) In other cases in which compensation is awarded by 
order under this Code, to the extent of the amount duly 
paid under such order, any claim of the person injured or 
of his representatives for damages sustained by reason of 
the crime or offence shall be deemed to have been 
satisfied; but the order for payment of compensation 
shall not prejudice any right to a civil remedy for the 
recovery of any property or for the recovery of damages 
beyond the amount of compensation paid under the 
order.” [Emphasis added] 

38. Section 340(4) of the Penal Code states: 

 “340. Whoever is convicted of stealing — 

 … 

(4) stealing anything of which he had the custody, control 
or possession, or to which he had the means of access, by 
reason of any office, employment or service; 

… 

shall be liable to imprisonment for ten years.” 
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Discussion 

39. It is evident that pursuant to section 115(5) of the Penal Code a magistrate may impose an order 
for the payment of compensation as a punishment on a person who has been convicted by him. 
The level of compensation that the magistrate can fix in general is $500.00: section 122(2) of 
the Penal Code. I have seen nothing to suggest that a section 340(4) offence attracts a higher 
limit of compensation. Thus, the Magistrate fell into error when she ordered that the appellant 
compensate Mr. Strachan in the sum of $14,200.00. That portion of her decision cannot stand 
and must be set aside.  
 

40. I note that the Magistrate imposed an eighteen months’ sentence in default of the immediate 
payment of the compensation order despite, it seems, Counsel’s request for an extension to the 
length of time. The Magistrate could have imposed a maximum sentence of ten years but that 
would not have been appropriate in the present circumstances given the appellant’s lack of 
antecedents. Additionally, although the Magistrate had the discretion to make an order as to 
when a fine is to be paid, it would not have been reasonable to require the immediate payment 
of $14,200.00. The Magistrate ought to have allowed a reasonable time for the appellant to 
gather the funds.  

 
41. Further, in her sentencing remarks, the Magistrate neglected to identify individually the two 

offences for which the appellant was convicted and to impose separate sentences on each count. 
In Hubert Mackey v Commissioner of Police MCCrApp. No. 16 of 2022, where a similar 
scenario arose, I had occasion to say at paragraphs 65-6 as follows: 

“65. However, the appellant was charged with two counts 
of possession of an unlicensed firearm, contrary to section 
5(b) of the Act; but the Magistrate purported to impose a 
single sentence in respect of the two firearms offences. 
Section 108(2) of the CPC provides as follows:  

‘(2) In the case of a conviction the judgment shall 
specify the offence of which, and the section of the 
law under which, the accused person is convicted 
and the punishment to which he is sentenced or 
other lawful order of the court upon such 
conviction.’ 

66. In my view, it was incumbent on the Magistrate to 
treat the two counts of unlawful possession of a firearm 
separately and treat the two counts of possession of 
ammunition separately; and impose separate sentences 
on each count. His failure to do so does not necessarily, in 
my view, render the sentences imposed invalid, but 
merely irregular. As such, the Court may have recourse 
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to section 15(1)(c) and (e) of the Court of Appeal Act 
which provides as follows:  

‘15. (1) The court, upon an appeal under section 14, 
may adjourn the hearing of the said appeal, and 
may upon the hearing thereof —  

…  

(c) vary or modify the decision of the 
magisterial court;  

…  

(e) make such other order in the matter as it 
may think just, and may, by such order, 
exercise any power which the magisterial court 
might have exercised, and such order shall have 
the same effect and may be enforced in the same 
manner as if it had been made by the 
magisterial court.” 

42. As I have said often before, and I repeat the advice now, magistrates must follow the statutes 
that govern their proceedings. 
 

43. This ground of appeal is allowed insofar as it relates to the Magistrate acting outside of her 
statutory ambit to order compensation.  

Ground 4 - The Learned Magistrate erred in fact and in law in failing to find that the facts 
showed the issues were civil and not criminal 

44. It matters not whether the facts disclosed the basis for a civil case to be brought by Mr. Strachan 
so long as the facts disclosed criminal acts by the appellant as section 122(8) of the Penal Code 
illustrates, “payment of compensation shall not prejudice any right to a civil remedy for 
the recovery of any property or for the recovery of damages beyond the amount of 
compensation paid under the order”. 
 

45. This ground has no merit. 

Conclusion 

46. The appeal against the convictions is dismissed and the convictions are affirmed. The appeal 
against sentence is allowed and the Magistrate’s compensation order is quashed. I substitute a 
fine of $3,000.00 on count 1, that is, stealing by reason of service of the $12,500.00 and in 
default of payment of the fine, the appellant is sentenced to three months at The Bahamas 
Department of Correctional Services. On count 2, that is, stealing by reason of service of the 
$1,700.00, the appellant is fined $500.00 or one month’s imprisonment at The Bahamas 
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Department of Correctional Services. The appellant is granted twenty-one days of today’s date, 
that is, 14 December 2022, to pay the fines imposed. 
 

47. It is directed that the Magistrate be advised of the sentences of the Court and that they be 
reflected in a new Certificate of Conviction drawn up by the Magistrate; and transmitted to The 
Bahamas Department of Correctional Services in the event that the appellant fails to pay the 
fines. 
 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 

48. I agree. 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

 
49. I also agree.  

__________________________________________ 
The Honourable Sir Brian Moree, JA 

 

 


