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Civil Appeal — Medical negligence — Standard of care — Expert evidence — Causation —
Whether trial judge erred in finding that Appellant breached the duty of care in the management
of delivery, in preferring the Respondent’s expert evidence, and in finding that the breach caused
the Respondent’s injuries —Appeal against findings of fact — Whether trial judge was plainly
wrong — Damages — Delay in delivery of judgment

The Respondent, an infant suing by his next friend (“TK”’), commenced proceedings in negligence
against the Appellant, a medical practitioner, arising out of the management of TK’s delivery at a
hospital.

During an attempted assisted vaginal delivery, the Appellant unsuccessfully attempted delivery
using operative instruments before another medical practitioner was called and completed the
delivery. TK was born in a severely-compromised condition and sustained serious neurological
injuries resulting in permanent disability.

TK alleged that the Appellant negligently managed the delivery by improperly undertaking
sequential operative delivery attempts, causing injury. The Appellant denied negligence,
contending that the equipment used was defective, that the instruments did not cause injury, that
any deficiencies were attributable to the hospital, and that TK’s injuries resulted from other causes
unrelated to any breach of duty.



Following a trial involving factual and expert medical evidence, the trial judge found that the
Appellant breached the applicable standard of care, rejected the alternative causes advanced by the
Appellant, and held that the Appellant’s negligent management of the delivery caused TK’s
injuries.

The Appellant appealed, contending that the trial judge erred in preferring TK's expert evidence,
failing properly to assess the evidence concerning the delivery attempts, failing to consider the role
of hospital equipment, rejecting the Appellant’s expert evidence, failing properly to analyse
causation, being affected by delay in delivering judgment, and making an improper assessment of
damages.

TK opposed the appeal, submitting that the appeal challenged findings of fact and credibility, that
the trial judge correctly applied the principles governing medical negligence and expert evidence,
and that no basis existed for appellate intervention.

Held: Appeal dismissed. The Appellant shall bear the costs of the appeal, such costs to be taxed if
not agreed.

The trial judge correctly approached the issue of medical negligence by determining whether the
Appellant’s conduct fell below the standard expected of a reasonably competent practitioner.
Expert evidence was relevant to that assessment, but the trial judge was entitled to evaluate the
reasoning, reliability, and consistency of the expert opinions rather than accept any opinion without
scrutiny.

The trial judge was entitled to prefer the evidence of TK’s experts over the evidence relied upon
by the Appellant. The weight to be attached to expert evidence depended upon the strength of the
reasoning and its consistency with the factual evidence, and not upon whether the expert practised
locally or elsewhere.

The findings that the Appellant improperly managed the delivery and that the use of sequential
operative techniques fell below the required standard of care were findings of fact supported by
the evidence. The Appellant failed to demonstrate that those findings were plainly wrong or
unsupported.

The trial judge correctly rejected the contention that any alleged deficiency in hospital equipment
relieved the Appellant of responsibility. The evidence supported the conclusion that the issue
concerned the Appellant’s use of the available equipment and the decisions made during the
delivery.

The trial judge properly addressed causation and was entitled to reject the alternative explanations
advanced by the Appellant. The conclusion that TK’s injuries resulted from the negligent
management of the delivery was supported by the evidence.

The issues raised on appeal were primarily challenges to findings of fact, credibility, and the
evaluation of expert evidence. The Appellant failed to establish any basis for appellate
intervention.



Although delay in delivering judgment was undesirable, it did not render the judgment unsafe. The
judgment demonstrated a proper engagement with the evidence, and no prejudice or error arising
from the delay was established.

No error of principle was demonstrated in the assessment of damages, and the Appellant failed to
show any basis upon which the award could be disturbed.
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JUDGMENT

Judgment delivered by The Honourable Mr. Justice Kokaram, JA:

Introduction

1.

When Dr. Gregory Carey (“the Appellant”) was summoned to deliver the Respondent infant
at the Princess Margaret Hospital what was an uneventful pregnancy the day before took a
turn for the worse when the Appellant attempted the delivery over the space of some 25
minutes. He attempted an assisted vaginal delivery by first using a vacuum suction device
and then using an outlet forceps, neither of which could get any grip on the head of the child
(“TK”) to guide him down the birth canal. Eventually, the Appellant called for the assistance
of Dr. Bloomfield who delivered TK soon after he arrived. But there was no cry nor a sound
from TK. TK was delivered unresponsive with a flat line and a poor APGAR score. His skin
was blue with an umbilical cord wrapped around his neck. He was quickly resuscitated but
by then had sustained injuries. Ten years later at the trial TK was in a vegetative state.

In the Respondent’s claim for damages for negligence in the court below, it was alleged that
the Appellant's negligent procedures, in particular, his failed attempts of using both a vacuum
extractor and the Wrigley’s forceps to lock onto TK's head to guide it through the birth canal,
were the cause of his injury and that the eventual delivery by Dr. Bloomfield was too little
too late as the prolonged period of the Appellant’s attempts and the trauma inflicted had
already caused significant damage. The trial judge held the Appellant responsible for injuring
TK during this difficult delivery resulting in his present deliberated state. The trial judge
assessed the damages in the sum of approximately $3.6 million.



It was traumatic for the parents of TK to endure his difficult delivery having to see him
delivered lifeless, resuscitated, and taken to the NICU, and later to see him develop cerebral
palsy and other serious neurological conditions. No doubt, the parents, as the evidence
discloses, showered TK with their love to ensure that despite his challenges, he could live a
dignified existence. Equally, it was traumatic for the Appellant who tried to deliver TK in a
difficult 25 minutes to eventually deliver him alive. No doctor nor parent relishes those
experiences and it is heart wrenching to see TK who would now be around 14 years old
unable today to properly enjoy a normal life. However, the main question on this appeal is
whether the Appellant can demonstrate that the trial judge was plainly wrong to conclude
that his method of delivery fell below the acceptable standard of care and whether any breach
of his duty is the cause of TK's severe injuries rather than some other cause such as a
neurological defect in TK.

In this appeal, there could be no real challenge to the findings on damages as no submissions
were made to the court below by the Appellant on damages and the appeal mainly focuses
on the issue of liability which turns essentially on challenging the trial judge's findings of
fact. The Appellant’s appeal essentially challenges main findings of fact made against him
regarding his delivery of TK.

Findings of fact are notoriously difficult to challenge as the trial judge would be the master
of the sea of evidence before him to arrive at his findings, undoubtedly having a significant
advantage over an appellate court. The trial judge's assessment of the credibility of witnesses
played a critical feature in this trial. The trial judge meticulously analysed the evidence,
which essentially came down to a battle between experts: the Respondent's experts, Dr.
Busowski, a specialist in Obstetrics and Gynaecology, and Dr. Davis, a specialist in
Neurology/Psychiatry. Both were experts from the USA. On the other hand, the Appellant
and Dr. Bloomfield gave evidence on how they delivered TK. The Appellant also relied on
his independent expert, Dr. James Johnson, a specialist in Obstetrics and Gynaecology
trained at the University of the West Indies. The trial judge carefully analysed the evidence
of these experts and cross-referenced it with the contemporaneous medical notes and other
medical literature and favoured the evidence of TK's experts. The trial judge was not
impressed with Dr. Johnson's evidence who appeared to him as being partial and inconsistent
with the Appellant's own case. The trial judge grappled with the fact that while Dr. Johnson’s
evidence may have suggested a certain standard, it did not stand up to scrutiny and applying
Bolitho v. City and Hackney Health Authority [1998] AC 232, the judge was able to
conclude that this expert's evidence could not withstand logical analysis.

From our review of the evidence, we do not see any merit in the Appellant’s criticism of the
trial judge's findings on liability and damages. The main issues that fall for determination
and our summary of our findings are set out below for convenience.

Whether the trial judge was plainly wrong in preferring the evidence of the Respondent’s
expert who is not familiar with Bahamian conditions

7.

The trial judge carefully analysed the evidence of all of the experts and examined the
contemporaneous records. He was entitled, in our view, to favour the experts called on behalf
of TK and to doubt the logic of the evidence of Dr. Johnson which appeared inconsistent
with other contemporaneous evidence. It was not a case where a trial judge should prefer a
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local expert over a foreign expert; both experts were subjected to the same test of logic and
consistency to determine their credibility and reliability. It is a conclusion which we are loath
to interfere having satisfied ourselves that there were no unreliable findings by the trial judge
that Dr. Johnson's evidence was inconsistent and unreliable.

Whether the trial judge failed to properly assess the evidence on the failed delivery attempts

8.  There was a careful review of the delivery attempts. The conclusion drawn by the trial judge
that there was a consecutive use of mechanical devices by the Appellant which was not
consistent with standard medical practice and fell below the standard of reasonable care that
is expected of a reasonable body of medical professionals is rationally supportable by the
evidence.

Whether the trial judge failed to consider that the Appellant was not responsible for the
inadequacies of the hospital equipment or recording or equipment failure

9.  Theevidence, in fact, demonstrated that the Appellant was the attending physician who owed
a duty of care to his patient to ensure that his attempts at delivery met an acceptable standard.
He would have been competent to determine whether the equipment supplied to him was
reliable and, if not, not to utilise them at all. It was open to the trial judge to find on the
evidence that the equipment did not malfunction, that there was no equipment failure, but
that the Appellant improperly utilised the equipment. Significantly, the Appellant admitted
that TK's head was not properly aligned at the time he utilised these devices making them
poor choices for an attempt at delivery.

Whether the trial judge should have relied on the evidence of Dr. Johnson

10. The determination by the trial judge as to the unreliability of Dr. Johnson’s evidence is a
quintessential finding of fact which we will not disturb as it was open to the trial judge to
hold that Dr. Johnson was not a credible witness after assessing the totality of his evidence.

Whether the trial judge was plainly wrong not to have held that oxygen deprivation caused
the injury and that it was not due to the actions of the Appellant

11. While the lack of oxygen critically played a significant role in the injuries sustained by TK,
it was not the Appellant's case that the lack of oxygen was caused by the umbilical cord
around his neck. The Appellant's consistent case was that the cause of the injury was as a
result of a genetic defect which was proven on the evidence to be unsustainable nor has that
finding been challenged on this appeal. In any event, the Appellant downplayed the
significance of the umbilical cord around TK’s neck in its own evidence and pleaded case
and cannot now launch this new case of an alternative causative factor on the appeal.

Whether the trial judge failed to conduct a proper causal analysis

12. The causal analysis was properly analyzed by the trial judge. It was open to the trial judge to
rule out genetic causes as the cause of TK's injury.



Whether the trial judge failed to hold the Respondent to the burden of proof

13.  From our findings with respect to the earlier issues it is clear that the Respondent had proven
on a balance of probabilities that the Appellant’s failed attempts of delivery was the likely
cause of damage. The trial judge properly addressed the burden on the Respondent to prove
its claim of negligence against the Respondent.

Whether the trial judge unreasonably delayed in delivering the judgment

14. While we do not condone the length of time it took for the trial judge to deliver his judgment,
we are satisfied from a proper reading of the judgment that the quality of the judge’s findings
did not suffer from the delay in its delivery. The trial judge was quite connected to and
familiar with the evidence and critically he had reviewed the Zoom evidence.

Whether the trial judge erred in his assessment of damages

15.  We have found no error in the assessment of damages and it has not been demonstrated that
the award was inordinately high or disproportionate.

16. In analyzing these issues in this judgment, | will set out the relevant background facts, the
relevant principles of law on the standard of care and causation and examine each of these
issues set out above. | will also examine the role of the court in dealing with competing expert
reports.

The background facts

17. The Appellant is a general practitioner who provided antenatal care and treatment to the
mother after she became pregnant in November 2011. On 4 August 2012, the mother went
into labour and was taken to the Princess Margaret Hospital by her husband. She was
admitted to the Private Surgical Labour Unit at about 4:15 a.m. on 5 August 2012. She was
examined by the Appellant in the early hours of that morning. When she was fully dilated
the process of delivery commenced. Delivery started at about 10:55 a.m. -11:00 a.m. During
the delivery, the attending physician was the Appellant. Dr. Bloomfield was summoned to
urgently assist the Appellant after his attempts failed. Dr. Lochan was present for the delivery
of TK. They all made their notes of the incident together with the attending nurses. One of
the challenges at the trial was the poor record of the monitoring of TK as the information on
the tapes had faded over time.

18. The trial judge’s summary of facts neatly sets out the sequence of events at this relevant stage
of the delivery and we repeat them here:

“17. Delivery started at about 10:55-11:00 a.m. The patient was
encouraged to push by the defendant and was said to be ‘making
good progress’. However, the defendant observed that the
vaginal opening was small and performed an episiotomy
(snipping of the vaginal opening) to assist the process. It appears
that after some 20-30 minutes of attempts at spontaneous
vaginal delivery (‘SVD’), the defendant determined that
operative assistance would be required. At that point, attempts
were made to deliver the baby, firstly by a vacuum extractor,



but that device was said to be malfunctioning, and therefore
forceps were attempted. This was said to be ‘progressing slowly,
but difficult’. After these efforts collectively failed to deliver the
baby, the defendant had the nurse call a consultant Obstetrician
and Gynecologist, Dr. Harold Bloomfield, for assistance. At this
point, the CTG reading was said to be 133 bpm, which was
recording as being in the normal range.

18. Dr. Bloomfield arrived at about 11:35-11:40 a.m. and
delivered the baby with the use of the forceps, which was
achieved at about 11:45 a.m. The baby was delivered with the
cord around its neck. He was unconscious and not breathing.
The defendant’s note recorded that the FHR was 133 bpm at
delivery, which was indicated to be a ‘normal variation’. At
delivery, the report recorded that the baby was ‘flat’> and had
Apgar scoresof 2 @ 1, 3 @ 2, and 4 @ 10. (The Apgar score,
formed from the mnemonic of the surname of US physician
Virginia Apgar, who pioneered the test, is a score used to assess
the overall condition of a newborn on five characteristics—
appearance, pulse, grimace, activity, respiration—each with a
maximum score of 2, recorded during the first few minutes of
life.)

19. The baby was resuscitated by Dr. Steve Lochan, the
attending pediatrician, and transferred to the NICU.

20. Several weeks later, TK was diagnosed as having ‘West
Syndrome’. He was later examined by Dr. Melvin Grossman in
the United States during 2015 and diagnosed with ‘Lennox
Gastaut Syndrome’ (‘LGS’), and also noted to have
microcephaly.””

19. In the Respondent's claim in the court below, the Respondent set out several allegations of
negligence. The following particulars of negligence relevant to this appeal were pleaded:

“(iii) Knowingly attempting a vacuum-assisted vaginal delivery
while lacking the necessary training, skill, competence and
experience for the proper and appropriate performance of the
same.

(iv) Improperly, and/or ineffectively using the vacuum extractor
for vacuum assisted delivery of the Plaintiff and thereby failing
to achieve such delivery.

(v) Causing and/or allowing the prolonged application of the
vacuum cup to the Plaintiff’s head during the attempted, failed
and aborted vacuum-assisted vaginal delivery.

(vi) Failing to immediately proceed to a Caesarean Section after
having failed to deliver the Plaintiff via vacuum-assisted vaginal
delivery.

(vii) Failing, in all the circumstances if he was himself unable to
perform a Caesarean Section, to refer [LK] to a consultant



20.

21.

22.

23.

Obstetrician for a Caesarean Section to be performed
emergently.

(viii) Improperly, AFTER a failed vacuum-assisted vaginal
delivery, then proceeding with forcep-assisted vaginal delivery
when such step was wholly inconsistent with the standard of
care in such circumstances.

(ix) Resultantly, causing and/or allowing forcep usage to the
Plaintiff’s head AFTER the aforesaid prolonged cup application
to the Plaintiff’s head associated with the failed and aborted
vacuum extraction.

(x) Lacking in any event the necessary training, skill,
competence and experience for the proper use of the forceps for
such forcep-assisted vaginal delivery and thereby ultimately
again failing to achieve delivery of the Plaintiff by this method.

(xi) Causing and/or allowing the Plaintiff to remain in the

birthing canal for a prolonged period of time while failing to

take the appropriate measures to prevent an adverse outcome.
2

These steps undertaken by the Appellant according to the Respondent displayed gross
mismanagement of the labour of the mother.

The Appellant contended in his Defence that he was fully competent to undertake the
delivery; that the vacuum suction device was inoperable; that there was no need to move to
a Caeserean section; and that the injuries were attributable to other medical causes,
“including development abnormalities, or unknown causes.”

There was no issue at the trial that the Appellant owed a duty of care to his patient, the
mother. The trial judge identified the main issues at paragraph 22 of his judgment. What was
really in focus was the standard of care that ought to have been observed by the Appellant in
the delivery of TK and whether, if he did breach that standard, that breach caused any loss
or damage. If so, what was the proper award for such loss? At paragraph 23 of his judgment,
the trial judge also acknowledged three main factual issues arising from the pleadings and
evidence:

“... (i) whether or not the suction device was inoperable and
whether this was the reason the vacuum-assisted delivery failed;
(ii) whether the forceps failed to grip TK’s head and whether or
not this is the reason why the defendant’s attempt at forcep-
assisted delivery failed; and (iii) whether TK’s brain damage
and resultant permanent injuries are the result of a congenital
disease.”

It was the Appellant’s case in the court below that the suction device was simply not working.
Therefore, this should not be considered as an attempt to deliver TK. Similarly, he could not
get the forceps to lock in place and, as they never locked, they did not cause any adverse
impact on TK (see paragraph 7 of the defence). One of the key questions of fact that had to



be determined was how did the Appellant make use of both devices and whether he did so
properly or whether it was ill advised to use two methods of assisted delivery at all.

24. In the trial, the following witnesses gave evidence:

“(i) [TK’s] parents and Litigation Friends TK Snr. and LK; (ii)
Dr. John Busowski M.D., specialist in Obstetrics and
Gynecology; and (iii) Dr. Ronald G. Davis, specialist in
Neurology, Psychiatry, Pediatrics and Neuorphysiology. ...

(i) the [Appellant]; (ii) Dr. Homer Newton Bloomfield,
consultant Obstetrician and Gynecologist; and (iii) Dr. James S.
Johnson, specialist in Obstetrics and Gynecology.” (See
paragraph 35 of the judgment)

25. The following expert reports were considered:

“... the report of Dr. Stephen Demeritte, a local child
neurologist and Dr. Melvin Grossman, a US based child
neurologist who assessed and treated TK for several years
following his birth. Sadly, Dr. Grossman died before the matter
came to trial, and Dr. Davis was subsequently requested to serve
as the expert neurologist for the [Respondent].” (See paragraph
36 of the judgment)

26. The trial judge examined the appropriate standard of care and held that the Appellant’s
treatment fell below the acceptable standard. He preferred the views of the Respondent's
experts and held that, on a balance of probabilities, the Appellant breach was responsible for
TK’s injuries. One of the key findings was that the Appellant had made an improper and ill-
advised use of two operative delivery attempts which caused injury to TK. Critically, the trial
judge did not accept the Appellant’s explanation that the vacuum extractor was not working,
thereby debunking the Appellant’s argument that it could not have been considered a first
attempt at delivery or one that would have not caused harm. A summary of trial judge’s
findings was set out in paragraph 155 of his judgment:

“(i) That the defendant attempted operative delivery first with
the use of the ventouse (vacuum extractor) and, secondly the
Wrigley’s outlet forceps.

(ii) That the defendant’s attempted vacuum delivery failed
because of the cup disengaging or pop-offs (not because the
device was incapable of providing suction), and that this trauma
caused or contributed to the injuries to TK.

(iii) That the defendant was unable to get the forceps to lock
because the baby’s head was mal-rotated, and that the attempts
at doing so caused or contributed to the injuries to TK.

(iv) That TK was trapped in the birth canal for a prolonged
period during the operative delivery process and it is more likely
than not that he suffered the hypoxic insult during that period.



27.

28.

29.

(v) That the defendant attempted operative delivery when the
plaintiff’s head was malrotated, and wrongly assessed (or not
assessed at all) which led to the inability to deliver the plaintiff
even after successive attempts with more than one instrument.

(vi) That it is more probable than not that the CTG machine did
indicate abnormal readings during the delivery process.

(vii) That the HIE was most probably caused by mechanical
trauma from the injudicious use of the instruments which led to
neuro-developmental sequelae including the motor and
cognitive disabilities suffered (LGS, cerebral palsy, epilepsy,
microcephaly, etc.).

(viii) That the defendant caused these injuries during the
delivery process.

(ix) That the plaintiff suffered injury and damages as a result of
the defendant’s actions, and that these actions did not meet the
standards expected of a physician skilled in the field of obstetrics
with a significant practice in that area.”

On the question of damages, the trial judge pointed out that the Appellant failed to deal with
the issue of damages at all in his submissions. At paragraph 157, the trial judge noted:

“157. Inexplicably, the defendant seems to have treated this case
as if it were a trial on liability only, and made no submissions in
respect of the damages claimed or the quantum. However, the
plaintiff set out the heads of claim and quantum of damages in
his opening skeleton submissions, which were dated 25
February 2021. Further, at the commencement of trial, counsel
for the plaintiff foreshadowed that adjustments would be made
to the quantum based on changes to the discount rate in the
Odgen’s Tables (see discussion below). These adjustments were
identified in the plaintiff’s closing submissions, which were
lodged and exchanged a few months before the defendant’s
closing submissions. I am satisfied, therefore, that the defendant
had prior notice of the damages and quantum being claimed.”

There is no appeal against this finding by the trial judge.

Importantly, at the hearing of this appeal, the Appellant was content to rely on his written
submissions and to make no further oral submissions. In light of that position, the Respondent
adopted the same approach. We indicated to the Appellant that we had reserved the day to
hear oral arguments, but the Appellant saw no need to make any further oral arguments and
indicated that he had said everything that needed to be said in his written submissions.

In his submissions, the Appellant makes 8 arguments that the trial judge findings on liability
were plainly wrong:

(i) the trial judge failed to consider the evidence with respect to the
delivery attempts;
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30.

31.

32.

(i) the Appellant had no responsibility for the hospital equipment;
(iii) the Respondent failed to come up to proof;
(iv) the trial judge improperly rejected the evidence of Dr. Johnson;

(v) the trial judge failed to consider the evidence of oxygen
deprivation;

(vi) the trial judge failed to consider that the improper recording was
outside the Appellant’s control;

(vii) the trial failed to consider that there was unlawful delay; and

(viii) the trial judge failed to consider that there was no causal link
analysis.

On liability, the Appellant’s submissions briefly recited the grounds of appeal. On the law
relating to the standard of care, he focused on the standard established in Bolam v Friern
Hospital Management Committee [1957] 1 WLR 582, submitting that all that is required
is to show that the Appellant's action was consistent with a reputable medical practice in this
case, namely that described by Dr. Johnson. He also focused on the analysis of the expert
evidence and his main thrust is that the trial judge should have accepted Dr. Johnson’s
evidence over that of the Respondent’s experts. This seems mainly due to Dr. Johnson being
a local practitioner familiar with Bahamian conditions, while the other experts are foreign,
so that Dr. Johnson only can establish what is the standard expected in The Bahamas and not
the foreign experts.

Another area explored by the Appellant in his submissions is the evidence of the delivery,
but the submissions are unclear as to the nature of the error that was made by the trial judge.
Even if the trial judge should have considered the matters set out on page 7 of the Appellant’s
submissions (which the judge did in any event), the Appellant does not say how those matters
would have affected the outcome. Further, it is the existence of those facts which in my view
pointed to negligence, for example, TK’s head was in malposition, and that is why the forceps
did not work. The Respondents experts showed that if the head was in malposition, the
Appellant should not have used the forceps at all. Further, the Appellant contends that the
vacuum was not functioning due to lack of suction. Whether that was so was a question of
fact. Even if it was so, it was the Appellant’s duty not to use it at all. It was his duty to test it
before placing it on TK’s head.

Before we consider each of the Appellants' arguments in turn, we set out the standard of care
applicable in medical negligence and the importance of expert evidence.

Standard of care and local conditions

33.

34.

There is no dispute that the applicable principle to establish medical negligence is focused
on the relevant practice accepted as proper by a responsible body of medical persons skilled
in that particular art. The test in Bolam test establishes this proposition, which was further
refined in Bolitho.

In Bolam, McNair J articulated the following principle at page 587:
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35.

36.

37.

“...I myself would prefer to put it this way, that he is not guilty
of negligence if he has acted in accordance with a practice
accepted as proper by a responsible body of medical men skilled
in that particular art. 1 do not think there is much difference in
sense. It is just a different way of expressing the same thought.
Putting it the other way round, a man is not negligent, if he is
acting in accordance with such a practice, merely because there
is a body of opinion who would take a contrary view. At the same
time, that does not mean that a medical man can obstinately and
pig-headedly carry on with some old technique if it has been
proved to be contrary to what is really substantially the whole
of informed medical opinion. ...”

Recently, Lord Stephens and Lord Pentland described the test in Gulf View Medical Centre
Ltd v Tesheira (The Executrix of the Estate of Russell Tesheira) [2022] UKPC 38 as:

“86. The Bolam test states that a practitioner is not negligent if
he acted in accordance with a practice accepted as proper by a
responsible body of medical opinion ‘merely because there is a
body of opinion which would take a contrary view. ...””.

The submission that is made by the Appellant in this appeal is based on an interpretation of
the Bolam test that “the doctor knows best”. In other words the Appellant seems to suggest,
so long as the medical professional’s conduct is approved, sanctioned or in conformity with
a view expressed by another expert’s medical opinion, there could be no case for negligence
as it conforms to a practice accepted as proper by a responsible body of medical persons
skilled in that field. What this fails to appreciate, however, is that, while the court has no
medical expertise of its own to draw on, the court remains the finder of fact, and such facts
are to be found assisted by such medical evidence as is relevant. To determine whether a
medical practice is of the acceptable standard of care was not intended in Bolam to be
divested to the medical profession itself. To do so would unwittingly lead to a form of
“medical nepotism” and dilutes the significance of the court’s role in setting the standard of
care as it does in any other action in negligence. In this way, the law serves a deeper social
need to ensure that services provided by professionals meet an acceptable level of care in an
evolving society. In this exercise, the court must have regard to the views of experts but is
not necessarily prescribed to such views where they are devoid of logic, reasonableness,
coherence or responsibility. Indeed what is reasonable, responsible and respectable are
matters which should withstand judicial scrutiny. This was later clarified and reinforced in
Bolitho.

In Bolitho, Lord Browne-Wilkinson, further clarified the Bolam test stating at page 241:

“... the court is not bound to hold that a defendant doctor
escapes liability for negligent treatment or diagnosis just
because he leads evidence from a number of medical experts
who are genuinely of opinion that the defendant's treatment or
diagnosis accorded with sound medical practice. In the Bolam
case itself, McNair J. [1957] 1 W.L.R. 583, 587 stated that the
defendant had to have acted in accordance with the practice
accepted as proper by a ""responsible body of medical men."
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38.

39.

40.

Later, at p. 588, he referred to "a standard of practice
recognised as proper by a competent reasonable body of
opinion.”" Again, in the passage which | have cited from
Maynard's case [1984] 1 W.L.R. 634, 639, Lord Scarman refers
to a ""respectable™ body of professional opinion. The use of these
adjectives - responsible, reasonable and respectable - all show
that the court has to be satisfied that the exponents of the body
of opinion relied upon can demonstrate that such opinion has a
logical basis. In particular in cases involving, as they so often do,
the weighing of risks against benefits, the judge before accepting
a body of opinion as being responsible, reasonable or
respectable, will need to be satisfied that, in forming their views,
the experts have directed their minds to the question of
comparative risks and benefits and have reached a defensible
conclusion on the matter.”

In examining a claim of medical negligence concerning a botched laparoscopy, Winder J (as
he then was) in Henfield v Carey [2019] 1 BHS J. No. 23 correctly noted that the test for
medical negligence was as determined in Bolam and Bolitho. He stated at paragraph 22 that
expert witnesses are:

“... nonetheless witnesses and in the same way that I must assess
the evidence of every witness. | assess the evidence of these
professional witnesses, including their expert testimony. The
caution here is that before throwing out or discarding the
evidence of an expert witness I must think carefully before doing
so. But because an expert witness expresses an opinion, it
doesn’t mean that I have to accept it. Here however, where
competing opinions are lined up on the two sides of the dispute,
it's really a matter of accessing and attributing weight to the
various opinions”.

This is indeed the task that was carried out by the trial judge in this appeal in weighing up
the evidence of the experts on both sides and determining the weight to be attributed to the
competing views.

It would seem that the Appellant has not grappled with Bolitho at all in his submissions and
the impact that it has had on the analysis of this case. The Appellant seems content to submit
that he is not liable so long as his standard of care conformed with the views of an expert,
any expert, knowledgeable in the art of delivery, in this case, Dr. Johnson. But, the trial judge
determined the weight to be attributed to the expert’s evidence. Further, the trial judge must
be satisfied even on the Bolam test that the Appellant acted in accordance with a standard
that is responsible, reasonable and respectable.

Indeed, the Appellant found himself facing a life and death situation where there was a
prolonged delivery time, he had to make swift choices to protect mother and child. While the
law recognises as in Bolam that it is always easy to second guess the choices made by the
medical professional, that was not the case here. The choices that had to be made to safely
deliver TK was one in which the risks and benefits of the chosen delivery methods had to be
properly weighed by the Appellant, it was not a case of trial and error to effect a delivery.

13



41.

42.

43.

In this context, all the expert evidence adduced was relevant to address that question: what
was the inherent risk and benefit in using two manual methods of delivery consecutively and
what was the best choice given the malpositioning of TK’s head? It is further compounded
by the fact that the Appellant had to seek the assistance of a medical colleague who on his
own effected the delivery. While, then, the Appellant should conform to a relevant medical
standard that standard as explained by his expert must withstand logical scrutiny. That
expert’s evidence must also consistently meet the standard required for such testimony and
must also be seen to be neutral, independent and not partial to the Appellant’s case. Such
experts are independent of the fray and their prime duty is to assist the court in arriving at its
findings of fact. It is not the case of a trial judge supplanting his own common sense
perceptions over the views of medical professionals, it is simply that the expert opinion
establishing the relevant standard must be demonstrated as one that is reasonable, respectable
and responsible.

The quality of expert evidence must therefore conform to the following general principles as
articulated in National Justice Compania Navierasa S.A. v. Prudential Insurance
Company (lkarian Reefer) [1993] 2 LLR, where the duties and responsibilities of an expert
were examined. Cresswell J stated:

“(i) Expert evidence presented to the court should be, and
should be seen to be, the independent product of the expert
uninfluenced as to form or content by the exigencies of litigation.

(i1) An expert witness should provide independent assistance to
the court by way of objective unbiased opinion in relation to
matters within its expertises ... an expert witness in the High
Court should never assume the role of advocate.

(iii) An expert witness should state the facts or assumptions
upon which his opinion is based. He should not omit to consider
material facts which could detract from his concluded opinion.

(iv) An expert witness should make it clear when a particular
guestion or issue falls outside his expertise;

(v) If an expert's opinion is not properly researched because he
considers that insufficient data is available, then this must be
stated with an indication that the opinion is no more (than?) a
provisional one. In cases when expert witnesses who has
prepared a report could not assert that the report contains the
truth, the whole truth and nothing but the truth without some
gualification, that qualification should be stated in the report;

(vi) if after the exchange of reports, an expert witness changes
his view on a material matter having read the other side's expert
report or for any other reasons, such change of view should be
communicated (through legal representatives) to the other side
without delay and when appropriate to the Court".”

Applying these general principles to the analysis of the experts’ evidence in the court below,
it demonstrates that the trial judge could not be faulted for being critical of the evidence of
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Dr. Johnson not being satisfied that it represented the medical opinion of a reasonable,
respectable and responsible body of opinion in relation to the choices made by the Appellant
to deliver TK.

Appeal against findings of fact

44,

45.

An additional difficulty facing the Appellant in this case is that the main findings being
examined on appeal are challenges to findings of fact. There is no dispute as to the law in
this case. It is the application of the law to the findings of fact that really is in issue. Most, if
not all, the arguments advanced by the Appellant challenge the court’s assessment of the
evidence without really demonstrating how the trial judge was plainly wrong.

The approach to be taken by an appellate court on a question of fact is well-settled. In
Clemenza Ltd and anor. v. AG and anor. SCCivApp No. 28 of 2022, this Court
(differently constituted) stated at paragraph 18:

“18. The issue of whether the trial judge’s conclusions on
primary facts should be interfered with by an appellate court
was considered in Gabrielle Volpi and Anor v Matteo Volpi
[2022] EWCA Civ 464. Lord Justice Lewison said the following
at paragraphs 2, 4 and 5 of the Judgment:

‘2. The appeal is therefore an appeal on a pure question of fact.
The approach of an appeal court to that kind of appeal is a
well-trodden path. It is unnecessary to refer in detail to the
many cases that have discussed it; but the following
principles are well-settled:

i) An appeal court should not interfere with the trial judge’s
conclusions on primary facts unless it is satisfied that he was
plainly wrong.

ii) The adverb ‘plainly’ does not refer to the degree of
confidence felt by the appeal court that it would not have
reached the same conclusion as the trial judge. It does not
matter, with whatever degree of certainty, that the appeal
court considers that it would have reached a different
conclusion. What matters is whether the decision under
appeal is one that no reasonable judge could have reached.

iii) An appeal court is bound, unless there is compelling
reason to the contrary, to assume that the trial judge has
taken the whole of the evidence into his consideration. The
mere fact that a judge does not mention a specific piece of
evidence does not mean that he overlooked it.

iv) The validity of the findings of fact made by a trial judge
is not aptly tested by considering whether the judgment
presents a balanced account of the evidence. The trial judge
must of course consider all the material evidence (although
it need not all be discussed in his judgment). The weight
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46.

which he gives to it is however pre-eminently a matter for
him.

v) An appeal court can therefore set aside a judgment on the
basis that the judge failed to give the evidence a balanced
consideration only if the judge's conclusion was rationally
insupportable.

vi) Reasons for judgment will always be capable of having
been better expressed. An appeal court should not subject a
judgment to narrow textual analysis. Nor should it be picked
over or construed as though it was a piece of legislation or a
contract....”

(See also Bahamasair Holdings Ltd v Messier Dowty Inc [2018]
UKPC 25)

“38. I bear in mind that this was a traumatic experience for the
parents, and it is a known fact that trauma can sometimes lead
to memory distortions and difficulty in narrating events
chronologically. In this regard, it is notable that the father
recounts that the defendant first attempted the use of the
forceps, then the ventouse, which is inconsistent with the clinical
notes and the evidence of the experts that it is more logical that
the ventouse would have been the ‘preferred method’ and used
first. But apart from minor inconsistences such as these, and
allowing for the perspective of parents who suffered a
catastrophe associated with the birth of a child, my assessment
of the Ks was that they were credible and truthful witnesses.
In fact, their tempered and mature approach to giving evidence
and maintaining civility and grace while recounting painful
events was greatly to their credit as witnesses.

124. Secondly, in his supplemental WS, TK Snr recounts
hearing a beeping sound on the monitor, which he said he asked
the defendant about. In his account TK Snr. said the plaintiff
went over to the monitor the check the sheets and then said “this
baby has to come out’. When challenged that there was evidence
of fetal distress on the monitor, the defendant staunchly denied
this and said that the heart rate monitor would not beep in any
event, and that he did not move to check the machine. He
explained the beeping noise which TK Snr heard as probably a
heat lamp which ‘had a history of beeping’. While I have noted
that trauma can sometimes create some gaps in memory, | found
TK Snr a credible witness, and there is no reason he would
testify to something that did not take place, and in particular
put words in the mouth of the defendant. In my view, on a

In this case, there are several instances where the trial judge made his careful assessment of
each witness and gave his reasons for his determination of their credibility. For the parents
of TK, the trial judge stated:
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471.

48.

49,

balance of probabilities, the CTC machine did emit beeping
sounds to indicate abnormal readings, and | do not find the
beeping lamp theory credible.”

With respect to the Appellant, the trial judge stated:

“47. My assessment of Dr. Carey’s evidence was that he was
trying to be forthright with the Court under what can only have
been difficult circumstances for him. However, there are
omissions and inconsistencies in his clinical notes and WS that
were never satisfactorily explained, and during cross-
examination he was evasive and defensive in some of his
answers.”

There has been no specific challenge to these findings of fact made by the trial judge. As
noted above, the main thrust of the appeal has been on a failure of the trial judge to exonerate

the Appellant based on the evidence of Dr. Johnson which was rejected by the trial judge.

With respect to the experts, it is also clear that the trial judge took careful note of their

experience as well as their testimony to determine credibility:

“63. Dr. Busowski is obviously a very experienced and
knowledgeable expert in the area of obstetrics and gynecology,
and very much still in active practice. In fact, his live evidence
had to be interrupted on more than one occasion to
accommodate pre-fixed client appointments. Overall, 1 found
him to be a very impressive witness, doing his best to assist the
court based on his knowledge and experience and to interpret
the documentary evidence on an objective and professional
basis. He did not hesitate to concede expert opinion favourable
to the defendant when it accorded with professional standards
(e.g., such as the delivery interval), and was unapologetic and
forthright in recording his disagreement with expert evidence
which he did not consider reasonable, or factual accounts which
were not borne out on the evidence.

66. Dr. Davis also proved to be an impressive and credible
witness, whose conclusions were carefully rationalized. He made
the appropriate concessions when contrary evidence or opinion
was put to him, but was unswerving in his assessment of the
causes of the injuries to TK, and his reasons for coming to his
conclusions.

146. For the reasons which have been given, and the discussion
which follows below, | obviously prefer the evidence of the
plaintiff’s experts that the defendant’s conduct of the operative
delivery did not accord with the practice to be expected of a
physician skilled in the field of obstetrics and with a significant
practice in that area. The evidence of Dr. Busowski and Dr.
Davis clearly conflicted with the evidence of Dr. Johnson, and in
this regard the Court was guided by the dicta of Bingham J. in
Ecklersy v Binnie [1988] 18 Con LR 1, where he said:
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‘In resolving conflicts of evidence the judge remains the
judge. He is not obligated to accept evidence simply because
it comes from an illustrious source: he can take account of
demonstrated partisanship and lack of objectivity. But save
where an expert is guilty of deliberate attempt to mislead (as
happened very rarely), a coherent reasoned opinion
expressed by a suitably qualified expert shall be the subject
of a coherent reasoned rebuttal, unless it can be discounted
for other good reasons.’”

50. With respect to Dr. Bloomfield, the trial judge stated:

“50. Dr. Bloomfield is clearly a hugely experienced and
knowledgeable obstetrician, and his intervention in all
probability prevented what might have been an unmitigated
catastrophe. In his live evidence, he answered frankly, and |
consider that he was doing his best to assist the Court, even if
some of his answers tended to put forward the best possible
interpretation of the evidence. However, the reliability of his
evidence is diminished by the conclusion in his WS that the
‘delivery and birth of the plaintiff seemed to be unremarkable
and the plaintiff appeared to be in a normal condition’. This is
clearly ill-at-ease with all the contemporaneous accounts of the
delivery, including that of the defendant himself, and the
observations of the pediatrician immediately after the delivery.”

51. With respect to Dr. Johnson, the trial judge noted:

“75. 1 will discuss Dr. Johnson’s evidence in more detail later, as
it forms a central part of the defendant’s case. But in general, I
did not find Dr. Johnson’s evidence to be persuasive, neither in
what he wrote in his witness statements nor during his live
evidence. In some cases, his witness statements contradicted the
defendant’s own evidence of what transpired during the
delivery and seemed to be an attempt to fill in factual gaps by
reconstruction or hypothesis. For example, his suggestion that
no ventouse was used directly contradicts the contemporaneous
clinical notes, even though he attempted to explain this away
during live evidence by adding the qualifier that no ‘functional’
vacuum was used. Further, the suggestion that the plaintiff’s
syndrome was as a result of some congenital condition or simply
unexplained has no correlation to the evidence actually led at
trial.

147. In fact, counsel for the plaintiff levied trenchant criticisms
of the evidence of the defendant’s main expert witness as being
unreliable and unsafe, owing to internal inconsistencies and
other inaccuracies. As pointed out in Bolito (and explained in C
v North Cumbria University Hospital), the court is not bound to
accept medical opinion that it considers to be logically
indefensible, notwithstanding its source. Mrs Rolle KC



52.

identified what were said to be a number of inconsistencies and
unsubstantiated statements in the evidence as follows:

(i) The statement (in the supplemental WS) that ‘no vacuum
was ever actually attempted—it was not functional
therefore never supplied’ is wholly inconsistent with the
defendant’s case that the vacuum extractor was in fact
supplied and attempted, but was not functioning properly,
or at all.

(if) The statement in the report, with a 11:30 a.m. time
stamp, to the effect that ‘After attempting to apply the
forceps twice, and being able to get them to lock, he
abandoned the procedure, and requested help from Dr.
Bloomfield’ is inconsistent with the Defendant’s notes.
There is no reference to the time stamp in the notes. The
defendant’s note was simply ‘Vacuum suction tried but
malfunctioning, therefore forceps attempted...’. Further,
when cross-examined about the source of the time stamp
and the related information, his response was: ‘I honestly
would not be able to, being a year having prepared the
report, I really couldn’t tell you at this point.’

(iii) In describing Dr. Bloomfield’s intervention and
delivery, he stated that ‘His evaluation [Dr. Bloomfield’s]
suggested possible malpositioning of the fetal head, and he
was able to digitally correct this, and then apply the blades
of the forcep. This resulted in a successful forceps delivery.’
However, although this was Dr. Johnson’s impression or
inference based on the facts of what likely happened, Dr.
Bloomfield never stated and neither was it recorded
anywhere in the clinical notes that this actually occurred,
and yet it was presented as a statement of fact.

(iv) Further, as a general proposition, Mrs. Rolle was at
pain to point out in cross- examination that, although Dr.
Johnson proffered various opinions on the possible other
causes of TK’s neurological conditions, Dr. Johnson was not
in fact a neurologist, and not qualified to give any expert
opinion on neurological conditions.’”

| have set these portions of the judgment out extensively as these all demonstrate that the
conclusions drawn by the trial judge were formed based on his close observation and
assessment of the witnesses, a matter which is difficult for this Court to second guess unless
it can be demonstrated by the Appellant that it was a plainly wrong analysis. 1 now turn to
the Appellant's main criticism of the trial judge’s findings.

Delivery attempts

53.

It is difficult to understand the challenge being made by the Appellant. He contends that the
trial judge failed to properly consider the evidence regarding the delivery attempts. In
deference to the Appellant it is appropriate because of its brevity to set out the Appellant’s
argument in full:
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54,

55.

“The learned trial judge erred in failing to carefully or at all
consider the evidence on the record relating to the attempts at
delivery of the plaintiff, in that:

i. I) (sic) TK Senior was only able to observe Dr. Carey’s face
due to his position at the head of the bed and could not
accurately observe the delivery procedure.

ii. The vacuum extractor was not functioning due to lack of
suction — a fact confirmed both in the Nurse's notes and by
TK Senior.

iii. Dr. Carey was unable to activate the locking device of
Wrigley’s forceps, rendering them unusable to grip the
infant’s head.

iv. TK's (infant) head was in malposition, which prevented
the successful use of Wrigley’s forceps.

v. The defendant, Dr. Carey, called Dr. Bloomfield to assist.
Dr. Bloomfield arrived at approximately 15 minutes later
and successfully delivered TK (infant) using Wrigley’s
forceps. This time interval provided an opportunity for the
fetal head to self-correct its malposition, which Dr.
Bloomfield was able to capitalize on. (See page 7 of the
Appellant’s Submissions)

With respect to the vacuum extractor, the evidence discloses that it is the “tool of choice” in
proceedings with an assisted delivery. It has a small plastic cup at the top which is positioned
on TK’s head to assist in bringing TK down the canal. The trial judge addressed both
questions of whether the vacuum was inoperable or whether it was operable, but failed due
to improper placement and pop-offs by the Appellant. If the cup is misapplied on TK’s head,
it can cause failure in terms of the delivery.

The trial judge made this finding of fact:

“92. The plaintiff also asked the court to find as a matter of fact
that the vacuum device did create suction and likely failed due
to improper placement and ‘pop-offs. In her closing
submissions, counsel for the plaintiff underscored the point that
neither the nurse who was present nor Dr. Lochan, the attending
pediatrician, made any mention that the vacuum was
inoperable, or that there were mechanical or other issues with
the vacuum pump. In cross-examination, Dr. Carey conceded
this point.

93. Further, although (as mentioned) the father seems to have
inverted the order in which the vacuum and forceps were
applied, his evidence was also that the defendant tried the
suction tool ‘several times and it seem to keep slipping of the
Plaintiff’s head’ and ‘he used it a couple times and gave it back
to the nurse’. Dr. Lochan, a very experienced pediatrician, also
observed that there was ‘failed vacuum and forceps.
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94. In fact, the defendant himself, when asked by his counsel in
re-examination to explain the meaning of the word “failure”
when used in the context of a vacuum-assisted delivery said:

‘The word failure in a vacuum means that the vacuum would
have been used to pull at least three occasions or popped off
on three occasions or was used at 20 to 30 minutes without
success. That will determine a failure. And for that to have
occurred, the vacuum will have to be able to provide suction.
In this case the vacuum had no suction. Therefore, it was not
able to perform its intended function.’

95. In closing submissions, counsel for the defendant contended
that the ‘unchallenged’ evidence of the defendant and Dr.
Bloomfield was that the vacuum extractor was not working at
all and did not produce any vacuum suction, and that TK Snr
gave evidence ‘that the vacuum was said to be not working’ (pg.
70 of transcript of 2 March 2021). This is not borne out by the
evidence. Dr. Bloomfield’s evidence was that he was told by the
defendant that the vacuum was not working; there is no
evidence that he ever tested the vacuum, and his evidence was
that he did not use it. So, he is unable to give any direct evidence
of the condition of the vacuum. Secondly, the evidence of the
father was to the contrary. What he said, at the relevant part of
the transcript, is ‘I recall that the nurse did not tell Dr. Carey
that the vacuum was not functioning. Dr. Carey used the vast
(sic) [vacuum] several times, and then he said to the nurse that,
this was not working’. He did, however, recall Dr. Carey asking
for another vacuum.

96. In my view, the totality of the evidence is more consistent
with the defendant making several attempts at pulling with the
vacuum device, and the device disengaging during delivery
attempts because of inappropriate placement of the cup, hence
the slipping off or pop-offs. I accept on a balance of
probabilities, that the defendant’s attempted vacuum delivery
failed because of the cup disengaging or pop-offs (not because
the device was incapable of providing suction). I find it more
likely than not that the nurse would have checked the equipment
prior to it being made available for use.””

The Appellant has not demonstrated how his arguments now advanced on this issue were not
dealt with by the trial judge or how these findings of fact are unsustainable. We have
reviewed the entire record of evidence, and it was open to the trial judge to have regard to
the following evidence:

(1) Neither the nurse nor Dr. Lochan said that the first vacuum was
inoperable. Both were present when the Appellant used the device,
and neither recorded that the device was inoperable. The Appellant
conceded this point in cross-examination. It was open to the trial
judge to find as a fact that the vacuum was operable but misused by
the Appellant.
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(i) In his cross-examination, the Appellant made notable
concessions:

(a) that studies have shown that the sequential use of the vacuum
extractor and forceps has been an increase in risk of injury to TK
and his mother;

(b) that the vacuum extractor is the tool of choice; and
(c) that if it is misapplied, it can cause pop offs.

(111) With respect to “pop-offs” the following exchange with the
Appellant is notable: See the transcript at page 17, line 13 to 22:

“Q: And pop off have been shown to cause injury to the baby;
isn’t that so?

A: It depends on the pressure.
Q: But it can cause --

A: It can all cause it but if the pressure exceeds the
recommended, they can all cause it. It’s the gauge for direction.

Q: The mere fact that it’s popping off can also cause injury?
A: It’s possible, yes.”

(iv) The nurses’ notes indicated that the delivery was “aided by
vacuum, forceps and episiotomy”. The contemporaneous notes of Dr.
Lochan recorded, “Difficult delivery, failed vacuum & forceps”. The
Appellant conceded that the word “failure” meant that the vacuum was
tried to pull for 2 or 3 times or that there were pop offs and not that there
was a malfunctioning device. Despite the Appellant’s response in cross-
examination that there was no pop offs with the use of the extractor, it
was a question for the trial judge to determine whether the failure of the
extractor to successfully assist in the delivery of TK was due to “pop
offs” or an inoperable vacuum suction device.

(v) The trial judge found the evidence of the father as credible, and he
gave his reasons for that in paragraph 124 of his judgment.

(vi) The evidence of Dr. Bloomfield contradicted the Appellant’s
argument that there was a malfunctioning vacuum. The only person who
said that the vacuum was inoperable was the Appellant. This would
imply that it was not creating any suction at all. If it was malfunctioning
in that manner, then the Appellant ought not to have used it in the first
place. Indeed, he should have checked to make sure that there was
suction. It was open to the trial judge to hold that the vacuum was
creating suction. It was entirely open, therefore, to the trial judge, to
hold that the problem was not that the vacuum had no suction or, in other

22



words, that it malfunctioned, but that it was not properly used by the
Appellant to apply the suction appropriately to guide TK’s head. Worse,
that after unsuccessfully using the extractor to then turn to another
manual device, namely, the use of forceps.

The use of the forceps

57. The Appellant seems to downplay the significance of the forceps by submitting that they did
not cause any injury, as they could not lock onto TK’s head. The trial judge dealt with this
comprehensively in paragraphs 99 — 101 and 111-114:

“99. The plaintiff invited me to make a finding of fact that the
defendant got the forceps to lock, but was simply unable to effect
the delivery with the forceps. This assertion was based on the
defendant’s statement that ‘forceps attempted-progressing slow
but difficult.” The reference to progressing slowly, the plaintiff
says, suggest that the forceps were locked but that the defendant
could not get the baby out.

100. I do not accept this suggestion. In fact, when the defendant
was asked to explain what he meant by his note, he said that it
meant that ‘the rotation of the head was where it was
difficult...it caused the forceps to not lock” and °...that it [the
baby| was coming down the canal slowly...because the rotation
was off’. He also said that the baby’s head was ‘asynclitic’,
meaning it was off-center, and that the ‘asynclitism at that point
didn’t allow it [the forceps] to actually lock’.

101. I accept the explanation of the defendant on this point, and
I believe that the most logical reading of the evidence is that the
defendant was unable to get the forceps to lock because of the
mal-rotation of the baby’s head. But I reject his suggestion that
the failure of the forceps to lock meant that no damage could
have been done to the baby. The evidence of Dr. Busowski was
very clear that attempts at trying to get it to lock was sufficient
to cause or contribute to damage to the baby. As he explained,
the baby’s head could be compressed by trying to put forceps
on, and that ‘you don’t need to get them in place to cause injury
to the baby or brain trauma.’

111. It is of some significance, that the defendant’s own evidence
and that of his experts confirm that the most likely scenario
accounting for the failure in the defendant’s attempt at
operative delivery was that the baby’s head was malrotated. Dr.
Carey said he suspected that the baby’s head was asynclitic, or
off by a few millimeters, which made it difficult for the forceps
to lock. In his evidence, Dr. Johnson surmised that Dr.
Bloomfield’s “evaluation” (or the most likely scenario, since Dr.
Bloomfield did not give written evidence of his evaluation)
suggested possible mal- positioning of the fetal head and that
either this was corrected by the continual contractions, or was
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58.

59.

digitally corrected by Dr. Bloomfield before he applied the
forceps.

112. Dr. Carey accepted in cross-examination that the position
of the baby’s head was ‘extremely important’ to achieve the
“necessary function” (apparently delivery), although he said
that misplacement does not make a difference ‘if the pump is not
working’. In his live evidence, Dr. Bloomfield similarly stressed
the importance of the position of the baby’s head to both an
attempted delivery by vacuum extractor or forceps. He
surmised that the baby probably came down into a more
favourable position by the time he got there, but conceded that
he could not speak to what the situation was when Dr. Carey
attempted delivery. As he said:

‘First of all, you need to know the position the presenting part is
in the vagina, alright. And you identify the fontanelles on the
baby. You want to know where the biparietal diameters are,
that’s the sides of the head, alright. You need to know whether
the baby is looking down or looking up.

...[Y]ou want to identify where the fontanelles are and you want
to put it that far back in the middle of the head if it’s possible...
You don’t want to put it over any other fontanelle. The
fontanelles are the spaces between the bones and the skull.’

113. In re-examination, Dr. Busowski was critical of the fact that
neither Dr. Carey nor Dr. Bloomfield documented what station
the baby’s head was in when attempts were made to use the
instruments.

114. All of the experts accepted that the assessment of the proper
position of the baby’s head is critical to an effective operative
vaginal delivery, and this was not disputed by the defendant. It
appears on the defendant’s own evidence, and I accept on a
balance of probabilities, that delivery was attempted by him
when the plaintiff’s head was malrotated, and therefore wrongly
assessed. This led to the inability to deliver the plaintiff even
after successive attempts with more than one instrument, and
the prolonged delivery interval. This was not in keeping with the
standards of care required of a physician in the defendant’s
position.””

From the evidence of all the experts, it was clear that the likely scenario at the time that the
Appellant used the forceps was that TK's head was asynclitic; that is, it was off by a few
millimeters, which was corrected by further contraction and with the assistance of Dr.
Bloomfield. The problem was if TK's head was malpositioned, there was no need to use the
forceps. It was the attempt to use the forceps when they were incapable of successfully
locking onto the head which would cause damage, a matter we address later in this judgment.

The contention was further made by the Appellant that TK’s head was malpositioned, and
therefore the Appellant could not be blamed for the failed use of the forceps. The evidence
of Dr. Busowski, however, demonstrated that assisted vaginal delivery should be abandoned
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60.

61.

62.

if one method has failed: “Sequential attempts with different instruments should not be
performed routinely.” Doing so only increases the risk of maternal and/or fetal injury. It
was open to the trial judge, therefore, to hold that the inability to deliver after successive
attempts with more than one instrument and the prolonged delivery interval was not in
keeping with the standard of care.

It is appropriate at this stage to deal with Dr. Busowski evidence. Dr. Busowski was criticized
as being completely unfamiliar with the practices in The Bahamas as he was a specialist in
Obstetrics and Gynaecology from Orlando. There is no criticism of his credentials but the
Appellant contends that he was not competent to establish a standard of care for The
Bahamas. | have already noted earlier that such a criticism does not reflect the principle
established in Bolam and Bolitho. The trial judge had to grapple with the perspectives of Dr.
Busowski compared to Dr. Johnson. Unfortunately, a process by which these experts could
have met before the trial to formulate areas of their agreement and disagreement does not
appear to have been utilised. In matters such as these that is a very useful process as it not
only narrows the areas of dispute but assists the trial judge tremendously with medical
concepts and terminologies which both experts can agree upon. It must always be
remembered that the primary use of expert evidence is to aid the trial judge and an adversarial
approach to utilizing their evidence should be avoided.

There are two significant findings made by Dr. Busowski in his report which remained
unshaken under cross examination. First, operative vaginal delivery should be abandoned
where the instrument is difficult to apply, descent does not readily occur with traction, or the
fetus has not been delivered within a reasonable period of time. Second, sequential attempts
with different instruments should not be performed routinely. It has been associated with
increased “rates of subdural hematomas and intracranial hemorrhage.” There is a risk
of injury to the infant with sequential use of vacuum and forceps. In his view, once the
attempts using either forceps or vacuum failed, a cesarean should have been performed.

The trial judge dealt with the sequential use of the instruments at paragraphs 102 and 103 of
his judgment with which we can find no fault:

“102. It was common ground in the medical evidence that the
sequential use of instruments for operative delivery should not
be routinely done. Dr. Busowki’s evidence was that the medical
data indicated increased maternal and neonatal morbidity from
sequential application of vacuum and forceps and that infants
delivered by both instruments (as opposed to one or the other)
were almost twice as likely to suffer subdural or cerebral
hemorrhage. The defendant himself conceded that the use of
multiple instruments was ‘frowned upon’. Dr. Bloomfield said
emphatically in cross-examination that:

‘...[Y]ou don’t go from a vacuum because the vacuum
doesn’t work and then go to a forceps. If the vacuum doesn’t
work, the forceps are unlikely to work as well. ...So, I really
don’t know of anybody who would move from a vacuum that
didn’t work in the process of delivering the baby to now
attempting to do a forceps. It’s not going to work.’
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63.

64.

103. In fact, Dr. Busowski concluded that the use of multiple
instruments resulted in the trauma to the baby and was ‘the
direct cause of the child’s current and lifelong condition’. I
therefore find on a balance of probabilities that the use of
multiple instruments contributed to or caused the plaintiff’s
injuries and that it fell below the standard of care required of a
physician in the defendant’s position.’”

Indeed, the Appellant’s own witness Dr. Bloomfield confirmed that using multiple methods
is an “old school” method and does not represent the norm. This again highlights the
importance of the trial judge in matters such as this applying the standard of care as explained
in Bolam and Bolitho that it is ultimately the court which will determine the appropriate
standard of care based and in adjudging the standards against the principles of responsibility,
reasonableness the standard will change over time. Dr. Bloomfield explained it in this way
and it is fitting we summarize his evidence (which is found at pages 74 to 76 of the
transcripts) which remarkably underscores that:

() Dr. Bloomfield would not have used sequential methods;

(i) he said that one must know what they are doing when using these
methods;.

(iii) that he could not speak for what the Appellant did; and

(iv) that it was remarkable that when he arrived there was no
emergency at all.

The reasonable inference from this is that the Appellant was unable to properly deliver TK
safely or that the Appellant failed to properly monitor the development of TK to allow for a
quicker delivery even before Dr. Bloomfield arrived.

The Hospital Facilities

65.

It is difficult to understand whether the Appellant is now mounting an argument that it was
the hospital that was responsible for the injury and that he was an independent agent and was
not liable. It was the Respondent's case that because he was the person responsible and
engaged to specifically deliver TK, that liability attached to him. There was no case nor claim
by the Appellant of separate liability of the hospital to be considered. There was no ancillary
claim made by the Appellant against the hospital. In so far as the Appellant suggests that it
was the hospital that was responsible for the failed or inadequate equipment, there simply
was no finding by the trial judge that the vacuum or other equipment was defective. The
finding of fact was that the vacuum suction was operable. Secondly, the trial judge found
that the Appellant failed to make proper use of the vacuum. The fact that another vacuum
was locked away is no indicator that he could not use the vacuum properly, and his attempts
were only resulting in pop-offs. His failed attempt to even use the forceps was ill-advised as
that, together with the pop-offs, was more probably caused by TK’s head not being properly
positioned to allow for the proper use of those instruments and so should not have been used
at all.
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Dr. Johnson and the Expert Evidence

66.

67.

68.

69.

The thrust of the Appellant’s submission is that the trial judge was wrong to prefer a foreign
expert in deference to local obstetric practice and conditions provided by Dr. Bloomfield and
Dr. Johnson. Second, the trial judge was wrong to reject Dr. Johnson’s evidence that the use
of vacuum extractor and forceps could not have caused any injury to TK. I have already dealt
with some aspects of this earlier, and again both of these submissions face the challenge that
the trial judge meticulously reviewed the evidence and made his findings of fact based on
the relative strengths of the experts’ evidence and the inherent logic and plausibility of their
respective theories.

The Appellant has provided no authority to this Court that deference must be given to the
views of local over foreign experts. Indeed, the Appellant’s authority of Henfield is
decidedly against such a proposition. In that case, the same criticism was made of the
Respondent’s expert, Dr. Pescatore, that he was not familiar with The Bahamas and never
practiced as a medical practitioner within The Bahamas. It was argued that this was
significant as that expert would not be aware of the nuances unique to The Bahamas, such as
the costs of various scans, the availability of machinery or technicians to operate the
machinery, the accessibility of consultants, and the availability of consultants.

If it was being suggested by the Appellant that the standard of care appropriate for our
citizens in The Bahamas is to be adjudged against limited resources, the law will hardly
provide any proper reflection of the proper standard that the patient deserves. In any event,
Winder J (as he then was) in Henfield gave such an argument short shrift, having determined
that ultimately it is a matter for the court to determine what weight is to be attributed to the
opinion tendered. Winder J (as he then was) commented:

“48. Having received the evidence advanced at trial, heard and
observed the witnesses as they gave their testimony and given
the matter careful consideration, I am satisfied that the
management of Henfield's care fell below the standard expected
in the circumstances. The urgent and aggressive treatment
required of the physician in Reilly was no less demanded in this
case but was conspicuously absent. I have no hesitation in
indicating that I prefer the evidence of Drs Sands and Pescatore
who were unwavering in their opinion that Carey ought to have
acted earlier in ordering the CT scan which ultimately
determined the severity of Henfield's injury. I find that Drs
Butler and Carey were coloured by their personal knowledge of
Carey and their respect for his medical skills. Whilst | accept
that Carey is a good physician, on balance, I must find that his
management of this patient on this occasion was less than the
acceptable standard.”

Similarly, Lyons J in Stubbs v Minnis BS 2004 SC 13 observed that in claims of medical
negligence where expert evidence is required, the court is:

“...not expected to blindly accept a medical experts (sic) opinion
as gospel. ... The critical point, to my mind, is that the judge not
drawn into evaluating contrasting expert opinion, but that, from
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70.

71.

the expert evidence available, the judge determines what is the
reasonably accepted practice”.

Indeed, in that case the plaintiff presented Dr. Ross, and the defendant presented a Dr. Forteza
as a new expert from the University of Miami. The trial judge had doubts about Dr. Ross'
evidence not because of any unfamiliarity with local conditions, but upon a forensic analysis
of the quality of his evidence. Such matters as the lack of objectivity and the lack of logical
basis for his assertions were some of the matters that led to the trial judge attributing less
weight to Dr. Ross' opinion. Indeed, quite usefully Lyons J noted that an expert's opinion:

“...just like a judge’s decision ... only as good as the evidence on
which it is based. That is why evidence is the most critical and
essential ingredient in any legal case ...”

The trial judge was very alive to the fact that the appropriate standard of care is that which
is expected in the local medical profession. The use of foreign experts does not detract from
that principle. The trial judge’s findings of fact in relation to the expert’s view on causation
are found at paragraphs 98, 103 and 138, which state:

“98. I also accept on the evidence of the experts that the use of a
vacuum extractor can cause neo-natal injuries. Dr. Busowski
confirmed that pop-offs can cause ‘bleeding within the brain,
which happened to this baby’. Dr. Davis was also of the view
that the application of the vacuum cup, depending on technique,
could be capable of causing injuries to a baby, although he
accepted that he was not an OBGYN doctor. For example, it was
Dr. Busowski’s expert evidence that a study found that 82
percent of completed operative deliveries (vacuum or forceps)
occurred with one to three pulls and that pulling more than
three times was associated with infant trauma in 45 percent of
such deliveries. I find further, on a balance of probabilities, that
the trauma from the repeated attempts at the use of the vacuum
caused or contributed to the injuries sustained by TK.

103. In fact, Dr. Busowski concluded that the use of multiple
instruments resulted in the trauma to the baby and was ‘the
direct cause of the child’s current and lifelong condition’. I
therefore find on a balance of probabilities that the use of
multiple instruments contributed to or caused the plaintiff’s
injuries and that it fell below the standard of care required of a
physician in the defendant’s position.

138. However, the expert evidence of both the neurologist and
obstetrician all point in the same direction—that the operative
delivery process using sequential instruments, coupled with the
prolonged period the baby was trapped in the birth canal, was
the most probable and perhaps the only cause of the injury to
the baby. All the signs were that the baby was healthy and that
no abnormalities had been identified prior to the delivery, and
in the weeks leading up to it. For example, the scan taken at 35
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72.

73.

74.

weeks + 5 days recorded that ‘no craniospinal anomalies noted’
and that ‘no gross fetal anomalies noted’. Dr. Busowski
concluded that: ‘In this tragic case the use of multiple
instruments used for ...delivery resulted in the trauma to the
baby. These injuries were the direct cause of the child’s current
and lifelong condition.’”

An examination of Dr. Johnson's report alone suggests that his opinion was vulnerable to
attack as being unsupported by the evidence. So that for example in his report of 9 February
2021, he attempted to refute Dr. Busowski's statement that an operative delivery was
attempted using a vacuum extractor. Dr. Johnson pointed out:

“Dr. Carey requested the vacuum extractor to assist in the
instrumental delivery, but was never supplied with one because
according to the nurses it was not functional at the time.
Consequently a vacuum extractor was never attempted”.

Not only was such a statement undermined in his cross-examination, but there was no
evidential support for making such a statement. It left it open to the trial judge to conclude
that such a statement revealed a tendency of partiality on the part of Dr. Johnson. Second, he
later opined that “no pulling” occurred with the attempt to use the forceps and so it could
not qualify as an attempt to deliver. This too was an unsound conclusion to make in light of
the evidence which | analyzed earlier in this judgment. Further, Dr. Johnson provides his
opinion on the cause of TK’s injuries as attributable to a congenital or inherited abnormality.
However, his expertise as a gynaecologist significantly diluted the weight of his opinion and
he too conceded in cross-examination that he was not a neurologist. These are some instances
which demonstrate that it was open to the trial judge to find Dr. Johnson’s evidence not
persuasive. In fact, the trial judge observed at paragraph 75 of his judgment that his witness
statements contradicted the Appellant’s evidence.

Just as the experts in Henfield and Stubbs were subject to a rigorous assessment by the trial
judge, the quality of the evidence of Dr. Johnson in this case was justifiably found wanting
and could not lay the basis to justify the Appellant’s management of the mother as reasonable
or unreasonable.

Negligence of Dr. Bloomfield

75.

76.

The Appellant contends that the trial judge failed to consider whether any injury occurred
after the delivery or during the delivery performed by Dr. Bloomfield. It is difficult to
understand whether the Appellant is suggesting that Dr. Bloomfield was negligent or
responsible for the injuries. In any event, the trial judge’s judgment is a complete answer to
this submission as the trial judge did consider whether an injury occurred after the delivery
or during the delivery performed by Dr. Bloomfield.

At paragraphs 139 to 141 the trial judge made the following findings:

“139. Although Dr. Carey is the only named defendant, an issue
arose because it was another physician (Dr. Bloomfield) who
actually delivered the baby by operative means. At several
places in his closing submissions, the defendant asserted that
‘the clear evidence is that Dr. Bloomfield (not the defendant)
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77.

came and delivered the baby.’ Further, in the first set of clinical
notes, it was suggested that the consultant who was called also
used the ventouse and forceps, but it was clarified in the
evidence that he had not. The question was put to Dr. Busowski
as follows:

Q: Now prior to Dr. Bloomfield making that clear... the
guestion that was put to you by Mr. Gomez was that if both
Dr. Carey and Dr. Bloomfield had used a vacuum and
forceps, the suggestion to you was that you would not know
who was responsible, and you agreed, in the context of that
scenario. Now that we have this evidence, accepted, that Dr.
Bloomfield did not use a vacuum, and that he used the
forceps, and relatively [easily] got the baby out, would that
answer change?

A: I would go with Dr. Carey causing the issue with the baby.

140. However, no claim of negligence was ever made against Dr.
Bloomfield, perhaps for obvious reasons. The evidence was that
Dr. Bloomfield was able to successfully deliver the baby in about
five minutes, and that there were no issues applying the forceps.
Whether this was because the baby’s head had rotated in an
ideal position by the time Dr. Bloomfield arrived, or because of
his superior knowledge and experience, it matters not. The fact
is that he was able, with minimal effort, to deliver the child using
the same forceps that Dr. Carey was unable to deliver him with.

141. 1 therefore find on a balance of probabilities that the
defendant caused the injuries to the plaintiff by his successive
failed attempts to deliver the baby prior to the arrival of Dr.
Bloomfield, and that the injuries were of a kind that fell within
the scope of the defendant’s duty of care and were forseeable.””

Indeed, Dr. Bloomfield’s evidence under cross examination was quite helpful to the
Respondent. Importantly, he conceded that while he rushed to the hospital because he was
informed that there was an emergency, in fact he was still in his yard clothes, upon his arrival
to his surprise there appeared no emergency at all. He was able to deliver TK successfully
leading to the reasonable inference that the Appellant was incapable of effecting a proper
delivery.

Oxygen Deprivation and Causal Link

78.

79.

The Appellant suggests that there was no evidence that oxygen deprivation was attributable
to any act of omission by the Appellant and failed to consider the role of the umbilical cord
in transmitting oxygen and nutrients before being severed. There is however no direct
submission being made by the Appellant that the injuries were caused by oxygen deprivation
and that it was due to the umbilical cord around TK’s neck. In any event this, however, is an
argument wholly without merit for the following reasons.

First, it was not the pleaded case for the Appellant that the injuries were caused by oxygen
deprivation or, that if so, it was due to the umbilical cord around TK’s neck. The pleaded
case of the Appellant was that any injury suffered by TK was due to a congenital defect.
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80.

81.

82.

83.

Second, the Appellant’s experts Dr. Johnson and the delivering doctor Dr. Bloomfield, all
downplayed the significance of the umbilical cord around TK’s neck as a normal event. They
did not see it as a contributing factor at all.

Third, the Respondent's experts addressed the umbilical cord in their evidence as not playing
a role in the trauma sustained by TK which was seen in the subsequent images of the brain.

Fourth, the issue of causation was well documented and analyzed by the trial judge in
paragraphs 129 to 141 of the trial judge's judgment.

Finally, the trial judge dealt with this issue comprehensively in his judgment. The trial judge
concluded that the length of time TK spent in the canal during the failed attempts of delivery
caused a hypoxic event:

“104. There was no disagreement among the experts that the
time from dilation to the birth of the child was well within the
accepted medical range for normal or spontaneous vaginal
deliveries. According to the evidence, it took about 45 minutes
from dilation to delivery. Dr. Johnson’s evidence was that 60
minutes was acceptable. Dr. Busowski concurred with this and
indicated that up to 120 minutes (2 hours) was acceptable,
especially with women who are multiparous (i.e., have given
birth to more than one child).

105. However, Dr. Bukowski’s opinion was that the acceptable
range for operative deliveries was 15-20 minutes, and that the
procedure should be abandoned after this period if
unsuccessful. Dr. Carey disagreed with the 20-minute cut-off,
but accepted that such deliveries should not go beyond 30
minutes, according to standards he says are promulgated by the
American College of Obstetricians and Gynecologists. However,
his case was that in any event the delivery of the baby was within
the accepted range for operative deliveries.

106. There is no precise timeline given for the operative stage of
the delivery. Neither Dr. Carey’s notes, nor any of the clinical
notes, records precisely at what point during the delivery the
vacuum was attempted, followed by the forceps. The evidence
as to the timeline is that delivery started at about 11:00 a.m. At
11:25 a.m., Dr. Bloomfield was called. The call was clearly made
after Dr. Carey had unsuccessfully attempted the vacuum and
forceps delivery. He indicates that the use of the devices took
about 5 minutes, so by deduction, this was attempted around
11:20 a.m. Dr. Bloomfield arrived at about 11:35 and delivered
TK at about 11:45. So from the use of the vacuum to delivery, a
total of 25 minutes.

107. | accept on the evidence, and the experts on both sides are
agreed, that the period of 45 minutes for a NVD was well within
the safe range. However, the critical issue is what was the status
of the baby during and following the 25 minutes when operative
delivery was attempted by the defendant and the baby
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ultimately delivered by Dr. Bloomfield? When asked about the
timing, Dr. Busowski said:

‘...The issue is, how this baby was delivered. I have no idea

if the 45 minutes was a correct line of time or not. |1 do not
know what was going on with the baby; no fetal monitoring
strip indicated the same; if the baby’s heart rate was good,
if it had a muchal cord, and was oxygen supply being cut off
to the baby...whose heart rate is down during this period.’

108. The evidence in this case was that the baby was trapped in
the birth canal and descending. The evidence was also that the
baby was born with a muchal cord (cord wrapped around the
neck), and Dr. Busowski’s stated that the farther the baby
descended into the birth canal, the tighter the cord would get,
cutting off the oxygen supply to the baby. Dr. Davis noted that
this ‘muchal’ cord ‘only complicated and aggravated the
hypoxic ischemic event’.

109. I accept that the time taken for the delivery of TK was not
inordinate for a normal vaginal delivery. But, even using the
defendant’s timelines, the length of time would have been
roughly 25 minutes since operative delivery began, which would
put it 5 minutes outside the 20 minutes which Dr. Busowski
indicated was the suggested cut-off based on medical standards.
In fact, Dr. Bukowski’s evidence was that increasing duration of
operative vaginal delivery time was more strongly associated
with adverse neonatal outcomes than the number of forcep pulls
or vacuum pop-offs. Further, that durations greater than 12
minutes had the strongest association with both adverse neo-
natal outcomes and failed operative deliveries. In this case, the
evidence was that the process took at least twice that time.

110. I find therefore on the balance of probabilities that TK was
trapped in the birth canal for a prolonged period during the
operative delivery process and it is more likely than not that he
suffered the hypoxic insult during that period.’”

84. TK was in distress during that period of time. At paragraphs 121 to 127, and 136, the trial
judge noted:

“121. A critical plank in the defendant’s case was that the baby
never showed signs of fetal distress, based on CTG monitoring
and observations, and therefore there was no cause for concern
as to his condition during the operative process. The problem
with this assertion, as pointed out in the evidence of Dr.
Busowski, is that there is no empirical evidence of the FHR
beyond 10:50 a.m., which is the critical period for the delivery.
The fetal heart strip at 10:50 a.m. records that the FHR was
within the normal range of between 110-160. The nurse’s 9 a.m.
entry also indicates that the fetal heart rate was 137-144, but
there is no time stamp for this entry, and all that can be said is
that it was made at some point after 9 a.m.
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122. In his notes, in an entry placed chronologically after the
arrival of Dr. Bloomfield, the defendant notes that the FHR was
in the ‘130’s’ and there was no evidence of fetal distress.
However, in the margins of that note it is indicated that the fetal
strip was checked twice—by the defendant at about 10:15 a.m.
and by the nurse at about 10:25 am. In his WS, he stated that
the baby’s heartbeat was ‘shown to be between 137 and 144
beats per minute during the period of childbirth’. Dr.
Bloomfield also said that there were no abnormal readings or
indicators to ‘portend that the baby up to that time was at risk
or in jeopardy’, and if there were any such indicators, he would
have opted for a C-section delivery and would have expected the
Defendant to do so. As noted, the option for an emergency C-
section was in reality not so readily available.

123. The Court has great difficulty on the totality of the evidence
accepting the representations that the baby’s FHR remained
within the safe range during the period of delivery for several
reasons. Firstly, it was never explained why the fetal heart strips
were not produced for the critical period of the child’s birth. In
cross-examination, in response to why there were no strips to
demonstrate what happened during the birth of TK, Dr. Carey
said that ‘the strips were worn out’ and could not be located. He
said further that attempts to locate them later at the Hospital
also failed. However, continuous strips were produced for the
time period from about 4:00 a.m. to 10:50 a.m. on 5/8/2012 and
though aged (‘worn out’), they were legible. There was never
any explanation (or any credible explanation) as to why no strips
were produced for the operative delivery period.

124. Secondly, in his supplemental WS, TK Snr recounts
hearing a beeping sound on the monitor, which he said he asked
the defendant about. In his account TK Snr. said the plaintiff
went over to the monitor the check the sheets and then said ‘this
baby has to come out’. When challenged that there was evidence
of fetal distress on the monitor, the defendant staunchly denied
this and said that the heart rate monitor would not beep in any
event, and that he did not move to check the machine. He
explained the beeping noise which TK Snr heard as probably a
heat lamp which ‘had a history of beeping’. While I have noted
that trauma can sometimes create some gaps in memory, | found
TK Snr a credible witness, and there is no reason he would
testify to something that did not take place, and in particular
put words in the mouth of the defendant. In my view, on a
balance of probabilities, the CTC machine did emit beeping
sounds to indicate abnormal readings, and | do not find the
beeping lamp theory credible.

125. Thirdly, the actions of the defendant do not support his
assertion that the plaintiff was not in any kind of distress.
During cross-examination, he indicated that he suspected the
baby’s head was asynclitic, which could correct in 10 minutes or
several hours. It is reasonably clear, however, that time was of
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the essence, as he had Dr. Bloomfield summoned on the basis
that this was a medical emergency. Dr. Bloomfield’s evidence
was that he left home immediately wearing his yard clothes
because he ‘sensed that this was an emergency’. He could only
have formed that opinion based on what was told him by the
nurse who called him. He added that were it not for the fact that
he was called ‘as if it were some kind of emergency,’” he would
have allowed the mother to push and the baby would probably
have come out. However, once he was there and assessed the
situation, he proceeded immediately to a forceps delivery. Dr.
Davis’s interpretation of the records was that ¢...[TK] was stuck
in the canal and had to be delivered quite aggressively’.

126. Fourthly, and significantly, in his ‘Newborn Discharge
Summary’, Dr. Lochan’s initial assessment of TK was as
follows: ‘Flat at birth; no spont. Mot. (spontaneous motion);
pale & bradycardic; intubated and automatically ventilated.’ In
his report on 8 August 2012 (three days after birth), Dr. Edwin
Demeritte recorded: ‘Patient is a 3-day old baby boy with
history of neonatal seizure within the first hour of life that
consisted of full body stiffening for about 20 minutes associated
with bradycardia.” Thus, the attending pediatrician recorded
that the baby was born bradycardic (heart rate too low), which
the neonatal neurologist also recorded based on his review of the
records. These findings are not consistent with the
representation that the fetal heart rate remained in the normal
range during the birthing process and at delivery.

127. Fifthly, there was no indication that the CTG
malfunctioned. In fact, Dr. Carey’s evidence was that although
there were no fetal strips available for the critical period, it was
still recording. In his witness statement, Dr. Johnson indicated
that the ‘tool’ used to monitor the fetus during labour and
delivery (CRC) has a very low ‘false negative’, ¢...that is to say,
if something was wrong with the fetus there is only a 1/1000
chance it would miss it.’

136. I reject the suggestion that TK’s injuries were caused by
any of the conditions or etiologies advanced by Dr. Johnson as
lacking any basis in fact and being improbable. I find, on a
balance of probabilities, that TK suffered a significant hypoxic
ischemic injury during the operative delivery process which led
to the neurodevelopmental sequelae including the motor and
cognitive disabilities suffered (LGS, cerebral palsy, epilepsy,
microcephaly, etc.) and this was caused by mechanical trauma
during child birth by the injudicious use of the instruments.’”

85. The trial judge also dealt comprehensively with the Appellant’s case in the court below that
the cause of the injuries was due to TK’s congenital defect. At paragraphs 129 - 136, and 148
- 150, the trial judge stated:
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“129. The defendant’s main defence, as advanced by his expert
witness, is that there was some other condition responsible for
TK’s condition, and not HIE. As set out in the evidence above,
Dr. Johnson indicated that only 20% of cases are caused by
perinatal asphyxia and suggested that other congenital or in-
utero conditions could have caused TK’s LGS. These were
suggested to be, inter alia, brain malformations, certain viruses
or toxoplasmosis, inherited degenerative or metabolic
conditions, genetic causes, tuberous sclerosis, and 1-30% of
cases with no known cause.

130. Dr. Davis dismissed these theories as having no evidential
basis, and was firm that the cause was HIE. He concluded in his
WS that there was ‘no other etiology for this current case of
Lennox Gastaut Syndrome.’ It is useful to again reproduce (in
redacted form) a portion of his cross-examination on this issue
by counsel for the defendant:

A: So, | accept that there are a number of other causes
associated for Lennox Gastaut Syndrome including some of
the things you mentioned as well as some of the ones you
didn’t. [...] All of those are certainly possible to do that but
none of those are in evidence here in this particular case.
What is in evidence is the 20% that you mentioned that can
also be associated and | accept though. And that would be
the, a not sick injury and that’s exactly where he falls. He is
one of the 20%.

Q: Well, we put it to you that it may well be that he could fall
into the 30% category, which is completely unknown.

A: Well, that will not go along with his neuro imaging
findings.

Q: And how do you rule out Cortical Dsyplasia?

A: You rule it out with neuro imaging as well as now a
number of genetic profiles that are available.... But the vast
majority are done from neuro imaging.

Q: But didn’t you say in your opinion that in terms of brain
injury that it was inconclusive?

A: No sir. I’m pretty sure, I’m quite clear Hypoxic Ischemic
Injury.

131. In fact, the diagnosis of HIE was consistent and confirmed
by a number of physicians, both local and international. For
example, the local neurologist who examined TK a few days
after birth, recorded that TK was an infant ¢...with a history of
difficult delivery, resulting in low apgar scores, perinatal
depression, seizures, and hypoxic ischemic encephalopathy.’ Dr.
Lochan, the attending pediatrician, also wrote that the TK has
‘perinatal depression’, which Dr. Johnson accepted was a
cognate phrase for perinatal asphyxia. The radiologist who
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analyzed TK CT scans, also found that the features ‘suggested a
grade 3 hypoxic ischemic encephalopathy’. During cross-
examination, Dr. Johnson conceded that all of these physicians
had found that TK had HIE.

132. In his written evidence, Dr. Davis dismissed the suggested
congenital causes for the injury as follows:

‘It is interesting to note that in the remainder of the
records that were provided, there was no sepsis
appreciated. It is also noted that he did not have any other
cause for the bad delivery structurally. For example, there
was no structural abnormality of the brain implying a
genetic abnormality, nor was any genetic abnormality
noted otherwise. In addition, the remainder of blood work
demonstrated no evidence of a metabolic disorder.

What is noted, however, is that he had multi-organ
involvement with metabolic abnormalities of calcium,
sodium, magnesium likely as a consequence of the cortical
injury and elevation of GGT, ALT and AST implying liver
injury as well, again likely as a consequence of the hypoxic
ischemic event, since there was no other reason noted such
as sepsis, structural abnormality noted otherwise. In
addition, the remainder of the blood work demonstrated
no evidence of a metabolic disorder.’

133. Dr. Johnson further noted that TK was noted to have
‘microcephaly’, which according to him is defined as ‘abnormal
smallness of the head, a congenital condition associated with
incomplete brain development’. He theorized that consequently,
abnormal brain development should have been entertained as a
likely cause of TK’s LGS. In his supplemental witness
statement, he said:

‘Microcephaly is caused by an inherited abnormality or
congenital (developed in the uterus) anomaly. Microcephaly
is not caused by an event at the time of delivery.’

134. He explained further that the reason there was no evidence
of fetal distress was because while the fetal oxygenation was still
being controlled by the mother’s circulation by way of the
placenta, it was okay, but that:

‘[A]s soon as the fetal brain took over control of the fetal
vital signs, fetal compromise commenced. This would be a
consequence of abnormal brain development. [...] The
sudden deterioration of the infant after delivery with the
presence of microcephaly and the normal fetal heart tracing
throughout labour suggest a brain malformation as the
cause of the patients’ LGS, and not a perinatal event.’

135. Dr. Bukowski dismissed this explanation out of hand when
it was put to him in cross-examination.
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A: This is a false statement. The fetal brain takes over
control very early in the process. The fetus [at] 18 weeks is
having breathing, movement, that is all brain functions. It
does not happen when the baby is born. It happens a long
time beforehand. And, if you use that criteria, the fetal
brain was functioning normal, because the baby had a
reactive strip. There was nothing wrong with that baby
until the delivery occurred. [...]

[T]he baby up until an hour before it was born, had normal
brain function. The heart rate was normal, had variability.
The previous ultra sound that was done a couple of weeks
earlier showed a normal brain. People who did the ultra-
scan, seems to have a nice scan. [...] This baby was super
depressed when it was born, and is a normal looking baby
an hour before it was born. So something happened in the
interim.

136. I reject the suggestion that TK’s injuries were caused by
any of the conditions or etiologie advanced by Dr. Johnson as
lacking any basis in fact and being improbable. I find, on a
balance of probabilities, that TK suffered a significant hypoxic
ischemic injury during the operative delivery process which led
to the neurodevelopmental sequelae including the motor and
cognitive disabilities suffered (LGS, cerebral palsy, epilepsy,
microcephaly, etc.) and this was caused by mechanical trauma
during child birth by the injudicious use of the instruments.

148. There are a few other points about this evidence that I will
mention. For example, Dr. Johnson made the bare assertion that
‘...microcephaly is not caused by an event at the time of
delivery'. He also suggested several different etiologies for TK’s
LGS, based purely on hypothesis. Firstly, as he accepted, he is
not an expert in the discipline of neurology, although the Court
would not automatically disregard the opinion of an obstetrician
of his vast experience. In fact, to the extent that the only
attempted rebuttal of the cause of TK’s LGS was the etiologies
advanced by Dr. Johnson, who is in fact not a neurologist,
counsel for the plaintiff contended that there was in fact no rival
expert evidence to rebut the causes which had been identified by
the experts for the Plaintiff. | agree.

149. Secondly, even if he were an expert, as said by the UK
Supreme Court in Kennedy v Cordia [2016] UKSC 6 [48]: ‘An
expert must explain the basis of his or her evidence when it is
not personal observation or sensation; mere assertion or ‘bare
ipse dixit’ carries little weight...’. A bare assertion that
microcephaly is not due to perinatal trauma without any
explanation carries little to no weight. On the contrary, Dr.
Grossman, who is an expert in child neurology, and who treated
TK from he was some 9 months old, made the observation in
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86.

87.

2015, and indicated that the most likely cause of the injuries was
‘anoxic hypoxic encephalopathy, possibly ischemic changes due
to the peri-natal stress’.

150. I also did not find the theory about the ‘fetal brain taking
over’ at birth and causing fetal compromise convincing, and Dr.
Busowski stated bluntly that it does not ‘make any sense to me’.
It certainly does not explain why TK was born unconscious and
bradycardic, when by all accounts he was normal before
delivery.””

We note as well that there is no challenge to the trial judge’s finding of fact that the cause of
the injury was not due to a congenital defect. It therefore goes without saying that, from this
analysis of the trial judge’s reasoning, the burden of proof on the Respondent was discharged
on a balance of probabilities.

The trial judge was alive to the burden on the Respondent at paragraph 24 of his judgment
and demonstrated the applicable standard of proof, namely, a balance of probabilities,
throughout his judgment, such as at paragraphs 120, 136, 141 and 155.

Damages

88.

89.

90.

91.

92.

The Appellant’s appeal against the award of damages was neither particularised nor
amplified in the written submissions. The only submission on this ground was as follows:

“... the learned judge erred in granting awards under various
heads of damage without adequate legal or factual basis and that
the figures were exasperated (sic)”.

Respectfully, this is not a sufficient reason to set aside the trial judge's award of damages.
As | indicated earlier in this judgment, the trial judge observed that the appellant made no
submissions at all on the issue of damages in the court below, and he could not therefore
seriously raise any issue about the award now. One cannot even in this case say that a new
issue is being raised, as it is difficult to understand what issue is being advanced to say that
the award of damage is inordinately high.

In order to set aside the trial judge’s award of damages, it must be demonstrated that the trial
judge acted upon some wrong principle of law or that the amount is so extremely high or so
very small as to make it an entirely erroneous estimate of the damages to which the
Respondent is entitled. It is not simply enough to say as the Appellant does here that the
award is too high. The appellate court would not substitute its own view of an award simply
because it would view such an award as appropriate if it had tried the case at first instance.

In this case, the trial judge was correctly guided by the correct principles onthe assessment
of damages, as set out in paragraph 158 of his judgment. He considered the claim for damages
under the heads of special damages; pain suffering loss of amenities; future loss; future costs
of medical treatment; future costs of nursing care; future costs of special equipment.

With respect to special damages, there was no challenge by the Appellant on any of the
expenses claimed. There has been no appeal against that finding by the trial judge. With
respect to pain, suffering and loss of amenities, the trial judge utilized the approach of making
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an award based on the overall impression of the impact of the injuries in arriving at a
monetary figure. The trial judge's discussion and analysis of this award are carefully set out
in paragraphs 170 to 179 of the judgment. The trial judge further examined and analyzed the
evidence in support of each of the awards for future loss. In applying the relevant principles
to the evidence, the trial judge arrived at his award of approximately $3.6 million. That award
was broken down at paragraph 198 as follows:

13

HEAD OF LOSS AMOUNT
(1) Special Damages $68,148.78
(2) PSLA $ 500,000.00

(3) Future Loss of Earnings $1,125,000.00

(4) Future Cost of Medical $690,619.60
Treatment & Medication
plus associated Travel &
Related Expenses

(5) Future Cost of Nursing $1,001,000.00
Care

(6) Future Cost of Special $ 140,119.96
Equipment

(7) Pre-Judgment Interest $123,351.36

(@5% on Special
Damages and @2% on PSLA)

TOTAL $ 3,648,239.70

2

We can see no fault in the trial judge's analysis for compensation for a child who as a result
of the injuries sustained is now 100% incapacitated and see no basis for interfering with this
award. We endorse the views of this Court (differently constituted) in Sharon Goodman v
Garon Strachan-Brown SCCivApp. No. 2 of 2015:

“Before a court interferes with an award of damages, it should
be satisfied that the judge has acted upon a wrong principle of
law, or has misapprehended the facts, or has for these or other
reasons made a wholly erroneous estimate of the damage
suffered. It is not enough that there is a balance of opinion or
preference. The scale must go down heavily against the figure
attacked if the appellate court is to interfere, whether on the
ground of excess or insufficiency.
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The question for the Court, therefore, was whether the CJ acted
on a wrong principle of law or misapprehended the facts. In our
view, while it may be said that the award for pain, suffering and
loss of amenities in the circumstances of this case may be said to
be on the high side, we did not consider that we ought to
interfere with the sum awarded by the learned judge because we
were not persuaded that ‘the amount awarded was so extremely
high or so very small as to make it, in the judgment of this Court,
an entirely erroneous estimate of the damage to which the
plaintiff is entitled’ as to warrant our intervention. This ground
is hereby dismissed.”

Delay

94.

95.

96.

97.

There was inordinate delay in the delivery of the trial judge’s decision. The hearing
concluded on 4 March 2021. Closing submissions ended on 4 May 2022. The judgment was
delivered in July 2025. The timely disposition of trials is a feature of procedural justice and
enhances the integrity of the civil system of justice. Delay in the delivery of a decision can
impact the quality of the decision-making process and have a knock-on effect on participants'
confidence in the eventual outcome. While the Appellant has not pointed out any specific
error occasioned by the delay, we sound a note of caution that such instances must be
minimised, and where there is for some reason a delay in the delivery of a decision, there
should be some explanation given to the parties. This too is a feature of procedural justice,
ensuring that our system of justice remains accountable and trustworthy. Delay in the
delivery of a judgment is a matter which can therefore be taken into account by a reviewing
court to determine whether the findings made by the trial judge have been affected by the
inordinate delay.

However, delay in and of itself is no basis for reversing this trial judge's treatment of the
evidence: See Lincoln Bain and anor. v Zinnia Rolle [2025] UKPC 49 and AWH Fund
Limited (In Compulsory Liquidation) Appellant and ZCM Asset Holding Company
(Bermuda) Limited SCCivApp. No. 256 of 2014.

In a case such as this one involving excessive delay, the correct approach is to consider
whether as a result of the delay the decision is unsafe and unfair or unjust for it to stand. The
test set out in Cobham v Freet [2001] 1 WLR 1775 approved by the Privy Council in Jervis
v Skinner [2011] UKPC 2 at paragraph 44, was stated as one where:

“... a fair case must be shown for believing the judgment
contains errors that are probably, or even possibly, attributable
to the delay. The appellate court must be satisfied that the
judgment is not safe and that to allow it to stand would be unfair
to the complainant.”

As noted in Cobham, the quality of the notes of evidence available to the judge is a relevant
issue. In Jervis, the Board concluded at paragraph 49:

“The Board sees no reason to interfere with the decision of the
Court of Appeal on this question. For the reasons given earlier
the Board has concluded that the judge was entitled to reach the
conclusions he did in his comprehensive judgment. They are
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98.

conclusions which are readily understandable in the context of
the relationship between the parties referred to above. Within
the limits of what is appropriate in a second appeal, the Board
has carried out a careful perusal of the judge's findings of fact
and of his reasons for his conclusions in order to ensure that the
delay has not caused injustice to the losing party. It has reached
the clear conclusion that the delay has not caused injustice to
Mr Jervis.”

“[349] The impact of delay on the integrity of the fact-finding
exercise is a relevant consideration for the issue of concurrent
findings and the approach to review by this Court. Delay can
lead to the degradation or loss of relevant evidence. It can also
lead to witnesses’ recollections becoming less reliable for a
multitude of reasons (discussed below) and can therefore have a
knock-on effect on their apparent credibility. Furthermore,
delay in the delivery of a judgment after the close of a hearing
in which fact finding is integral to decision making can also have
an impact on the integrity of the analysis and evaluation of
evidence.

[350] In Bond v Dunster Properties Ltd, 313 a 22-month delay
in handing down judgment did not render the judgment unsafe.
This was because the judge’s findings of fact and conclusions
were based on uncontroversial and uncontradicted facts, did not
overlook any relevant or vital evidence, and did not depend in
any significant way on an assessment of witness credibility. In
the instant appeal the same cannot be said to be true.

[351] Arden LJ explained the standard of review on appeals
against findings of fact in a seriously delayed judgment, as
follows:

Findings of fact are not automatically to be set aside because
a judgment was seriously delayed. As in any appeal on fact,
the court has to ask whether the judge was plainly wrong.
This high test takes account of the fact that trial judges
normally have a special advantage in fact-finding, derived
from their having seen the witnesses give their evidence.
However there is an additional test in the case of a seriously
delayed judgment. If the reviewing court finds that the
judge's recollection of the evidence is at fault on any material
point, then (unless the error could not be due to the delay in
the delivery of judgment) it will order a retrial if, having
regard to the diminished importance in those circumstances
of the special advantage of the trial judge in the
interpretation of evidence, it cannot be satisfied that the
judge came to the right conclusion. This is the keystone of

Notably, the CCJ in Apsara Restaurants (Barbados) Limited v Guardian General
Insurance Limited [2024] CCJ 3 (AJ) BB, has well explained how delay can impact the
integrity of the decision made at paragraphs 349 - 353:
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the additional standard of review on appeal against findings
of fact in this situation (emphasis added).

[352] A few things are noteworthy, (i) the articulation of the
‘plainly/clearly wrong’ standard of review as applicable
generally for appeals against findings of fact, (ii) consideration
or whether, when there is undue delay in the delivery of a
judgment, a judge’s recollection of the evidence can be
demonstrated to be faulty on material points, and (iii) a
probabilistic standard of assessment by a reviewing court as to
whether the primary fact finder came to the right conclusions.
In the instant appeal, the judgment of the trial judge was
delayed by three years and was accordingly a seriously delayed
judgment. As explained above and also in the opinions of
Saunders P and Anderson J, there were flaws in the judge’s
treatment of other facts (primary and inferential) on material
points.

[353] Memory is unreliable, malleable, and reconstructive.
Judges’ memories and recollections are not exempt, unless they
have some supernatural powers akin to what was believed of
ancient fact finders. Serious delay in the writing of judgments
post hearing, diminishes, or negates any potential advantages
gained from seeing and hearing (experiencing) witnesses’
testimony over transcript recordings of the same.”

99. While we do not condone excessive delay in the delivery of a judgment, a case such as this
one which required the analysis of medical experts in a medical negligence claim, deserved
careful and anxious scrutiny by the trial judge. The determination of a breach of duty and
causation are matters to be subject to a “forensic audit” of the available evidence by the trial
judge. | am satisfied from the analysis of the judgment that it did not suffer from any apparent
errors of logic or analysis that would have been caused by any delay. In fact, the manner in
which the trial judge set out the evidence, the availability to him as the trial judge noted in
his judgment of all the documents and transcripts and the fact that he was able to access the
Zoom recordings, suggests an attention to detail that did not affect the integrity of the
judgment. The Appellant can point to no specific instance of how delay impacted upon the
trial judge's ability to recall the evidence or demonstrated any inattention to detail, and indeed
his findings of fact can be reconciled with the testimony of the competing witnesses. The
judgment was therefore not rendered unsafe by reason of the delay before it was delivered.

Collateral issues

100. Inthe Appellant’s written submissions the complaint was made that the trial judge conducted
online searches to doubt the credentials of the Appellant, and to cast doubt on his competency
and suggested he was biased towards the Respondent. The trial judge, however, did not make
any adverse comment on the Appellant's competence and, in fact, dismissed the claim of
negligence based on any alleged lack of qualifications and experience. At paragraph 87 of
the judgment, the trial judge explicitly accepted that the Appellant though not a specialist in
the field of obstetrics was perfectly qualified to undertake the delivery of TK.
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Conclusion

101. For these reasons the arguments advanced by the Appellant are without merit and the appeal
shall stand dismissed. The Appellant shall bear the costs of the appeal, such costs to be taxed
if not agreed.

The Honourable Mr. Justice Kokaram, JA

102. | agree.

The Honourable Mr. Justice Turner, JA

103. 1 also agree.

The Honourable Madam Justice Fraser, JA

43



	COMMONWEALTH OF THE BAHAMAS
	IN THE COURT OF APPEAL
	SCCivApp. No. 142 of 2025
	Held: Appeal dismissed. The Appellant shall bear the costs of the appeal, such costs to be taxed if not agreed.


