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The appellant was convicted of one count of murder contrary and two counts of attempted 

murder contrary to sections 291(1)(b) and 292 respectively of the Penal Code. He was 

subsequently sentenced to 58 years for murder and to 28 years for each count of attempted 

murder, the sentences to run concurrently from the date of his conviction. 

In Re-Amended Grounds of Appeal the appellant alleged, inter alia, that the judge’s decision to 

reject the appellant’s no-case submission was erroneous (ground 1(a)); that the judge’s 

directions on inconsistencies and discrepancies was inadequate (ground 1(b)); and that the jury’s 

verdicts were unsafe or unsatisfactory (ground 3). 

After hearing the respective submissions, the Court reserved its decision. 

Held:  Appeal allowed, the appellant’s convictions for murder and attempted murder are quashed 

together with the sentences which were imposed. We will hear the parties on the issue of whether 

this is an appropriate case to order a retrial. 

Dismissing ground 1(a), the case fell squarely within limb 2(b) of Galbraith. The task of 

resolving what to make of any inconsistencies and discrepancies which have arisen on the 

evidence is an integral part of the jury function. The learned judge in this case was correct to 

reject the no-case submission. Whether inconsistencies and discrepancies in the evidence are so 

material that they cause the jury to question the reliability of the evidence, is a matter which falls 

squarely within the province of the jury, not the judge. 

Allowing ground 1(b), while the jury were given the customary directions on the various matters 

which might affect the testimony of witnesses, they were not given the usual direction as to what 

the judge meant by an inconsistency or a discrepancy; nor were they told that it is not unusual to 

find inconsistencies or discrepancies in the evidence and that they may arise for any number of 

reasons and that they may not necessarily mean that a witness is lying. 

In order to assist the jury how to identify inconsistencies and discrepancies in the evidence, the 

general direction should attempt to explain what both terms actually mean. It is usual for juries to 

be instructed on the one hand, that an inconsistency in the evidence may arise where the 

evidence given by a witness from the witness stand differs from or is in direct conflict with what 

that witness may have said on a previous occasion, for example in a witness statement previously 

given to police, or in what he had said earlier from the witness stand. Juries are also told that a 

discrepancy on the other hand, can arise where the evidence of two or more witnesses conflicts 

with each other in relation to one or more aspects of the case 

It is evident that the judge’s directions were deficient in that not only were both terms used 

interchangeably by the judge himself, but neither term was properly explained, and ultimately, 

the jury was left with little guidance as to how they would begin their task of identifying an 

inconsistency or a discrepancy in the evidence if such had indeed arisen.  
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Furthermore, it is no part of the general direction on inconsistencies and discrepancies for a jury 

to be told (as the judge did) that if they have found an inconsistency “that is so grave and strikes 

at the root of what that witness has said” that they ought to “put the evidence of that witness 

aside and place no reliance upon it.”  

It is certainly no part of the general direction on inconsistencies and discrepancies for a jury to be 

instructed that if as between two witnesses, what one witness has said caused then to doubt what 

another witness has said, “then you set aside that evidence that you have doubts in respect of”. 

Such an instruction would clearly be erroneous in law because it is not for the judge, but for the 

jury (as judges of the true facts in a criminal case) to determine for themselves what they make 

of any inconsistencies or discrepancies they find to have arisen, and to decide what evidence they 

reject or accept as true. To the extent that the judge’s direction erroneously infringed that basic 

principle, it was a misdirection and wrong in law. 

Allowing (ground 3), given the many material inconsistencies and discrepancies which arose on 

the evidence and given the misdirections of law and inadequacies in the judge’s summing-up 

which we have highlighted, we have serious reservations about the safety of the jury’s verdicts 

which we find to be unsafe and unsatisfactory.  

Attorney-General v. Joseph Foulkes SCCrApp. & CAIS No. 8 of 2020; mentioned      

Blake v. R [2017] 91 WIR 463; mentioned                              

Capron v. R SCCrApp & CAIS No. 13 of 2011; mentioned                 

Director of Public Prosecutions v. Selena Varlack [2008] UKPC 56; considered     

Durad Munroe v. Attorney-General [2013] 2 BHS J. No. 95; mentioned                

Grieves and others v. R [2011] UKPC 39; applied             

McGreevy v. DPP [1973] 1 All ER 503; applied                                                 

R v. Barker (1977) 65 Cr. App R 282; applied                  

R v. Galbraith [1981] 2 All ER1060; considered              

The Queen v. Jahnoy Walters ECSC High Court Case No. 5 of 2009; mentioned       

Whyte and others v. R (2017) 91 WIR 403; mentioned              

______________________________________________________________________________ 

J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

Introduction 

1. The appellant was convicted on 13 April, 2018 of one count of murder and two counts of 

attempted murder contrary to sections 291(1)(b) and 292 respectively of the Penal Code, Ch. 
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84. On 12 July, 2018 he was sentenced to 58 years for murder and concurrently to 28 years 

for each count of attempted murder, the sentences all running from the date of his conviction. 

 

2. On 17 July, 2018, within days of being sentenced, the appellant filed a Criminal Appeal 

Form No. 1 against his conviction. He identified the following reasons why his conviction 

should be quashed: 

“The evidence does not support the convictions. 

The court exercised its discretion wrongly in deciding the no-case 

submission. 

The directions to the jury on inconsistent statement (sic) was weak 

and inadequate; the jury was not properly directed. 

The summing up to the jury was imbalanced in favour of the 

prosecution. 

The video-link application was wrongly decided and was faulty in 

court. 

Any other ground that becomes apparent after the transcripts have 

been provided.” 

3. After numerous adjournments during 2019, largely due to the unavailability of the trial 

transcripts and a change in the appellant’s legal representation, he was assigned legal 

representation once again at the Crown’s expense.  

 

4. An Amended Notice of Appeal was filed on 28 January, 2020 purporting to add 4 new 

grounds of appeal. As we indicated to counsel for the appellant as far back as 3 March, 2020, 

the Amended Notice was very unsatisfactory. It failed to incorporate the initial un-numbered 

grounds which the appellant had filed and purported to add 4 new grounds beginning with 

ground 5 and ending with ground 8. Under each new ground the Amended Notice included 

numerous sub-paragraphs referencing pages of the transcripts, textbooks and case law 

authorities, more appropriate to submissions than to the proper articulation of a ground of 

appeal. Finally, the Notice failed to clearly differentiate the original grounds filed by the 

appellant from the new.  

 

5. On 4 December, 2020, the appellant filed a Re-Amended Notice of Appeal abandoning many 

of the grounds in the earlier Notices, and setting out his revised complaints in the following 

terms: 
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“The verdict was unreasonable, unsustainable and could not be 

supported having regard to the evidence and under all the 

circumstances of the case the verdict was unsafe or unsatisfactory. 

 

Ground 1 – That the verdict could not be supported having regard to 

the evidence.  

a. The court exercised its discretion wrongly in dealing with the 

no case submission. 

b. The jury direction to the jury on inconsistent statements was 

weak and inadequate and the jury was not properly directed. 

c. There is no evidence to support the conviction of the attempted 

murder of Ashantia Smith. The jury ought to have been 

directed to give a not guilty verdict with respect to that count. 

 

Ground 2 – That some specific irregularity or illegality substantially 

affecting the merits of the case was committed in the course of the 

trial. 

a. The Court erred in law in exercising its discretion to admit the 

statement of Ashantia Smith pursuant to section 66 of the 

Evidence Act (the Act). 

 

Ground 3. 

a. That under all the circumstances of the case, the verdict is 

unsafe or unsatisfactory.  

 

Ground 4. 

a. That the sentence is unduly severe and excessive.” 

 

6. Before considering the grounds, we set out by way of background, the respective cases for 

the Prosecution and the Defense at the trial. 

Case for the Prosecution 

7. The Prosecution’s case was that sometime after 2.00 am on 9th April, 2016, the virtual 

complainant, Grenville Thompson (Grenville) was in the company of his cousin, Calvin 

Thompson (the deceased) inside the “Big Game Club”. According to Grenville, the deceased 

went up to the bar and started talking to a lady friend, he knew as Ashantia Smith. Grenville 

then went to the restroom of the club; and on leaving the restroom, he saw the deceased 

standing up talking to a man he described as ‘the Dre guy’ whom he had seen twice before 

that night in company with the deceased.  
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8. Grenville joined the two men and stood on the right side of the deceased while Dre was about 

a foot away from him to the deceased’s left. The conversation between the men lasted for 

about 5 minutes and shortly afterwards, Grenville left the club in the company of the 

deceased, ‘Dre’ and Ashantia Smith. The four of them got into the deceased’s 2-door Honda 

vehicle. The deceased was the driver, Ashantia Smith sat in the front passenger seat, while 

Grenville sat behind the deceased immediately next to ‘Dre’ who had been seated directly 

behind Ashantia.  

 

9. After they had been driving for about 20 minutes, Grenville heard what sounded like loud 

gunshots coming from the right side of the vehicle. On opening his eyes, he looked at ‘Dre’ 

who was pointing a gun at him. Grenville put up his hands to avoid getting shot, but ended up 

being shot several times. He managed to escape from the vehicle using the knob under the 

driver’s seat and ran to a nearby house for help. When he returned to the vehicle, he observed 

Ashantia Smith still in the front seat moaning. When the police arrived, Grenville recalled 

that they had asked him if he was okay, but couldn’t recall anything else.  

 

10. Two police witnesses who arrived at the scene shortly after the shooting, also testified that 

Grenville had made certain oral statements to them upon their arrival. The hearsay statements 

were allowed into evidence as part of the res gestae and appeared to directly contradict the 

evidence Grenville gave as to the circumstances of the shooting and who was responsible for 

shooting himself and the deceased.     

 

11. Grenville was admitted to hospital for his gunshot injuries. Some 3-days later, police showed 

him a 12-man photo gallery from which he identified the appellant as the person who had 

shot himself and the deceased. 

 

12. Ashantia Smith could not be located and did not give sworn evidence at the trial. Her witness 

statement was edited for hearsay and read into evidence following the judge’s ruling in 

accordance with section 66 of the Evidence Act. Ashantia’s statement described what 

occurred inside the “Big Game” club in the period before she left the club in the deceased’s 

vehicle. Her statement indicated that when she got into the deceased’s vehicle she was aware 

that the deceased’s cousin, Grenville was already inside the car. She only became aware that 

another person was inside the vehicle when she heard someone tell the deceased he was 

driving too fast.  

 

13. According to Ashantia’s witness statement, as the deceased’s vehicle got to the Carmichael 

Road area, the person sitting behind her wanted to use a phone. Upon being requested by the 

deceased if she had minutes, she handed her phone to the deceased who in turn lent the phone 

to the guy in the backseat. Ashantia told police that the guy in the back seat then spoke to the 

person on the other end of the phone and got certain directions. The deceased then followed 
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the guy’s directions to stop the car somewhere in the Carmichael Road area by a park.  When 

the car stopped, the deceased asked her to let out the guy seated behind her in the backseat. 

Ashantia’s statement indicated that she had pulled up her car seat and had put her head on the 

dashboard to let the person in the backseat out of the deceased’s two-door car. 

 

14. Ashantia then heard a ringing in her ear and then heard someone say “Call the police. The 

police. Help us we just (sic) shoot”. She said she tried to move her hand to make a call but 

couldn’t move her hand. She called for the deceased but he wasn’t moving and was slumped 

over and unresponsive. She remembered that when she was letting the person out of the 

backseat, a light blue Volkswagen was coming up. She told police that she didn’t know the 

guy who had been sitting behind her in the backseat.  

Case for the Defense 

15. The appellant’s defense was alibi. He told the jury that he was at home with his mother and 

little brother on the 9th and 10th April, 2016. His evidence was that had been suffering from a 

stomach virus and had been at his mother’s home where she had been taking care of him for 

a week or two during that time. The appellant’s mother also gave sworn evidence at the trial 

in support of the alibi. 

Ground 1 (a) – Judge erred in rejecting the no-case submission  

16. The thrust of the complaint on this ground was that the learned judge wrongly refused to 

uphold the appellant’s no-case submission based on limb 2(a) of Galbraith and erred in not 

withdrawing the case from the jury’s consideration. Counsel for the appellant, Ms. Brendalee 

Rae contended that Grenville’s testimony was so tenuous and inconsistent with ‘other 

evidence’ led at the trial that it was unsafe for the case to have been put to the jury. 

 

17.  Ms. Rae drew attention to one portion of the trial Record (at page 287) where during the 

rebuttal by the appellant’s former counsel, Mr. Damien White, the judge accepted Mr. 

White’s submission that the prosecution’s case stood or fell on the evidence which Grenville 

had given. We pause to observe that the learned judge’s statement was made as the judge was 

clarifying the nature of the ‘other evidence’ in the case which Mr. White contended was 

inconsistent with Grenville’s testimony. We extract the relevant portions of the exchange 

(pages 285-286) between Mr. White and the judge which will provide the necessary context 

against which the judge’s observation was made: 

 

“MR. WHITE:   My Lord, yes. I would just like to refer back to 

Galbraith…where it says for example “because of inherent weakness 

or vagueness or because it is inconsistent with ‘other evidence’” and I 

submit, my Lord, that… 

THE COURT:   What is the ‘other evidence’? 
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You are saying it is a previous inconsistent statement. Evidence is 

what is given in court. Now, the evidence then is what the witness said. 

Previous inconsistent being put to the witness, if he in terms of how he 

is treated with, would be a question as to what the jury makes of the 

evidence, isn’t it? Having regard to the inconsistent statement seem 

(sic) to be the point which the Court of Appeal was making in Albert 

George Black or Black as it is referred to. Which is the paragraph that 

you just read: “That there was no principle of general application that 

a jury should be directed to disregard as unreliable the evidence of 

any witness who  was shown to have made a previous inconsistent 

statement, whatever the gravity or other nature of the inconsistency; 

unless the witness’s evidence had been so discredited by such 

inconsistent statements as to make it…unacceptable by a reasonable 

jury…” are you submitting that the evidence of Grenville Thompson 

in this matter…is unacceptable, so discredited that it is unacceptable 

by a reasonable jury? 

MR. WHITE:   I am submitting that, my Lord, specifically I’m 

submitting that because the evidence came in through Grenville 

Thompson and evidence also came in through the officers. That 

evidence both speak (sic) to what took place on the date in question. 

THE COURT: No. The evidence is what he said. Not what took place. 

The evidence is the evidence of what he said, put in as an exception to 

the hearsay rule. So that evidence is only as to what he said at that 

time. So that is looked at in the context of the evidence which he 

gives.…So it does not become…It’s not something akin to a statement 

of an accused person against their interest. It is evidence as to what, 

when they pulled up on the scene. This witness, who later said 

that…who later gave a statement to the police, but what his response 

was, his spontaneous statement was, and thereafter his response to a 

question by them, as to what took place. It is evidence in court. And 

this is the point which their Lordships were making in respect of 

previous inconsistent statement. That even if you find the statement to 

have been an inconsistent, the previous statement, that it is something 

for the jury to consider. Having regard to what these officers said that 

this witness said when they came on the scene, what do you make of 

his evidence? And so that’s a matter not of withdrawal from the jury, 

as I understand the law…but of direction to the jury…But you say it 

is so tenuous, it’s so undermined by ‘other evidence’, that it is 

incapable of being accepted by a jury? 
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MR. WHITE:   I say that because, my Lord, outside of what he said, it 

is really no evidence there at all. Beside from this. 

THE COURT: Yes. I think that is accepted. That the principal 

evidence in this matter as to the critical question as to the identity of 

the person who may have done these things. The only evidence comes 

from Grenville Thompson. No other source. And so the prosecution’s 

case stands and falls on Grenville Thompson’s evidence. And so you 

say that it is unsafe for the jury to…the evidence to be left to the jury 

in these circumstances? 

MR. WHITE:   Yes, my Lord. 

THE COURT: Very well. Thank you, Mr. White…” [Emphasis added] 

   

18. In her submissions before us, in an obvious attempt to establish the tenuous nature of 

Grenville’s evidence which in her view was inconsistent with ‘other evidence’ such that the 

judge ought to have withdrawn the case from the jury, Ms. Rae, drew attention to ‘other 

evidence’ in the case, which in her view conflicted with the evidence given by Grenville, 

making the Crown’s case tenuous and inherently weak.  

 

19. Firstly, she pointed out that officer Miller’s evidence was that on his arrival on the scene 

after the shooting, Grenville had run over and said, inter alia,: “Officer, please help me, 

some niggas in a black Honda just shot me and my cousin in the car.” Officer Miller also 

testified that on questioning Grenville at the scene, Grenville had told him: “I was sitting in 

the back seat when I heard gunshots, and I put my hand over my head, and that’s all I 

can remember.”  

 

20. Ms. Rae also drew attention to the evidence of officer Johnson who testified that upon his 

arrival on the scene, Grenville stated that someone shoot up him and his cousin inside the 

car and also said that he was inside the backseat of the car sleeping when he heard gunshots 

and put his hand to his head.   

 

21. She contended that the evidence of what the two officers said Grenville had said to them on 

their arrival at the scene, was materially in conflict with Grenville’s testimony at trial which 

was that the “Dre guy” who he knew by name, who he had seen with the deceased on three 

different occasions, and who had been seated next to him inside the deceased’s vehicle, was 

the person who had pointed a gun at him and who had shot both himself and the deceased.  

 

22. Next, Ms. Rae drew attention to the evidence of the police witnesses that shell casings had 

been found outside the deceased’s vehicle and that this suggested that they had been fired 

from outside the vehicle. This, she contended, was ‘other evidence’ which was materially in 
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conflict with the version of events which Grenville had given under oath at the trial which 

was that the gunshots were fired by the appellant inside the deceased’s car. 

 

23. Thirdly, Ms. Rae contended that there had also been conflicts between Grenville’s evidence 

about what had transpired inside the club before the shooting and the contents of Ashantia 

Smith’s witness statement which had been read into evidence under section 66 of the 

Evidence Act.  

 

24. Finally, Ms. Rae pointed to the evidence of the pathologist, Dr. Carolyn Sands, who 

conducted the deceased’s autopsy and who testified that there had been no evidence of close-

range discharge on the skin around the entrance wound. Ms. Rae’s submission essentially 

was that the absence of close-range discharge around the entry wound was in conflict with 

Grenville’s evidence that the shooting had taken place inside the vehicle at very close-range. 

 

25. All these discrepancies in the evidence, she contended, severely undercut Grenville’s 

testimony that the deceased had been shot by the appellant inside the vehicle. All this ‘other 

evidence’, she contended, strongly supported the version Grenville had initially given to 

police upon their arrival on the scene, namely, that he and his cousin had been shot at by 

unknown ‘niggas’ in a black Honda; or by ‘someone’ unknown to him on the outside of the 

deceased’s vehicle. 

 

26. Ms. Rae relied on limb 2(a) of Galbraith and a Ruling of Charles J., (as she then was) in 

The Queen v. Jahnoy Walters ECSC High Court Case No. 5 of 2009 where a submission of 

no-case was upheld on the basis that the prosecution evidence had been insufficient to call 

upon Walters to lead a defense.  

 

27. In her reply, Crown counsel, Ms. Abigail Farrington, submitted that the learned judge had 

correctly exercised his discretion to reject the appellant’s no-case submission and to call 

upon him to mount a defense.  

 

28. As for the apparent inconsistency between what Grenville had initially told police on their 

arrival on the scene and the version of events he had given in his evidence at the trial, Ms. 

Farrington contended that during his testimony, Grenville had been cross-examined about the 

apparent inconsistency and had clearly stated that he did not recall having told police what 

they said he had said to them. However, she stated, Grenville had clearly told the jury that the 

evidence he had given under oath in the courtroom about the appellant being the shooter was 

the truth. 
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29. As for the evidence of the presence of spent casings outside the deceased’s vehicle, Ms. 

Farrington submitted that this was not a discrepancy at all since Grenville’s evidence clearly 

was that even after he had exited the deceased’s vehicle, he continued to hear gunshots. 

 

30. Responding to Ms. Rae’s submission about conflicts between Grenville’s evidence and some 

of the contents of Ashantia Smith’s witness statement, Ms. Farrington contended that there 

was nothing in Ashantia’s statement which suggested that the shots had not come from inside 

the vehicle as Grenville had testified. In fact, she drew attention to the fact that Ashantia 

Smith’s witness statement recounted that when the car stopped she had put her head on the 

dashboard and pulled up the car seat to let the person seated behind her out after which she 

heard a ringing sound in her ear.  

 

31.  As for the pathologist’s evidence about the absence of close-range discharge on the entry 

wound on the deceased’s head, Ms. Farrington said that this did not point to a conflict with 

Grenville’s evidence of a close range shooting inside the deceased’s vehicle. She noted that 

Dr. Sands’ evidence was that the absence of soot or gunpowder could be explained by the 

presence of hair on the victim’s head or by bleeding. 

 

32. In those circumstances, she submitted, there was no basis on which the judge could properly 

have withdrawn the case from the jury; and in line with Galbraith, the prosecution evidence 

was such that its strength or weakness clearly depended on the view to be taken of 

Grenville’s evidence, which was a matter for the jury and not the judge. 

 

33. Ms. Farrington submitted that the matter fell squarely within limb 2(b) of Galbraith and the 

judge was correct to leave the case to the jury. She urged us to dismiss the appellant’s 

complaint on this ground. 

 

34. In our view, while limb 2(a) of Galbraith undoubtedly permits a judge who comes to the 

conclusion that the Crown’s evidence, taken at its highest, is such that a jury properly 

directed could not properly convict on it to stop the case on a submission being made, this 

was not such a case.  

 

35. As this Court (differently constituted) recently observed, the mere fact that inconsistencies 

and discrepancies arise in the evidence in a criminal trial does not necessarily mean that the 

prosecution evidence is tenuous or inherently weak or vague. Indeed, the criminal law 

recognizes that inconsistencies and discrepancies may occur in almost every criminal case. 

Accordingly, juries are routinely given a general direction explaining how any 

inconsistencies and discrepancies they find on the evidence may impact the view they may 

take of the reliability of witnesses and the evidence they have heard. See Attorney-General 

v. Joseph Foulkes SCCrApp. & CAIS No. 8 of 2020 paras 39 through 43. 
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36. The law is that there is no duty on a trial judge to point out to the jury each and every 

inconsistency or discrepancy which arises in the evidence in a particular case. It is sufficient 

that the jury is given general directions as to how to identify and deal with inconsistencies 

and discrepancies; and they be instructed as to the meaning of the terms and how any 

discrepancies or inconsistencies they find to have arisen might affect the view they might 

take of the reliability of the witnesses they have heard. See Whyte and others v. R (2017) 

91 WIR 403; Also Blake v. Regina [2017] 91 WIR 463.   

 

37. Where, however, the inconsistencies or discrepancies in the evidence are such that the jury 

may find them material to an issue in the case, general directions are not enough. The judge 

will be required to identify the issue to which the inconsistency or discrepancy relates and 

analyze its significance for the jury’s benefit, before going on to specifically direct them to 

consider whether it affects their view of the truthfulness and reliability of the evidence they 

have heard. See paras 44 and 45 Foulkes (above) applying Grieves and others v. R [2011] 

UKPC 39; Capron v. R SCCrApp & CAIS No. 13 of 2011; and Durad Munroe v. 

Attorney-General [2013] 2 BHS J. No. 95. 

 

38. As we see it, the learned judge in this case was perfectly correct when he agreed with 

Defence counsel, Mr. White, before ruling, that the principal evidence as to the identity of 

the person who did the shooting came from Grenville Thompson; and that the prosecution’s 

case stood or fell on his evidence. Grenville’s evidence-in-chief (unshaken in cross-

examination) was that it was the appellant (a man he previously knew as Dre and who had 

been sitting right next to him inside the deceased’s vehicle) who had fired the shots which 

had killed his cousin and wounded him.  

 

39. The fact that during cross-examination, Grenville had been questioned about the apparent 

inconsistency between what he had initially told police on the night of the shooting and his 

testimony before the jury in which he identified the appellant as the person he knew as Dre 

who was responsible for the shooting, did not mean that his evidence was thereby tenuous or 

weak or vague, or that a jury properly directed could not properly convict on it.  

 

40. During his cross-examination, Grenville explained the inconsistency, saying that he could not 

recall what he had told the police on the night of the shooting, but confirming that the 

evidence which he had given under oath in the courtroom regarding the identity of the 

shooter and how the shooting occurred was the truth.  

 

41. The evidence of officers Miller and Johnson who told the jury that Grenville had in fact told 

them upon their arrival on the scene that he and his cousin had been shot up by “niggas in a 

black Honda” or by “someone” unknown to him was clearly a material discrepancy in the 
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evidence which had to be resolved by a jury properly directed not the judge. The discrepancy 

between Grenville’s evidence and that of the police witnesses did not make Grenville’s 

evidence tenuous or weak so as to justify the withdrawal of the case from the jury’s 

consideration.      

 

42. Whether these inconsistencies and discrepancies in the evidence were so material that they 

caused the jury to question the reliability of the evidence Grenville had given, is a matter 

which clearly fell squarely within the province of the jury, not the judge. Furthermore, it is 

beyond dispute that this was clearly a case where on one view of the facts, the prosecution 

had led sufficient evidence on which a jury, properly directed could find that the appellant 

was guilty.  

 

43. The following observation by Lord Widgery CJ in R v. Barker (1977) 65 Cr. App R 282 at 

288 re-iterates the respective roles of the trial judge vis-à-vis that of the jury in relation to 

inconsistencies and discrepancies which appear in the evidence at a trial. In our view it 

applies to what occurred in this case: 

 

“…even if the judge had taken the view that the evidence could not 

support a conviction because of the inconsistencies, he should 

nevertheless have left the matter to the jury. It cannot be too clearly 

stated that the judge’s obligation to stop the case is an obligation 

which is concerned primarily with those cases where the necessary 

minimum evidence to establish the facts of the crime has not been 

called. It is not the judge’s job to weigh the evidence, decide who is 

telling the truth, and to stop the case merely because he thinks the 

witness is lying. To do that is to usurp the function of the jury…”  

 

44. In the end, we are satisfied that the case fell squarely within limb 2(b) of Galbraith. The task 

of resolving what to make of any inconsistencies and discrepancies which they find to have 

arisen on the evidence is an integral part of the jury function. The learned judge in this case 

was correct to reject the no-case submission. This ground is dismissed. 

Ground 1 (b) – Inadequate direction on inconsistencies and discrepancies 

45. This ground attacked the adequacy of the judge’s jury directions on inconsistencies and 

discrepancies in various ways. Firstly, Ms. Rae submitted that the judge erred when he 

suggested to the jury that what appeared to be an inconsistency between Grenville’s evidence 

and what officers Miller and Johnson said he had told them when they arrived on the scene, 

might not be an inconsistency at all. She took issue with his having told the jury that having 

regard to the circumstances, what Grenville had told police might just have been the result of 

his initial shock at being shot at and blurting out something on their arrival at the scene.  
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46. Next, in the appellant’s written submissions, Ms. Rae referred to Grenville’s out-of-court 

statements which the police witnesses attributed to him on their arrival on the scene 

following the shooting and which the judge had admitted into evidence as part of the res 

gestae. She relied on the authorities of Garvin Adderley v. Regina SCCrApp & CAIS No. 

250 of 2017; and R v. Andrews [1987] AC 281 and submitted that having admitted the 

statements into evidence as part of the res gestae, the judge erred in not making it clear to the 

jury that it was for them to decide what was said to the police at the scene and to be sure that 

the two police witnesses were not mistaken in what they believe had been said to them; and 

further that Grenville’s statements to the police at the scene had not been concocted or 

distorted to his advantage or disadvantage. Additionally, she submitted that the judge’s 

directions at page 377 (lines 9 - 21) confused the jury and implied that the absence of 

evidence of a marked discrepancy in the description given to police confirmed the 

correctness of the appellant’s identification.  

 

47. Finally, Ms. Rae identified aspects of the evidence which, in her view, established “a major 

discrepancy” between the evidence of Grenville’s obvious inability on the night of 9th April, 

2016 to tell police anything more than that he and his cousin had been shot by “niggas” in a 

black Honda; and the evidence given by officer Deleveaux who testified that on 12th April, 

2016 whilst in hospital, Grenville had indicated to him that he “will be able to identify the 

person if he sees the individual he knew as Dre.” 

 

48. In reply Crown counsel, Ms. Farrington, submitted that the judge’s directions on 

inconsistencies and discrepancies were adequate in the circumstances of the case. Relying on 

Whyte, Ms. Farrington submitted that the judge was under no duty to point out each and 

every discrepancy and inconsistency to the jury. She, however, identified specific portions of 

the judge’s summing-up where the learned judge identified what the discrepancies and/or 

inconsistencies were in the case.  

 

49. We have examined the trial transcript to discover what directions the jury was given in 

relation to inconsistencies and discrepancies and how they should deal with them if they 

found them to have arisen on the evidence. The following directions are found between page 

379 (line 1) through page 381 (line 21) of the record.  

 

“In judging the witness and evaluating the evidence that they 

give, use commonsense and your knowledge of the experience of the 

world. There’s (sic) a number of things you should bear in mind that 

affect the testimony. The first is the opportunity the witness would 

have had to observe the event in question; The second is the ability of 

the witness to recall what he or she observed years later when they 
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come to give evidence; The third is the ability of the witness to express 

him or herself in the witness box: that is to say, get across what they 

wish to say; And the fourth thing is the demeanor or the manner in 

which they gave their evidence, the body language and everything else 

that you observe them (sic) as they testify what you make of their 

evidence. You consider in respect of each of the witnesses as you 

consider their evidence.   

Now, on the question of inconsistencies or conflicting evidence, 

defense had pointed out and I’ve already pointed out to you, for 

instance, that the officers who attended the scene had said that 

Grenville Thompson said certain things to them. The defense said 

they are inconsistent with the evidence that Grenville Thompson gave 

in court because Grenville Thompson identify (sic) the appellant, 

referred to a name and when these officers came, he didn’t say that a 

person he knew as Dre shot him. You consider this issue of 

inconsistencies. 

In respect of any of the evidence, if you find that there was 

some inconsistency between the evidence, you will also note that at 

other points there may have also been inconsistencies as it pertains to 

what the defendant said and (sic) mother said as to where they were 

when he was ill on the evening of the 8th, morning of the 9th. 

Now, when it comes to the portion of the matter relevant to the 

defense’s case, I will remind you, and I’ll say it now, and of course, 

the defendant need not prove anything. The prosecution must satisfy 

you of the guilt of the accused person. The defendant chose to testify 

and in testifying there was an inconsistency between what he said and 

what his mother said. It’s also the question as to whether he went to 

the hospital from the police station because his stomach was upset or 

whether it had to do with (sic) heart issue. The mother said that she 

was called and she had to get a prescription for heart medication 

because he had an enlarged heart. 

The defendant had said in his evidence that he had that when 

he was a child, but he grew into his heart. He no longer had that issue. 

You consider what you make of that. The defense have (sic) nothing to 

prove.” [Emphasis added] 

 

50. It is evident from the foregoing direction that the judge commenced his jury directions on 

inconsistencies and discrepancies immediately after he had instructed the jury as to how they 

ought to approach their task as fact-finders in evaluating the evidence of the witnesses. While 

the jury were given the customary directions on the various matters which might affect the 
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testimony of witnesses, they were not given the usual direction as to what the judge meant by 

an inconsistency or a discrepancy; nor were they told that it is not unusual to find 

inconsistencies or discrepancies in the evidence and that they may arise for any number of 

reasons and that they may not necessarily mean that a witness is lying.     

   

51. With no attempt to explain to the jury what he meant by an inconsistency or a discrepancy 

respectively, the judge proceeded to draw the jury’s attention to the major conflict in the 

evidence which had arisen on the Crown’s case between Grenville’s testimony and the 

evidence of the two police witnesses as to what Grenville had told them when they arrived on 

the scene. He also proceeded to identify two discrepancies which, in his view, had arisen 

between the appellant’s evidence and that of his mother in relation to the appellant’s alibi 

defense. After having done so, and still having not explained what he meant by a discrepancy 

or an inconsistency, the judge continued to instruct the jury as follows:  

 

“Now, you may well find that there are bound to be a discrepancy 

between the evidence of witnesses; and even what one witness may 

have said on one occasion and what he or she said on an earlier 

occasion; or as between the evidence of the witness between two 

witnesses. 

Now you’re entitled to look at discrepancies in order to decide how 

much reliance you place on what a witness has said. Some 

discrepancies may well impress as being inevitable and may well 

represent no more (sic) different observations of the same thing at the 

same time, but different recollections after the passage of time. If you 

find those inconsistencies that you find of that nature, then you may 

well find that nothing turns on them. 

However, if you find that there has been an inconsistency either with 

what the witness has said on one occasion and what they said on 

another occasion, you find that based on that inconsistency that it is so 

grave and strikes at the root of what that witness has said, then you 

ought to put the evidence of that witness aside and place no reliance 

upon it, if you cannot accept anything about this inconsistency of what 

that witness has said. Or if as between two witnesses you find that what 

one witness has said cause (sic) you to doubt what another witness has 

said, then you set aside that evidence that you have doubts in respect of.” 

[Emphasis added] 

 

52. We begin with the observation that while the above direction was obviously intended to be a 

general direction on inconsistencies and discrepancies, it missed the mark in several respects. 

Firstly, as we have already observed, the direction failed to inform the jury that as a 
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necessary part of their function as judges of the true facts, they would be required to identify 

any inconsistencies or discrepancies which may have arisen in the evidence and to determine 

those which were not relevant to anything they had to decide and those which were material 

or crucial to the issues which had to be determined by them.  

 

53. Admittedly, the jury in this case was told that there are “bound to be discrepancies between 

the evidence of witnesses”; however, they were not also given the customary explanation 

why inconsistencies and discrepancies can occur in the evidence at a trial. As this Court 

pointed out in Foulkes, the general direction on inconsistencies and discrepancies should 

also instruct the jury that it is not unusual to find inconsistencies or discrepancies in the 

evidence and that they may arise for any number of reasons and may not necessarily mean 

that a witness is lying.  

 

54. Additionally, in order to assist the jury how to identify inconsistencies and discrepancies in 

the evidence, the general direction should attempt to explain what both terms actually mean. 

It is usual for juries to be instructed on the one hand, that an inconsistency in the evidence 

may arise where the evidence given by a witness from the witness stand differs from or is in 

direct conflict with what that witness may have said on a previous occasion, for example in a 

witness statement previously given to police, or in what he had said earlier from the witness 

stand. Juries are also told that a discrepancy on the other hand, can arise where the evidence 

of two or more witnesses conflicts with each other in relation to one or more aspects of the 

case.  

 

55. It is evident that the judge’s directions were deficient in that not only were both terms used 

interchangeably by the judge himself, but neither term was properly explained and 

ultimately, the jury was left with little guidance as to how they would begin their task of 

identifying an inconsistency or a discrepancy in the evidence if such had indeed arisen.  

 

56. Furthermore, it is no part of the general direction on inconsistencies and discrepancies for a 

jury to be told (as the judge did) that if they have found an inconsistency “that is so grave 

and strikes at the root of what that witness has said” that they ought to “put the evidence of 

that witness aside and place no reliance upon it.”  

 

57. Finally, it is certainly no part of the general direction on inconsistencies and discrepancies for 

a jury to be instructed that if as between two witnesses, what one witness has said caused 

them to doubt what another witness has said, “then you set aside that evidence that they have 

doubts in respect of”. Such an instruction would clearly be erroneous in law because it is not 

for the judge, but for the jury (as judges of the true facts in a criminal case) to determine for 

themselves what they make of any inconsistencies or discrepancies they find to have arisen, 
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and to decide what evidence they reject or accept as true. To the extent that the judge’s 

direction erroneously infringed that basic principle, it was a misdirection and wrong in law. 

 

58. Against the foregoing background, we return to examine the remaining portions of the 

learned judge’s directions on inconsistencies and discrepancies. At page 381 (line 16) 

through page 382 (line 9) the judge identified the obvious discrepancy between the evidence 

which the appellant gave in relation to his alibi defense on the one hand and on the other, 

Grenville’s evidence which put the appellant inside the deceased’s vehicle when the shooting 

occurred. The judge continued his instructions to the jury in the following terms: 

 

“We will, as I go through the evidence, I will point out other issues of 

inconsistencies. If you find that certain portions of the evidence are 

inconsistent, you consider what you make of those inconsistencies. As I 

have said, the defence’s case is that he didn’t commit this offence. He 

was home. Having regard to the statement which they say and the 

prosecution witnesses, the two officers who visited the scene at 

Beldock Avenue said what they said what Grenville Thompson said, 

but that it was inconsistent with his evidence given in court. You 

consider what you make of that. 

 Is it an inconsistency?, or from the circumstances, was it a 

matter that Mr. Thompson, upon his initial shock of being shot at and 

being shot indeed, then these officers coming, that he blurted out 

something? You consider what you make of that. His statement to the 

police, as I’ve indicated already, was given several days later whilst 

still in hospital, but after the incident. Officer McKenzie said it was 

the 12th. Consider what you make of the evidence of Grenville 

Thompson and this question of what, as I said, what the defence says 

is a major inconsistency between what the officers said that he had 

said at the scene and what his evidence was as to it being the 

defendant who shot him and his cousin and inferentially, shot 

Ashantia Smith. He does say he doesn’t see Ashantia being shot.” 

[Emphasis added] 

 

59. As we indicated in our discussion in relation to ground 1(a), the law recognizes that there 

will be cases where having regard to the evidence and the crucial importance of specific 

issues with which the jury will have to grapple, the judge will be obliged to give additional 

directions to further assist the jury in relation to material inconsistencies or discrepancies 

which they may find have arisen on the evidence. In such cases, the judge has a further duty 

to identify the issue to which they relate, and to explain how the particular inconsistency or 
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discrepancy might affect their view of the reliability of the evidence they have heard. See 

Grieves; Capron and Munroe (above).  

 

60. We are satisfied that given the very material inconsistency and discrepancy between 

Grenville’s testimony at the trial in which he identified the appellant as the person who had 

shot himself and the deceased; and the evidence of officers Miller and Johnson about what 

Grenville had initially told them about who was responsible for the shooting, the learned 

judge’s direction was clearly deficient.  

 

61. Based on the Board’s guidance in Grieves and given the state of the evidence, the judge 

should have told the jury that they may find that Grenville’s testimony in court where he 

identified the appellant as the person who sitting next to him inside the deceased’s vehicle 

had shot himself and the deceased, was materially inconsistent with what Grenville had 

initially told the police witnesses about having been shot at by “niggas in a black Honda” or 

as officer Johnson put it, about “someone” having “shoot up” he and his cousin “inside the 

car”. In view of the conflict, the jury should have been instructed that the issue which they 

had to consider was the identity of the shooter and whether the shooting had occurred inside 

the deceased’s vehicle by Dre as Grenville had testified; or whether it was instead the 

“niggas in a black Honda” who were responsible for the shooting as he originally told 

police. 

 

62. Apart from identifying the apparent inconsistency in Grenville’s evidence, the judge should 

also have told the jury that the evidence they had heard from all three prosecution witnesses 

also appeared to raise a material discrepancy or conflict which, they might find had important 

implications for the correctness of Grenville’s identification of the appellant as the shooter. 

 

63. After he had identified the inconsistency and the discrepancy which had arisen and the issue 

to which they related, the judge should also have further directed the jury that they needed to 

consider whether these matters affected their view of the truthfulness and reliability of 

Grenville’s evidence that both he and the deceased had been shot at by the appellant who had 

been sitting next to him inside the deceased’s vehicle.   

 

64. It is obvious that the judge’s directions gave the jury no such instructions. Indeed, far from 

giving the jury the required further direction, the judge clearly invited the jury to find that 

what Grenville initially told the police was not an inconsistency at all, but may have been the 

result of Grenville being in “initial shock at being shot at” and having “blurted out 

something to police”.  
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65. Later in his summation at pages 393 (lines 21-32) though 394 (lines 1-3) of the Record, when 

reviewing officer Miller’s evidence, the learned judge revisited the matter once again and 

instructed the jury as follows: 

 

“You will consider whether this evidence is in conflict with the 

evidence which he gave and that this, if he said these things to this 

officer and it was not contested that it was said, although these words 

were not put to Grenville Thompson, Grenville Thompson said he 

couldn’t recall what he said, but this officer said that this is what this 

person, who, from the evidence would be Grenville Thompson, said to 

him. You would consider what you make of that. 

Whether in the circumstances this person is any indication that 

he was in shock or stunned by the events or whether indeed, he didn’t 

know who shot him and that’s why he didn’t say a name to these 

officers. That’s a suggestion counsel for the defendant put to you in 

his closing address.” [Emphasis added] 

 

66. With respect, the suggestion to the jury that Grenville may have been in shock or stunned 

was not only erroneous, but had no evidential basis whatsoever. In our view, the judge’s 

suggestion unfairly clouded the real issue they had to consider and invited the jury to 

speculate on a matter which had not been in evidence before the jury.  

 

67. For all the foregoing reasons, we are satisfied that the judge’s directions on inconsistencies 

and discrepancies were inadequate and erroneous in many respects. Additionally, given the 

material inconsistency between Grenville’s evidence and what he initially told police about 

who had shot at him; and the apparent discrepancy between his evidence and those of the two 

police witnesses as to what Grenville had told them when they arrived on the scene, the judge 

further failed to assist the jury in identifying the issue to which this crucial inconsistency and 

discrepancy related. Nor did the judge invite the jury to consider how these conflicts which 

appeared to have arisen on the evidence might affect their view of the reliability of the 

evidence which Grenville had given.  

 

68. Quite apart from the above conflicts in Grenville’s evidence, there was another crucial 

discrepancy between Grenville’s testimony as to circumstances in which himself and the 

deceased had been shot by the appellant who (according to him) had been sitting in the 

backseat inside the deceased’s vehicle; and the version of events outlined in Ashantia 

Smith’s witness statement which clearly suggested that the shooting had only occurred after 

the deceased had asked her to pull up her car seat to let the guy who had been sitting behind 

her out of the vehicle.  
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69. Ashantia’s version was in direct conflict with Grenville’s testimony in which he clearly told 

the jury that the deceased had been shot immediately before he was shot by the appellant. If 

that were so, the deceased could not possibly have asked Ashantia to pull up her seat to let 

the passenger in the back out of the car as she told police. It was impossible for both accounts 

to be true. Although the judge invited the jury to look for discrepancies between Grenville’s 

testimony and Ashantia’s witness statement, as we indicated, the jury was given no 

assistance as to what he meant by a discrepancy; and failed to himself draw this crucial 

discrepancy on the evidence to the jury’s attention. 

 

70. In our view, this was another material discrepancy which ought to have been drawn to the 

jury’s attention by the learned judge who ought to have assisted them in understanding its 

significance and how it might affect their view of the reliability of the evidence which 

Grenville had given as to how and when the shooting had actually occurred.    

 

71. This ground succeeds. 

Ground 1 (c) – The Judge erred in not directing an acquittal in relation to attempted 

murder of Ashantia Smith as there was no evidence to support a conviction on that count 

72.  The thrust of this ground was that inasmuch as the contents of Ashantia Smith’s witness 

statement clearly established that Ashantia had no idea who had shot her; and that since 

Grenville’s evidence also did not indicate how, and by whom Ashantia had been shot, there 

was in reality no direct evidence to support the appellant’s conviction for attempted murder 

of Ashantia Smith.  

 

73. Ms. Rae submitted that in the course of the summing-up, the judge had clearly recognized 

this and ought therefore to have withdrawn the attempted murder count vis-à-vis Ashantia 

Smith from the jury’s consideration. She relied on limb 1 of Galbraith.  

 

74. In response, while conceding that there was no direct evidence as to who had shot Ashantia 

Smith, Ms. Farrington, submitted that there was strong circumstantial evidence from which it 

could be inferred that the appellant was also Ashantia’s assailant and the judge was correct to 

have left the charge for the jury’s consideration. She relied on Director of Public 

Prosecutions v. Selena Varlack [2008] UKPC 56 and contended that based on Grenville’s 

direct evidence that there had only been four occupants of the car. Grenville’s evidence also 

was that the appellant had shot at both him and the deceased, this was evidence from which 

the jury could reasonably infer that the person who had shot Grenville and the deceased, was 

the person who had also shot Ashantia Smith. 

 

75. Ever since the House of Lords decision in McGreevy v. DPP [1973] 1 All ER 503 it is now 

accepted that no special direction to the jury is required on the subject of circumstantial 
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evidence. It is obvious from the learned judge’s directions (located at pages 414 and 415 of 

the Record) that the jury was clearly told that while Grenville did not see the appellant shoot 

Ashantia, they could nonetheless consider whether based on all the circumstances (having 

first accepted his testimony) the only reasonable conclusion they could come to was that it 

was the appellant who was responsible for shooting all three of the four persons who had 

been in the car at the material time.   

 

76. We are satisfied that the judge properly left the case to the jury on the basis of circumstantial 

evidence and the inferences which could reasonably be drawn from the fact that three of the 

four occupants of the deceased’s car had been shot by the appellant who, according to 

Grenville, had been armed, and who, whilst seated behind Ashantia in the backseat of the car, 

had first shot and killed the deceased and thereafter pointed a gun at Grenville and had in fact 

shot him.  

 

77. The learned judge was entitled to send the count relating to the attempted murder of Ashantia 

Smith to the jury on that basis. He did so and gave the jury the necessary directions on 

circumstantial evidence and the inferences they could reasonably draw from the surrounding 

facts as they found them. This ground has no merit and is dismissed.  

Ground 2 – The judge erred in admitting the statement of Ashantia Smith under section 66 

of the Evidence Act 

78. In view of the position we have taken in relation to ground 1(b), it is unnecessary to consider 

the complaints raised on this ground as it is not by itself dispositive of the appeal. As we 

found, the version of events outlined in Ashantia Smith’s witness statement conflicted in 

material respects with Grenville’s account as to the circumstances immediately preceding the 

shooting. According to Ashantia, the deceased was very much alive when he asked her to 

pull forward her car seat to let the guy in the back out. This allegedly occurred before 

Ashantia was shot; whereas on Grenville’s account, both himself and the deceased had been 

shot while the shooter was still in the backseat of the car.  

 

79. The major discrepancy which arose as a result of the admission into evidence of the contents 

of Ashantia’s witness statement undoubtedly assisted the appellant’s case. There is absolutely 

no merit in ground 2. 

Ground 3 – The verdict is unsafe or unsatisfactory 

80. Given the many material inconsistencies and discrepancies which arose on the evidence and 

given the various misdirections and inadequacies in the judge’s summing-up which we have 

highlighted, we have serious reservations about the safety of the jury’s verdicts which we 

find to be unsafe and unsatisfactory.  
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81. We are satisfied that a miscarriage of justice has actually occurred. Furthermore, it is 

impossible for us to apply the proviso to section 13(1) of the Court of Appeal Act, Ch. 52 as 

we cannot say that a jury properly directed in relation to the many inconsistencies and 

discrepancies which arose on the evidence would have inevitably convicted.  

 

82. Ground 3 succeeds. 

Ground 4 – Sentence unduly severe 

83. As we have disposed of the appeal on grounds 1(b) and 3 and found the jury’s verdicts 

unsafe and unsatisfactory, it is unnecessary to consider this ground which essentially attacks 

the severity of the sentence. 

Disposition and Order 

84. For all the foregoing reasons, we allow the appeal and quash the appellant’s convictions for 

murder and attempted murder together with the sentences which the judge subsequently 

imposed. We will hear the parties on the issue of whether this is an appropriate case to order 

a retrial. 

 

85. Written submissions on the issue of a retrial shall be filed on or before 5  May, 2021. 
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