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         1                  COMMONWEALTH OF THE BAHAMAS 
 
         2                    IN THE COURT OF APPEAL 
 
         3                SCCivApp & CAIS No. 214 of 2014 
 
         4 
 
         5                    The Hon. Alfred Gray 
                  (Minister of Agriculture and Marine Resources) 
         6 
                                 Michael Braynen 
         7         (Director of Fisheries and Marine Resources) 
 
         8                    Town Planning Committee 
 
         9                The Rt Hon. Perry G. Christie 
                  Prime Minister of the Commonwealth of The Bahamas 
        10     (in his capacity as Minister Responsible for Crown Lands) 
 
        11                                                Applicants 
 
        12                            And 
 
        13 
                                 re Earth Limited 
        14                                           Respondent 
 
        15 
                       (Application, Re: Restoration of appeal) 
        16 
 
        17 
             Before:   The Hon Mr Justice John, JA 
        18             The Hon Mr Justice Conteh, JA 
                       The Hon Mr Justice Adderley, JA 
        19 
 
        20 
                       Mr David Higgins, with Mr Gary Francis and 
        21               Ms Melisa Wright, Counsel for Appellants 
                       Mr Frederick Smith, QC and Mr Dawson Malone, Counsel 
        22               for Respondent 
 
        23 
 
        24 
 
        25                               16 December 2014 
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         1   The oral judgment of the court was delivered by 
 
         2   Conteh, JA: 
 
         3             This is the decision of the court: 
 
         4             This is an application for the restoration of an 
 
         5   appeal that was struck out by an order of the judge of this 
 
         6   court, pursuant to the certification by the Registrar, that 
 
         7   the order following the settlement of record proceedings, that 
 
         8   the record of appeal should be prepared and filed by the 
 
         9   applicants was not complied with.  Accordingly, the appeal was 
 
        10   dismissed on 4th December, 2014. 
 
        11             The applicants have now approached this court to 
 
        12   have that dismissed appeal restored.  An amended Notice of 
 
        13   Motion invoked rule 14(4) and (5) of the rules of this court 
 
        14   and, therefore, obviating any need for us to refer to the 
 
        15   reference to the revocation of rules 13(8) and 3(7) of the 
 
        16   Rules of Court, which, in our view, are clearly inadmissible 
 
        17   in this case because the appeal was dismissed or the purported 
 
        18   appeal was dismissed for non-compliance with the order of 
 
        19   Registrar to file the record of appeal in the time specified 
 
        20   in the order. 
 
        21             The application was supported originally by the 
 
        22   affidavit of Mr. Marvin Hanna in which, at paragraph 6, it was 
 
        23   stated as follows: 
 
        24              "... the reason for the delay ..." 
 
        25   -- that is, non-compliance with the order to file the record 
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         1   of appeal -- 
 
         2              "... was inadvertence on the part of the 
                        Appellants." 
         3 
 
         4             This morning in a supplemental affidavit filed on 
 
         5   behalf of the appellants/applicants by Ms. Evaneth McPhee, 
 
         6   again, at paragraph 4, it states: 
 
         7              "... the reason for the delay was an inadvertence 
                        on the part of the Appellants. ..." 
         8 
 
         9             Quite what this inadvertence was, the court has not 
 
        10   been made any wiser.  However, from the record, particularly 
 
        11   from the affidavit of Ms. Fotini Duncombe for the respondent, 
 
        12   it is clear that even before the striking out or the dismissal 
 
        13   of the purported appeal, the respondent alerted the applicants 
 
        14   of the failure to file the record in accordance with their 
 
        15   undertaking as contained in the order of the Registrar. 
 
        16             This application certainly causes the court some 
 
        17   quandary but we are clear as to the way forward in respect of 
 
        18   it. 
 
        19             The rule in play here, rules 14(4) and (5), are 
 
        20   clear.  They engage the jurisdiction of this court if it is 
 
        21   shown by an applicant whose appeal has been struck out for 
 
        22   good and sufficient cause to restore that appeal and rule 9 
 
        23   also allows us, as a court, in exercise of our jurisdiction, 
 
        24   to extend time.  However, having heard counsel in this matter, 
 
        25   Mr. Higgins for the applicant, and Mr. Malone for the 
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         1   respondents, we are left with no doubt that there has just 
 
         2   been simply a failure to be alert by the applicants as to the 
 
         3   issues to take up or prosecute the appeal. 
 
         4             Without a record of appeal, no appeal can properly 
 
         5   get off the ground and this they, regretfully, failed to file 
 
         6   as part of their undertaking, as reflected in the order of the 
 
         7   Registrar asking them to file a record of appeal, and no 
 
         8   satisfactory explanation has been given for this failure. 
 
         9   This, regrettably, disables us from exercising our discretion 
 
        10   but simply to follow the rules.  There has been no good and 
 
        11   sufficient or any cause or reason that would have enabled us 
 
        12   to exercise our discretion in favour of the applicants to have 
 
        13   the dismissed appeal restored. 
 
        14             Before I conclude, let me say this:  Our order is 
 
        15   not meant, or intended, to keep the applicants away from the 
 
        16   seat of judgment.  This is not denying them another bite at 
 
        17   the merits of the case, but there are rules of court meant to 
 
        18   expedite and progress an appeal.  This case is, regrettably, 
 
        19   one where there has been non-compliance with the rules. 
 
        20   Therefore, we are reluctantly forced to refuse the application 
 
        21   to have the appeal restored. 
 
        22             The application is refused. 
 
        23                        Dated this 16th day of December, 2014 
 
        24 
 
        25                                 _____________________ 
                                                CONTEH JA 
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         1   JOHN JA: 
 
         2             I agree with the judgment of Justice Conteh. 
 
         3             We make the normal order as to costs:  the costs 
 
         4   will follow the event; to be taxed, if not agreed; and fit for 
 
         5   two counsel. 
 
         6 
 
         7                                 _____________________ 
 
         8                                      JOHN, JA 
 
         9 
 
        10 
 
        11   ADDERLEY JA: 
 
        12             I, too, agree with the judgment. 
 
        13             I would have allowed the appeal, actually.  I would 
 
        14   have allowed it because I thought that, in terms of the 
 
        15   timeline, the appeal was filed in time, the time after which 
 
        16   they were informed of the dismissal was only a few days, and 
 
        17   even if they were on time, due to the schedule of this court, 
 
        18   it was unlikely that they would have been heard before next 
 
        19   year in any event, because all the matters around that time 
 
        20   were being adjourned by this court. 
 
        21             However, what convinced me that I should dismiss the 
 
        22   appeal is the inaction by the applicant in responding to an 
 
        23   opportunity to be heard.  As we said in our judgment (the same 
 
        24   panel) in Levine, at paragraph 51: 
 
        25              "Sub-rule (3), however, has the safeguard that in 
                        addition to conferring discretion on the judge, 
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         1              "he has to satisfy himself of the appellant's 
                        failure to comply, before ordering his appeal 
         2              dismissed.  The judge in the circumstances would 
                        have to act judiciously so as to satisfy himself 
         3              of the appellant's failure to comply." 
 
         4             In my view, the letters dated 12th November, 2014 
 
         5   and 4th December, 2014, as pointed out to us by the 
 
         6   respondents, were sent prior to the dismissal to the Registrar 
 
         7   of the Court of Appeal and copied to the Attorney-General's 
 
         8   Office and to no less persons than those who are before this 
 
         9   court:  Mr. Gary Francis and Ms Melisa Wright.  Therefore, 
 
        10   they had an opportunity to be heard prior to dismissal.  This 
 
        11   was before the court; therefore, I think the learned judge 
 
        12   (the President) was correct in dismissing it, because they had 
 
        13   an opportunity to be heard (at least in respect of the 12th 
 
        14   November letter), and no satisfactory explanation had been 
 
        15   given.  Particularly, when you consider that since the filing 
 
        16   of the affidavit by Fotini Duncombe on 15th December, 2014 
 
        17   three other affidavits were filed by the Attorney-General's 
 
        18   Office, certainly if there was any basis to address the 
 
        19   non-compliance, they had another opportunity to do so and did 
 
        20   not. 
 
        21             I, therefore, wholeheartedly agree with the judgment 
 
        22   of my brothers Conteh and John and dismiss the appeal. 
 
        23 
 
        24                                 _____________________ 
 
        25                                      ADDERLEY JA 
             ss 


