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    ********************************* 

Civil appeal – Costs – Costs follow the event – Whether special circumstances exist which may 
cause the Court to depart from the usual order - Rules 24(5), 35(7) and 35(9) of the Court of 
Appeal Rules – Section 30(1) of the Supreme Court Act – Order 59 of the Rules of the Supreme 
Court  
 
On 8 April 2021 this Court allowed the appellant’s appeal against the decision of the court below 
to strike out its winding up petition. The Court reserved its decision on the issue of costs both here 
and in the court below.  
 
The appellant submits that it is entitled to full costs both here and below and that such costs are to 
be certified fit for two counsel, while the respondent submits that each party should bear its own 
costs.  
 
Held: Each party to bear their own costs in the Supreme Court. Costs of the appeal to be paid by 
the respondent to the appellant, certified fit for two counsel, to be taxed if not agreed.  
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When awarding costs the general rule is that costs follow the event, unless there are some special 
circumstances which may cause the court to deviate from that general rule.  
 
Relative to the Supreme Court costs, the Court found that both parties contributed to the delay 
which led to the decision of the judge below. This special circumstance leads the Court to order 
that each party should bear their own costs. At the Court of Appeal, no special circumstances exist 
to cause the Court to depart from the general rule that costs should follow the event. As the appeal 
was presented by a Queen’s Counsel, having regard to Rule 35(9) of the Court of Appeal Rules, 
and in the absence of any suggestion that it was unreasonable for Queen’s Counsel to be instructed, 
costs of the appeal are certified fit for two counsel.  
 
 
 
Johann Swart et. al. v Appollon Metaxides and anor. SCCivApp No.78 of 2012 considered  
Nassau Cruises Ltd v Bahamas Hotel Catering and Allied Workers Union [2000] BHS J. No. 248 
considered  
Re Pek Chuan Development Pte Ltd. [1988] 3 MLJ 140 considered  
Skybahamas Airlines Limited v Southern Air Charter Company Limited SCCivApp. No. 221 of 
2017 considered  
Taihu International Cruise Co. Limited v Diamond Cruise International Co. Limited 
2019/COM/com/00087 considered  
 

 

 

DECISION ON COSTS 

 

Delivered by the Honourable Mr. Justice Evans, JA: 

1. On 8 April 2021 we delivered our Ruling in the appeal by the appellant against the Order of the 
court below whereby Winder, J. struck out the appellant’s Petition which had been filed 
pursuant to s.190(1) of the Companies (Winding Up Amendment) Act (“CWUAA”), seeking 
to wind up the respondent. The learned judge held that the continuation of the action would 
amount to an abuse of the process of the court. 
 

2. In allowing the appeal we found that: 
  

“44. … notwithstanding the obvious delay by the 
appellant in progressing the matter before the court 
the sanction imposed was not a proper exercise of 
the learned judge’s discretion. In arriving at his 
decision the judge failed to consider the role played 
by the respondent and more importantly the fact 
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that he lost control of the management of the 
proceedings.” 

 
We then invited the parties to address us on the issue of costs. The parties agreed to do so in 
writing. We have received and reviewed those submissions and now render our decision. 

THE LAW 

3. Rule 24(5) of the Court of Appeal Rules provides that: 
 

“24. (5) The court may make such order as to the whole 
or any part of the costs of an appeal as may be just, and 
may, in special circumstances, order that such security 
shall be given for the costs of an appeal as may be just.” 

 
4. Section 30(1) of the Supreme Court Act provides: 

"30. (1) Subject to this or any other Act and to rules of 
court, the costs of and incidental to all proceedings in the 
Court, including the administration of estates and trusts, 
shall be in the discretion of the Court or judge and the 
Court or judge shall have full power to determine by 
whom and to what extent the costs are to be paid." 

5. Order 59 rules 2 and 3 of the Rules of the Supreme Court provides that: 

"2. (2) The costs of and incidental to proceedings in the 
Supreme Court shall be in the discretion of the Court and 
that Court shall have full power to determine by whom 
and to what extent the costs are to be paid, and such 
powers and discretion shall be exercised subject to and in 
accordance with this order. 

Entitlement to Costs 

3. (1) Subject to the following provisions of this Order, no 
party shall be entitled to recover any costs of or incidental 
to any proceedings from any other party to the 
proceeding except under an order of the Court.  

(2) If the Court in the exercise of its discretion sees fit to 
make any order as to the costs of or incidental to any 
proceedings, the Court shall, subject to this Order, order 
the costs to follow the event, except when it appears to the 
Court that in the circumstances of the case some other 
order should be made as to the whole or any part of the 
costs”. 
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6. In the case of Johann Swart et. al. v Apollon Metaxides and anor. SCCivApp No. 78 of 
2012, by judgment dated 22 October 2018 Isaacs, JA observed that: 

“7. In the Supreme Court the issue of who should bear 
the costs of an action and/or application falls to be 
considered in light of Order 59 of the Rules of the 
Supreme Court. 

8. We generally have regard to the practice that obtains 
in the Supreme Court. In my view this makes estimably 
good sense”. 

7. The practice which obtains in the Supreme Court is well documented and we recently had 
occasion to traverse these principles in the case of Skybahamas Airlines Limited v Southern 
Air Charter Company Limited SCCivApp. No. 221 of 2017.  We do not propose to repeat 
those observations save to note that in that case this Court (differently constituted) confirmed 
that the courts are vested with wide discretion to order payment of costs but cautioned that this 
discretion, although wide, is not to be exercised arbitrarily but must be exercised judicially. 
This requires the court to act in accordance with established principles applied to the relevant 
facts of the case. The general rule being that at the conclusion of a hearing costs follow the 
event with the result being that a successful party is awarded his costs of the proceedings unless 
there are special circumstances which may militate against the usual order being made. 

SUBMISSIONS BY PARTIES 

8. Mr. Simms, QC contended that the appellant is entitled to full costs both here and in the court 
below such costs to be certified fit for two counsel. In his written submissions he argued as 
follows: 

“23. It is submitted that the Court should order the 
Respondent to pay the costs incurred by the Appellants 
in the Court of Appeal and the Court below as costs 
should follow the event and there are no circumstances 
which justifies a departure from the general rule. At the 
Court of Appeal, the Respondent actively opposed the 
Appellant’s appeal. The costs incurred in the Court of 
Appeal and the Supreme Court were as a result of the 
Respondent’s application. 

 24. The Court of Appeal in its Ruling dated 8th April 2021 
placed reliance on the Malaysian decision of Re Pek 
Chuan Development PTE LTD [1988] 3 MLJ 140 [Tab 7]. 
In that case, Chan Sek Keong sitting as a High Court 
Judge dismissed an application by a Petitioner to strike 
out a Petition which had not been prosecuted in 4 years. 
The Court ordered that each party bears their own costs 
in that matter. In that case, there was no settlement 
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discussions or acceptable reasons for the delay in 
prosecuting the Petition.  

25. It is submitted that the afore-mentioned case is 
distinguishable from the current matter. In that case, the 
Malaysian High Court was also considering an 
application to strike out a Petition at first instance. In the 
instant matter, the Supreme Court acceded to the 
Respondent’s application to dismiss the Petition resulting 
in the Appellant having to appeal such decision. This 
resulted in considerable time and costs being incurred by 
the Appellant in appealing the Ruling of 23rd September 
2019 which was actively opposed by the Respondent. 

26. Additionally, in Re Pek, the delay was lengthy as the 
Petition was pending for 4 years. Therefore, it is 
unsurprising that the Court in such matter would require 
both parties to bear their own costs where neither party 
had a reasonable excuse for not setting the matter down. 
In the instant matter, the Petition was pending only 10 
months when the Respondent applied to strike out the 
Petition. Further, the Respondent was aware at all times 
regarding why the Petition was not being prosecuted as 
the parties were engaged in settlement discussions. Those 
discussions continued until the Respondent filed their 
Notice of Motion in July 2018. Thereafter, the hearing of 
the strike-out application and resulting appeal, caused a 
further 2 year delay in dealing with the Petition. If the 
Respondent had agreed to move forward with the 
direction hearing, this matter would have been concluded 
in the court below. Thus, the Respondent is the author of 
its own destruction by running a meritless point at first 
instance and appeal, and should therefore be penalized in 
costs. 

 27. It is submitted that if the Court penalized the 
Appellants by not awarding costs, it would undermine the 
dicta of Evans JA5 in the Ruling of 8th April 2021, which 
states that it was not unreasonable for the Appellant to 
“put on hold the court proceedings while settlement 
negotiations were taking place”.  

28. If the Court is not minded to award costs at the 
Supreme Court level, the appeal by the Appellant was 
necessary to correct the erroneous decision of the 
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Supreme Court dismissing the Petition which it was 
entitled to do. In these circumstances, it would be unjust 
for the Appellant not to be awarded costs at the Court of 
Appeal level.  

29. In the instant matter, the Appellant has been 
successful on appeal and there are no exceptional 
circumstances which warrant a departure from the 
general rule that costs should follow the event. As noted 
in this Court’s Ruling, the Appellant had sought a 
direction hearing to have the Petition heard and 
determined. If such approach was followed by the trial 
judge and/or agreed by the Respondent, the Appellant 
would not have incurred the costs of opposing the strike 
out application and the instant appeal. 

Conclusion 

30. In the circumstances, it is submitted that as the Court 
has ruled in favour of the Appellant, costs should follow 
the event and the Appellant is entitled to their costs at the 
Court of Appeal and below, certified fit for 2 Counsel.” 
[Emphasis added] 

9. Mrs. Lockhart-Charles submitted that:  
 

“8. … having regard to the Court of Appeal’s findings as 
to the responsibility of the parties and the judge for the 
failure of the matter to be determined within the time 
frame established by S 190(5) of the Companies (Winding 
Up Amendment) Act, and being guided by the manner in 
which the court in Re Pek Chuan dealt with the facts and 
costs of that case, the appropriate and just cost order to 
be made in the present case is that each party pay its own 
costs.” 

DISCUSSION AND FINDINGS 

10. At paragraph 45 of our substantive judgment we referred to the case of Re Pek Chuan 
Development Pte Ltd. [1988] 3 MLJ 140 as follows: 

“45. The case of Re Pek Chuan in my view provides a 
good example as to how a court should respond to the 
circumstances which existed in our case. In that case the 
court found that all parties had some part to play in the 
delay in progressing the winding up Petition before the 
court. The court then observed as follows: 
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‘Accordingly, on the evidence, I found that both 
parties wittingly or unwittingly contributed to the 
delay in the hearing of this petition and that any 
injury caused to the company was caused by both of 
them, although not necessarily in the same 
proportion. As the interest of the company is, in 
such matters, the interest of the shareholders, no 
account need be taken of any injury to any other 
party.  

In the circumstances, I was of the view that the 
proper and just order to make was to dismiss the 
motion with each party paying its own costs (see 
Austin Securities Ltd v Northgate & English Stores 
Ltd [1969] 2 All ER 753) but at the same time to 
order an early trial of the petition.’” 

11. It is obvious that in relying on Re Pek Chuan we were expressing our respectful view as to 
the proper Order which Winder, J. should have made in the proper exercise of his discretion 
in the circumstances of the case. We had previously found at paragraph 41 that: 

 
“41. There is no doubt in my mind that the appellant 
operated without any regard for the timeframe stipulated 
for the determination of [the] Petition in this matter. 
However, so did the respondent. Nevertheless, the 
principle is well accepted that the power to strike out 
should not be exercised, save in rather draconian 
circumstances. A litigant should not be driven away from 
the judgment seat unless there is no other suitable 
remedy.” 

 
12. As noted in our substantive judgment we were of the view that all parties concerned 

contributed to the delay. At paragraphs 31-32 and 35-36 we found that: 

“31. In reviewing this matter it is clear that all parties 
must bear some blame for the delay. The Petition was 
filed on 6 April 2017 and the Summons for Directions was 
filed on 28 April 2017 but the said Summons for 
Directions was only served on the respondent on 27 July 
2017. There is no clear explanation as to why the service 
did not take place earlier. The Summons was set down for 
hearing on 1 August 2017 but was adjourned at the 
respondent’s request to 11 September 2017. The reason 
given was that the respondent had only been given two 
days’ notice of the hearing and required an opportunity 
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to tender an updated appraisal to challenge the 
appellant’s evidence, which they say was two years old. 
To a certain extent it could be said that all the delays up 
to that point were attributable to the appellant. 

 32. On 11 September 2017 on receiving a copy of an 
appraisal prepared for the respondent dated 19 June 
2017, the appellant sought to have the matter adjourned 
sine die. The respondent raised no objection to the 
request and the court granted the adjournment sine die. 
We have been provided with no transcript of the 
proceedings of 11 September 2017 and no explanation has 
been provided as to why it was requested that the 
adjournment be sine die. There is no explanation as to 
why the respondent would have agreed to an 
adjournment in those terms and even more importantly 
the basis why the learned judge would have considered 
such an adjournment reasonable in the circumstances of 
the case. 

 … 

35. The evidence indicates that after the matter was 
adjourned sine die the parties were engaged in settlement 
talks. Mrs. Lockhart-Charles contended that even if, as 
alleged (and not refuted), there were settlement talks 
there was no concurrent agreement not to proceed with 
the court proceedings. The learned judge also found that 
this was a significant reason for the delay and that it was 
attributable to the appellant. However, in winding up 
proceedings where insolvency is the basis for the Petition 
it was not, in my view, unreasonable for the appellant to 
put on hold the court proceedings while settlement 
negotiations were taking place.  

36. Mrs. Lockhart-Charles submitted that although the 
respondent agreed to the adjournment sine die and took 
no steps until 26 July 2018 when the respondent filed a 
Notice of Motion seeking to strike out the Petition they 
bear no fault. Counsel contended that the obligation to 
move the matter along before the court rested with the 
appellant. The inactivity of the respondent in the face of 
the appellant’s obvious delay is also significant on the 
issue of prejudice…” 
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13. In the circumstances where we have found that all parties have contributed to the delay which 
led to the decision of the learned judge I am satisfied that in the circumstances of this case 
costs in the court below should not follow the event but instead some other order should be 
made as is permitted by Order 59 rule 3(2). I am of the view that like in the case of Re Pek 
Chuan the proper Order relative to the costs in the court below is that both parties should bear 
their own costs.  
 

14. This, however, is not the end of the matter because, as noted, Mr. Simms has submitted that: 
 

“28. If the Court is not minded to award costs at the 
Supreme Court level, the appeal by the Appellant was 
necessary to correct the erroneous decision of the 
Supreme Court dismissing the Petition which it was 
entitled to do. In these circumstances, it would be unjust 
for the Appellant not to be awarded costs at the Court of 
Appeal level.” 

 
15. I have reviewed the submissions of Mrs. Lockhart-Charles and I see nothing therein which 

persuades me that any special circumstances exist which may militate against the usual order 
being made.  The issues raised by her were relevant to the costs in the court below but, in my 
view, cannot be applied to the costs in the Court of Appeal. The appellant being dissatisfied 
with the Order in the court below was entitled to lodge and pursue the appeal to this Court. 
They have succeeded on their appeal and are, in my view, entitled to their full costs of the 
appeal. 
 

SHOULD COSTS BE ORDERED FIT FOR TWO COUNSEL 

16. Mr. Simms submitted that the appellant in the instant matter was represented by Queen’s 
Counsel and seeks an order for costs to be certified fit for two counsel. He notes that according 
to Rules 35(7) and (9) of the Court of Appeal Rules:  

“(7) Professional fees of counsel shall be allowed only in 
respect of counsel who presents the appeal, unless the 
court certifies that the appeal required two or more 
counsel.  

… 

(9) Where an appeal is presented by Queen’s Counsel, 
costs will generally be allowed to such counsel and any 
junior counsel who appeared with him, unless the court 
directs otherwise.” 

17. In the Skybahamas case the principles relative to a decision to certify costs as being fit for 
two counsel were also dealt with by the Court. The Court cited with approval the case of 
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Taihu International Cruise Co. Limited v Diamond Cruise International Co. Limited 
2019/COM/com/00087 wherein Sir Brian Moree, CJ awarded costs in a case which did not 
involve the participation of Queen’s Counsel. In doing so Sir Brian reviewed the legal 
principles generally and made specific reference to the case of Nassau Cruises Ltd v 
Bahamas Hotel Catering and Allied Workers Union [2000] BHS J. No. 248 which was a 
case which involved the participation of Queen’s Counsel. 
 

18. In Nassau Cruises Limited Moore, J. ruled in favour of the defendant and thereby struck out 
the Statement of Claim, dismissed the action and ordered the plaintiff to pay the costs of the 
defendant to be taxed if not agreed. Counsel for the defendant applied for an order certifying 
costs fit for two counsel. The judge acceded to the application. In doing so Justice Moore 
made certain helpful comments as follows: 

“83. At the end of the reading of my reserved ruling Mr. 
Harvey Tynes Q.C. asked the court to certify costs fit for 
two counsel. Mr. Pericles Maillis who appeared for the 
plaintiff argued that costs should be awarded in respect 
of only one counsel. 

… 

86. In general, costs are in the discretion of the Court, 
which have full power to determine by whom and to what 
extent they are to be paid. Where the court enjoys a 
discretion in the award of costs, that discretion must be 
exercised judicially and not whimsically or capriciously. 
It must not be exercised arbitrarily but in accordance 
with reason and justice. Ottway v. Jones [1955] 2 All E.R. 
585. 

87. In determining whether or not a junior should be 
instructed in addition to leading counsel the test of 
reasonableness must be applied. The correct approach is 
exemplified by the Code of Conduct of the Bar of England 
and Wales para 503 which reads as follows: 

‘A Queen's Counsel in independent practice is not 
obliged to accept a brief or instructions:  

(a) to settle alone any document of a kind generally 
settled by or in conjunction with a junior; 

(b) to act without a junior if he considers that the 
interests of the lay client require that a junior 
should also be instructed.’ 
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88. Reasonableness of the decision to instruct junior 
counsel in addition to a leader must be judged from the 
point of view of the lay client's interests, which are 
paramount. Particular reasons why a junior may be 
necessary for the further conduct of the case in the 
interests of the client include: 

(a) to assist with the court proceedings either by 
taking an active part or by keeping a full note of the 
evidence, editing transcripts etc.; 

(b) dealing with documents generally, particularly 
when the same junior counsel has taken part in 
discovery; 

(c) to carry out legal or other research, e.g. on 
matters on which expert evidence is given; 

(d) to assist leading counsel in negotiations with the 
other party, particularly, where, as in many 
accident cases, junior counsel has already advised 
the injured person and has become known to him. 
The lay client might well fail to understand why the 
junior who has dealt with his case up to trial should 
no longer be present when his claim is settled by 
negotiation or dealt with by judgment. 

89. The fact that solicitors are experienced in the type of 
litigation and able to present comprehensive and 
competent instructions to counsel is not relevant to the 
question whether it is reasonable to instruct junior 
counsel. 

90. A balance has to be struck between the advantages of 
the more efficient presentation of the client's case and the 
extra expense involved in instructing leading counsel, or 
two counsel rather than one. With regard to the 
instruction of leading counsel, the question is not whether 
the case was well within the capabilities of junior counsel 
but rather whether or not it was reasonable to instruct 
leading counsel.” 

19. Mrs. Lockhart-Charles did not make any submissions relative to this issue. However, Rule 
35(9) of the Court of appeal Rules states that:  
 

“35. (9) Where an appeal is presented by Queen’s 
Counsel, costs will generally be allowed to such counsel 
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and any junior counsel who appeared with him, unless 
the court directs otherwise.”   

 
Mr. Simms is a Queen’s Counsel and had the lead in the presentation of this matter. There is 
no suggestion by Mrs. Lockhart–Charles that this case was of the nature that it was 
unreasonable for the appellant to instruct leading counsel or for him to have accepted those 
instructions.  I can see no reason on the available facts which would lead me to conclude that 
costs should not be certified as fit for two counsel. 

DISPOSITION 

20. In the circumstances, as I have found them, I would order that:  
 

(i) relative to the costs in the Supreme Court, each party is to bear their own costs;  
(ii) the costs in the Court of Appeal are to be paid by the respondent to the appellant;  
(iii) costs in the Court of Appeal are fit for two Counsel.  
(iv) the costs awarded are to be taxed if not agreed. 

 
 
     
      __________________________________________ 
      The Honourable Mr. Justice Evans, JA 

 

21. I agree 
      __________________________________________ 
      The Honourable Sir Michael Barnett, P 

 

22. I also agree.  
      __________________________________________ 
      The Honourable Madam Justice Crane-Scott, JA 

 

 

 

 

 

 


