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Civil Appeal – Quieting of Titles Act – Striking Out of an appeal - Application to Restore - 

Non-Appearance - Section 31 Court of Appeal Rules   

On the 18 September, 2019 neither the appellant nor his counsel appeared when their matter was 

called for hearing and counsel for the respondents requested that the appeal be struck out for want 

of prosecution. The Court acceded and the appeal was struck out. The appellant then applied 

pursuant to section 31of the Court of Appeal rules to have the appeal restored. 



Held: application allowed on the condition that the appellant pay the costs of the respondents in 

attending the hearing on the 18 September, 2019 as well as the costs of the appearance on this 

application to restore; cost fixed at the sum of $5,000.00 for each respondent to be paid on or 

before the 31 August, 2020. 

per Barnett: In my judgment to simply refuse to restore the appeal would not be the appropriate 

exercise of the Court’s wide discretion. The application to restore was made within the 21 days 

provided for in the Rules. The explanation for the non-appearance was that counsel was stuck in 

traffic. He did appear but by the time he arrived at court the matter had been struck out. The 

respondents can demonstrate no prejudice other than the delay in implementing the judgment. 

In my judgment a more proportionate response to the misconduct in the prosecution of the appeal 

thus far would not be to refuse to restore the appeal but rather, to restore it upon the condition that 

the appellant immediately pay the costs of the respondents in attending the hearing on the 18 

September, 2019 as well as the costs of the appearance on this application to restore.  Order 31 (2) 

gives the court a wide discretion and specifically provides that it may restore “on such terms as to 

costs or otherwise as it may deem just”. I would fix those costs at the sum of $5,000.00 for each 

respondent.  The costs are to be paid on or before the 31 August, 2020. If on the 1 September, 2020 

those costs have not been paid, the application to restore will be deemed to have been denied and 

the appeal will continue to stand dismissed. 

Evans v Bartlam [1937] AC considered 

Gaydamak et al v UBS Bahamas Limited et al [2006] UKPC 8 applied 

per Moree CJ (concurring): The procedural history of these proceedings raises issues with regard 

to the way in which they have been conducted on behalf of the appellant. There should be no 

ambivalence about the importance of complying with the Rules and procedures of this Court. The 

authorities on this point cited by the President and Isaacs JA are consistent, resolute and easily 

comprehended. Counsel and litigants in this court should govern themselves accordingly.  

It would be a misapprehension to read this decision as in any way diluting the admonition stated 

throughout this judgment with regard to complying with the Rules and procedures of this Court. 

There are times when it is entirely appropriate for the court to exercise its discretion under rule 

31(2) of the Court of Appeal Rules to restore an appeal which has been dismissed; and then there 

are other times where a party seeks to rely on that discretion to cover a careless, wanton or 

otherwise unacceptable disregard of the Rules. The latter is a world apart from the former and is 

never a basis for the exercise of the discretion under rule 31(2). 

Grimshaw v Dunbar [1953] 1QB 408 mentioned 

Gaydamak et al v UBS Bahamas Limited et al [2006] UKPC 8 applied 

per Isaacs JA (dissenting): it was not until the last day fixed for applying for restoration of the 

appeal that the application was made and no explanation was given to the Court as to why the 



application was not made more timeously. I acknowledge that the Court of Appeal Rules allow 

twenty-one days within which to appeal: Rule 31(2). However, a failure to make a more timely 

application in the absence of an excuse, for example, Counsel was awaiting instructions from the 

client who was incommunicado or in some far-flung destination making contact virtually 

impossible, leaves me with the sense that the applicant was not moving with the care for urgency 

required in the circumstances. 

The behaviour of the applicant discloses a decided failure to proceed with his appeal with any 

degree of alacrity and with no reasonable excuse given for this slothful approach. We perceive a 

pattern of delay in the Court below and in this Court. It appears that Mr. Hanna failed to act with 

alacrity and to give this matter the attention it required.  

Having considered the arguments for and against the application for restoration of the appeal and 

having balanced the relevant factors, I am not convinced that this is a fit and proper case in which 

we should exercise our discretion to accede to the appellant's application. 

Gaydamak et al v UBS Bahamas Limited et al [2006] UKPC 8 considered 

Grimshaw v Dunbar [1953] 1QB 408 considered 

Levine v. Barnett and others SCCivApp No. 140 of 2010 considered 

Skybahamas Airlines Limited. And Southern Air Charter Company Limited SCCivApp. No 221 

of 2017 mentioned 

Elkind v The Private Trust Corporation Limited and others [2017] 1 BHS J. No. 107 considered 

__________________________________________________________________________________ 

JUDGMENT 

___________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. I have had an opportunity to read the draft judgment of Isaacs, JA with which, I regret I 

differ. In his judgment he has given a full history of the case and I do not propose to repeat 

it.  

2. Quite simply this is an application to restore an appeal which was struck out by the court on 

the 18 September, 2019 when the appellant nor his counsel appeared when the matter was 

called for hearing. 

3. At the request of counsel for the respondents the appeal was struck out for want of 

prosecution. 

4. When the matter came for hearing there was before the court an application to extend the 

time for the preparation of the Record of Appeal, although counsel for the respondents 

indicated that they were not aware of that application as summons was never served on them. 

5. The appellant is seeking to have his appeal restored as it has not yet been determined, much 

less argued, on its merits. The explanation for the non-appearance of counsel on the 19 



September, 2019 was that he was caught in traffic and by the time he arrived at court the 

matter had been called and struck out because of his non-appearance. 

6. I agree with the comments made by Isaacs JA of unacceptable manner in which this appeal 

has been conducted, the behavior of counsel for the appellant in the prosecution of the appeal 

and the non-compliance of the Court of Appeal rules. All of the criticism levied by Justice 

Isaacs is warranted.  

7. But this action was dismissed simply because the appellant was not present when the matter 

was called by the clerk of the court. It was not dismissed for non-compliance with the Court 

of Appeal Rules. 

8. The issue that divides us is whether notwithstanding the behavior of the appellant’s counsel 

the appellant should be deprived of having his appeal determined on its merits. As I have 

said there has thus far been no argument on the merits of the appeal. In my judgment to 

simply refuse to restore the appeal would not be the appropriate exercise of the Court’s wide 

discretion.  

9. In considering an application to set aside a default judgment, Lord Atkin in Evans v Bartlam 

[1937] AC said: 

“The principle obviously is that unless and until the Court has 

pronounced a judgment upon the merits or by consent, it is to 

have the power to revoke the expression of its coercive power 

where that has only been obtained by a failure to follow any of 

the rules of procedure.” 

10. The dismissal of the appeal for want of prosecution was the exercise of the courts coercive 

power as a result of the failure of the appellant to appear at the court when the matter was 

called by the clerk. There was no consideration of the merits.   

11. The Court of Appeal Rules provide: 

“31. (1) If an appellant fails to appear when his appeal is called 

on for hearing, the appeal may be struck out or dismissed with 

or without costs. 

(2) When an appeal has been struck out or dismissed owing to 

non-appearance of the appellant, the court may, on application 

by the appellant by notice of motion, supported by an affidavit, 

if it thinks fit, and on such terms as to costs or otherwise as it 

may deem just, direct the appeal to be re-entered for hearing. 

(3) An application for re-entry of an appeal under this rule shall 

be made within twenty-one days from the date of the judgment 

or order sought to be set aside.”  



12. In Gaydamak et al v UBS Bahamas Limited et al [2006] UKPC 8 an appellants’ appeal 

was listed for hearing on 22 January 2004. The appeal was called on for hearing on that day 

but no-one was present on behalf of the appellants to prosecute the appeal. The appeal was 

struck out pursuant to r 37(1) of the Court of Appeal Rules 1965. On 6 February 2004 (some 

15 days later) the appellants applied, pursuant to r 37(2), for an order that their struck-out 

appeal be re-entered for hearing. The Court of Appeal refused the application and the 

appellants appealed to the Privy Council who allowed the appeal and restored the appeal. 

The Privy Council said: 

“[14] The correct approach to an application to re-instate 

proceedings in a case such as the present one is well explained, 

in their lordships' opinion, in Grimshaw v Dunbar [1953] 1 QB 

408. The case was one in which a tenant, the defendant to a 

possession claim brought by his landlord on the ground of non-

payment of rent, had not turned up at court when the case came 

on for hearing. The hearing proceeded in the tenant's absence 

and a possession order was made. The tenant applied for a re-

trial. His excuse for his absence was that he had paid the arrears 

of rent into court and had been told by a court official that it 

would not be necessary for him to attend the hearing since the 

possession claim would be dismissed by reason of his payment-

in. The tenant's application for a retrial was dismissed, but the 

tenant appealed. The appeal was allowed and the Court of 

Appeal expressed some general principles which seem to their 

lordships to be as well applicable to the present case as to that 

case. Jenkins LJ mentioned three factors which he regarded as 

'some of the main considerations' (at p 414) that a judge 

exercising a discretion whether or not to re-instate struck-out 

proceedings should take into account. 

[15] First, the court should consider why it was that the litigant 

had failed to appear when the case was called on. Jenkins LJ 

referred to '… the undisputed statement of the tenant … to the 

effect that his absence was due to the wrong advice which he 

received from one of the officials of the court' (at p 415). An 

official of the court had 'unwittingly misled him'. The 

appellants, in the present case, could say much the same. 

Second, the court should consider whether there had been 

undue delay by the absent party in seeking re-instatement of the 

proceedings (at p 415). Mr Dingemans QC, counsel for the 

Attorney-General, agreed that there had been no undue delay in 

the present case. Third, the court should ask itself whether the 



other party would be prejudiced by the re-instatement of the 

proceedings (at pp 415 and 416). Mr Dingemans accepted that 

there would be no prejudice to the Attorney-General if the 

appellants' appeal were reinstated. The (US) $ 9,000,000 odd in 

the bank account is protected by the restraint order and will 

remain so until, if the appeal succeeds, the order is discharged. 

[16] The other members of the court, Morris LJ and Roxburgh 

J expressed themselves in similar terms. Morris LJ (at p 417) 

said this: 

'… it seems to me that the tenant showed a very 

compelling explanation for his non-attendance at 

the hearing … He had never been heard: his case 

had never been before the judge. This was not the 

fault of the landlord; but in the particular 

circumstances the tenant had this rather unusual 

but satisfactory explanation, the accuracy of 

which was apparently not doubted. That being so, 

is seems to me that, in the absence of some very 

good reason, the application for a new trial should 

have been acceded to; and I think further that, in 

the absence of some such good reason, not to 

accede to the application involved proceeding on 

a wrong principle in such as way as to amount to 

an error in law.' 

All of this could be said of the appellants and of their r 37(2) 

application in the present case. 

[17] But Jenkins LJ also referred (at p 416) to what he described 

as 'a more debatable point', namely 'how far the judge should 

consider the prospects of success' of the party applying for the 

re-instatement of the proceedings. As to that he said that '… a 

new trial should seldom, if ever, be refused merely on the 

ground that the applicant's case appears to be a weak one…' 

and he concluded by saying: 

'… common justice demands, so far as it can be 

given effect to without injustice to other parties, 

that that litigant who is accidentally absent should 



be allowed to come to the court and present his 

case…' 

And Morris LJ (at p 418) said: 

'… if … it is quite manifest to a judge that there 

is really nothing to be tried, or if there are some 

special circumstances which make it clear that on 

a rehearing the same result as that already 

announced must again be reached, then it may 

well be that a judge could refuse an application.' 

[18] It is apparent from these dicta that it would be a rare case 

in which an application by a blameless absent litigant for re-

instatement of proceedings which had been struck out as a result 

of his absence was refused on account of the hopelessness of his 

case. And it is also, in their lordships' opinion, apparent that it 

would be for the person resisting re-instatement of the 

proceedings on that ground to satisfy the court that the 

proceedings were indeed hopeless. 

[19] The Court of Appeal in the present case was, in their 

lordships' respectful opinion, in error in directing itself that 'the 

[appellants] must prove that their case has a chance of success.' 

Where a blameless absent litigant whose case has been struck 

out is seeking its re-instatement, and where there has been no 

undue delay and there is no likelihood of prejudice to the other 

parties, their lordships consider that it is for the other parties to 

show that the case had no chance of success. Prima facie justice 

would require the case to be re-instated. The Court of Appeal 

could not have had any view as to the likelihood or unlikelihood 

of the success of the proposed appeal. There had been 'no 

argument as to the merits of the case' (paragraph 9 of the note). 

The Court of Appeal knew no more about the merits than that 

Davis J had given leave to appeal.” [Emphasis added]  

See also Sky Bahamas Airlines Ltd v Southern Air Charter Company No 221 of 2018. 

13. In this case the application to restore was made within the 21 days provided for in the Rules. 

The explanation for the non-appearance was that counsel was stuck in traffic. He did appear 

but by the time he arrived at court the matter had been struck out. The respondents can 

demonstrate no prejudice other than the delay in implementing the judgment. 



14. In my judgment a more proportionate response to the misconduct in the prosecution of the 

appeal thus far would not be to refuse to restore the appeal but rather, to restore it upon the 

condition that the appellant immediately pay the costs of the respondents in attending the 

hearing on the 18 September, 2019 as well as the costs of the appearance on this application 

to restore.  Order 31 (2) gives the court a wide discretion and specifically provides that it 

may restore “on such terms as to costs or otherwise as it may deem just”. I would fix those 

costs at the sum of $5,000.00 for each respondent.  The costs are to be paid on or before the 

31 August, 2020. If on the 1 September, 2020 those costs have not been paid, the application 

to restore will be deemed to have been denied and the appeal will continue to stand dismissed. 

15. In my judgment, this would enable the appellant to have his appeal determined on its merits 

as well as compensate the respondents for the cost thrown away in preparing for and 

attending the appeal on the 19 September, 2019 and for the costs of having to appear on this 

application to restore. 

 

 

 

                                                            The Honourable Sir Michael Barnett, P 

 

 

 

 

Judgment delivered by the Honourable Sir Brian Moree, CJ: 

16. This is an application to restore the appeal in this case which was struck out by the court on 

18 September, 2019 (“the Application”) in the circumstances set out in the judgment of 

Isaacs JA.  

17. The procedural history of these proceedings raises issues with regard to the way in which 

they have been conducted on behalf of the appellant. Both the President and Isaacs JA 

adverted to this matter in their respective judgments. There should be no ambivalence about 

the importance of complying with the Rules and procedures of this Court. The authorities on 

this point cited by the President and Isaacs JA are consistent, resolute and easily 

comprehended. Counsel and litigants in this court should govern themselves accordingly.  

18. I have read the draft judgments of my brothers on the Panel and considered the cited 

authorities, bearing in mind particularly the three factors identified by Jenkins, LJ in 

Grimshaw v Dunbar [1953] 1QB 408 which are to be taken into account, amongst other 

matters, by a judge on an application to restore proceedings which have been struck out. 

These factors were applied by the Privy Council in Gaydamak et al v UBS Bahamas 

Limited et al [2006] UKPC 8 and seem to me to be equally applicable to this Court when 

considering an application under rule 31(2) of the Court of Appeal Rules. 

19. In all the circumstances of this case, I agree with the disposition of the Application set out in 

the judgment of the President. Therefore, for the reasons stated in that judgment, I would 



accede to the Application and restore the appeal subject to the condition imposed by the 

President in paragraph 14 of his judgment. In my view, this is a proportionate and measured 

judicial response to the events which have occurred in this case. I would only add that, in my 

view, bearing in mind the history of these proceedings, an expedited date should be given 

for the hearing of this appeal if the costs are paid by the appellant to each of the respondents 

within the time period specified in paragraph 14 of the President’s judgment. The interests 

of justice require that this matter should be completed without any further delays.     

20. I conclude with a final observation. It would be a misapprehension to read this decision as in 

any way diluting the admonition stated above (and referenced in paragraphs 35 and 36 of the 

judgment of Isaacs JA) with regard to complying with the Rules and procedures of this Court. 

There are times when it is entirely appropriate for the court to exercise its discretion under 

rule 31(2) of the Court of Appeal Rules to restore an appeal which has been dismissed; and 

then there are other times where a party seeks to rely on that discretion to cover a careless, 

wanton or otherwise unacceptable disregard of the Rules. The latter is a world apart from the 

former and is never a basis for the exercise of the discretion under rule 31(2).   

 

 

                                                            The Honourable Sir Brian Moree, CJ 
 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

21. On 4 December 2020, Milton Evans, J (as he then was) granted Certificates of Title (“the 

COTs”) to the parties involved in a quieting action brought pursuant to the Quieting of Titles 

Act (“the QOTA”). The COTs were to reflect the dimensions contained in a plan prepared 

by one Herbert Williams. The division of the property was as follows:  

419.29 acres for Taylor;   

340 acres for Cartwright; and   

210.25 acres for Minnis.  

22. The applicant was dissatisfied with Evans, J’s decision. It appears that his dissatisfaction 

stemmed from a belief that an ostensible agreement allegedly arrived at previously by the 

parties was no agreement at all; and that that dubious agreement formed the sub-stratum of 

Evans, J’s decision. So, he appealed seeking the following order from this Court:  

“1. That the Order to issue a Certificate of Title to the first 

Respondent Mr. Henry Taylor be set aside.  

2. That the Order to issue a Certificate of Title to the Second 

Respondent Mrs. Linda Cartwright be set aside.  



3. That the Appellant Mr. Archibald Minnis be granted a 

Certificate of Title to ALL THAT tract of land comprising Nine 

Hundred and Seventy-eight and Fifty-five Hundredths (978.55) 

acres being the Archibald Taylor Estate and more commonly 

known as Pemberton Estates situate approximately 1.5 miles 

SOUTHWEST of the Settlement of Clarence Town in the 

vicinity of Galloway Landing on the Island of Long Island one 

of the Islands of The Commonwealth of The Bahamas.   

4. That costs be awarded to the Appellant Mr. Archibald Minnis 

against the First Respondent Mr. Henry Taylor and also against 

the Second Respondent Mrs. Linda Cartwright in relation to the 

Supreme Court Action.  

5. That the cost of this Appeal be awarded to the Appellant Mr. 

Archibald Minnis against the First Respondent Mr. Henry 

Taylor and the Second Respondent Mrs. Linda Cartwright.  

23. The grounds of the appeal are as follows:  

“1. The Learned Judge misdirected himself in law when 

contrary to his investigative and determinative duty under 

Section 3 of the Quieting Titles Act (hereinafter referred to as 

the QTA) he refused, notwithstanding written submissions 

provided to the Learned Judge on the 21st May, 2014, and also 

on the 1st August 2017, to consider whether the Adverse 

Claimant Henry Taylor’s Claim was a Nullity:  

a. for non-compliance with the mandatory provision set out 

in the QTA, Section 7 (1) and (2), in failing to file an 

Affidavit of Verification (notwithstanding the citation of 

the Court of Appeal decision in True Blue Co. Ltd. v. Moss 

(1965-70) 1 LRB 250, by which the Learned Judge was 

clearly bound).  

b. for failing to produce Letters of Administration in the 

Estate of His late father Lauren Herbert Taylor or an 

Affidavit of Heirship to establish the requisite capacity to 

his late father’s estate (notwithstanding the citation of the 

decision of Mr. Justice Adderley in in the case of Henry 

Alexander Darville CLE/QUI/00491 of 2008 following 

Milburn-Snell and Others v Evans (201 1) EWCA, Civ, 

577, a copy of which was provided in Counsel’s final 



submissions dated and submitted to the Learned Judge on 

the 1st August 2017) and  

c. for failing to consider the Summons of the 1st Respondent 

wherein the 1st Respondent applied to the Learned Judge 

to obtain locus and which said Summons remains extant 

notwithstanding representations by Counsel for the 1st 

Respondent to the contrary made on the 11th day of 

September 2012 in the face of the Court.  

2. The Learned Judge misdirected himself in law and fact when 

contrary to his investigative and determinative duty under 

Section 3 of the Quieting Titles Act, he refused (notwithstanding 

written submissions provided to the Learned Judge on the 1st 

August 2017, replete with the requisite authorities) in relation to 

the claim of fraud made against Counsel for the 1st Respondent 

and his Client when the Learned Judge:  

a. Refused to receive and to act upon the Probated Last 

Will and Testament, recorded in Volume 7757. at pages 

547 to 550, under Section 8 of the QTA, as evidence 

sufficient to satisfy the Learned Senior Judge of truth 

probative of the fact that the 1st Respondent and his 

Attorney had sought through fraudulently in to obtain a 

compromise between the parties and also in a bold and 

brazen attempt to obtain a Certificate of Title from the 

Learned Judge;  

b. Refused to consider and the principles outlined by Mr. 

Justice Adams in Knowles v. Davis [1986] BHJ No. 99/ 

1978 No. 838 following Jones v Smith (1941) 66 E. R. 943 

which were provided with regard to the conduct of 

Counsel for the 1st Respondent and his Counsel;  

c. Abrogated his duty to protect the Court from the bold 

and brazen attempt by the 1st Respondent and his 

Counsel to abuse the Court’s process by advancing 

representing that the 1st Respondent was Loren Taylor’s 

heir-at-law while concealing the fact of the existence of 

the said will thereby negatively affecting the bona fides 

of the 1st Respondents claim;  



d. Abrogated his duty, as a consequence of “2a.” above 

to consider all relevant evidence: Elgin Wright Et. Al V. 

Building Heritage Ltd. (2013) UKPC 10.  

e. Assuming but not conceding that the purported 

Agreement was in fact a final Agreement, the Learned 

Judge failed to consider the consequences of fraud on 

that final Agreement;  

f. When the Learned Judge ordered that a Certificate of 

Title be issued to a party whose claim ought to have been 

struck out for fraudulent concealment in breach of the 

overriding principle that Parliament by enacting the 

QTA, did not intend to produce the result that a 

Certificate of Title be issued to a Party who is clearly 

guilty of fraud refuses to exercise his discretion under 

the provisions of the QTA to effect Parliament’s 

intention;  

g. Refused to dismiss the 1st Respondent’s claim for 

fraudulent concealment and to order costs against the 1st 

Respondent in favour of the Petitioner.  

ground for dismissal of the Claim of the said Henry 

Taylor;  

h. Failed to admit into evidence Last Will and Testament 

of Loran Taylor, recorded in Volume 7757 at pages 547 

to 550, having regard to the provisions of the 

Registration of Records Act, by which recorded 

documents are admissible as evidence in court 

proceedings: Elgin Wright Et. Al v. Building Heritage 

Ltd. (2013) UKPC 10 and Texaco Antilles 

v. Kemochan (1965-70) LRB;  

i. Indicated at paragraph 36 of his judgment had alleged 

fraud on the part of the Appellant’s Counsel with prior 

charge of the matter of the matter.  

3. The Learned Judge misdirected himself in law when contrary 

to his investigative and determinative duty under Section 3 of 

the Quieting Titles Act (hereinafter referred to as the QTA) he 

refused, notwithstanding written submissions provided to the 



Learned Judge on the 21St May, 2014, and also on the 1st 

August 2017, to consider whether the 2nd Respondent’s nullity 

for non-compliance with the mandatory provisions set out in the 

QTA, Section 7 (1) and (2), for failing to file an Affidavit of 

Verification (notwithstanding the citation of the Court of 

Appeal decision in True Blue Co. Ltd. v. Moss (1965-70) 1 LRB 

250, by which the Learned Judge was clearly bound).  

4. The Learned Judge misdirected himself in law in failing, 

assuming but not conceding that there was a concluded 

Agreement, whether that Agreement was enforceable having 

regard to the Statute of Frauds in addition to the fact that two 

parties to the Agreement a, namely, the Petitioner and the 2nd 

Respondent had indicated that there was no such 

Agreement. Kok Hoong v. Leong Cheong Kwen Mines (1964) 

AC. 993, 1015-8, per Viscount Radcliffe.  

5. The Learned Judge misdirected himself in law and fact by 

finding that a concluded Agreement existed between the parties 

in circumstances where he accepts that two of the parties to the 

purported Agreement had indicated to the Court that there was 

no concluded Agreement because an essential term could not be 

agreed.  

6. The Learned Judge misdirected himself in fact and in law as 

a consequence, of “paragraph 5”, entered into the arena by 

concluding, in. circumstances where only the 1st Respondent, 

the third Party to the negotiations concluded that there was a 

concluded Agreement.  

7. The Learned Judge misdirected himself in law when he failed 

to resolve the conflict in the submissions of Counsel for the 1st 

Respondent, to the effect that Agreement was ratified when the 

parties agreed the Plan, and the submission of Counsel for the 

2nd Respondent to the effect that the Plan was not approved by 

the Appellant because the Appellant did not agree with the 

placement of the Appellant’s interest on the Plan.  

8. The Learned Judge misdirected himself in law when he 

prematurely took sworn evidence from the witnesses without 

first obtaining from the Parties a Deed of Settlement from the 

Parties.  



9. Assuming but not conceding that the Learned Judge was 

correct in taking sworn evidence before first obtaining a Deed 

of Settlement from the Parties, the Learned Judge nevertheless 

misdirected himself in law when he failed to avail himself of the 

power to recall the witnesses solely for the purpose of cross-

examination.  

10. The Learned Judge misdirected himself in fact having 

regard to his comments regarding the absence of an Affidavit 

from Barry Sawyer relative to having been misled by Counsel 

for the 1St and 2nd Respondent, when the Learned Judge fails 

to acknowledge that Mr. Sawyer had earlier made himself 

available to address the issue and had in fact addressed the issue, 

in an effort to assist the Learned Judge within his investigative 

duties under Section 3 of the QTA.  

11. The Learned Judge misdirected himself in law and in fact 

when he ordered that “Certificates of Title be awarded to the 

Parties consistent with the dimensions and locations indicated 

on the plan drawn by Mr. Herbert Williams, and exhibited in 

his Affidavit dated 19th May 2014 in which the property was 

divided 419.29 Acres for Taylor, 340 Acres and 210.25 Acres for 

the Petitioner because:  

a. The evidence before the Court suggested that the 

interest of the Parties reflected on the plan was based on 

the mistaken belief that the parties had documentary title 

of varying strengths:  

b. The approach was inconsistent with the Judge’s 

finding that no party could prove a documentary title to 

Pemberton;  

c. Mr. Sawyer, as confirmed by Counsel for the 2nd 

Respondent, did not approve the said Plan on behalf of 

the Petitioner as suggested by the Learned Judge at 

paragraph 82 of the Judgement;  

d. The Learned Judge ought to have made his 

determination in relation to the Parties’ possessory 

interest, there being no consensus with regard to the 

competing claims, based upon a forensic judicial 



examination of the evidence of possession in relation to 

each Party;  

e. A forensic judicial examination of the evidence of 

possession available to the Learned Judge does not 

justify the interests granted to the Parties;  

f. No concluded written Agreement embodying the terms 

agreed to between the Parties was arrived at 

notwithstanding the Learned Judge’s Direction to 

that effect;  

g. Counsel for the Appellant and Counsel for the Second 

Respondent both advised the Learned Judge in their 

respective written submissions that there was no final 

written Agreement embodying the entire terms.  

12. Assuming but not conceding that there was a final 

Agreement, the learned Judge erred in law when he failed to 

address his judicial mind to:  

a. The issue whether a valid Certificate of Title could be 

granted to the 1st Respondent or the 2nd Respondent if, 

as indicated in Counsel for the Appellant’s written 

submissions, in the absence of establishing locus standi:  

b. The issue whether a valid Certificate of Title could be 

granted to the 1st Respondent if, as indicated in Counsel 

for the Appellant’s written submissions, the 1st 

Respondent by reason of his concealment of the 

probated Will of Loren Taylor, was guilty of fraud.  

c. The issue whether the evidence adduced by the 

witnesses for the 1st Respondent and also for the 2nd 

Respondent had, at a minimum, established at least some 

possessory interest in the portion of the Pemberton 

claimed by the said Parties;  

13. The Learned Judge misdirected himself in law when, having 

concluded that the trial of the matter ended on the 12th 

September, 2012 he refused to recall the witnesses for the sole 

purpose of cross- examination.”  



24. Before I could enter upon a consideration of the merits or otherwise of the appeal, I had first 

to resolve the issue of whether or not the appeal ought to be reinstated since it had been 

dismissed by a differently constituted Court on 18 September 2019, albeit without a hearing 

on its merits. This issue had been the focus of our attention when the parties appeared before 

us on 11 February 2020. 

History 

25. The history of the application for restoration may be gleaned from the background facts 

contained in the submissions of Counsel for the second respondent, Mrs. Broughton. It is as 

follows: 

"4. This matter relates to the Notice of Motion filed on behalf of 

the Appellant, ARCHIBALD MINNIS (as representative of the 

Estate of the late Ellison Kenneth Minnis) for an Order for the 

restoration of the Appeal, which was filed by Notice of Motion 

on the 14th of January 2019, in accordance with Rule 31(2) of 

the Court of Appeal Rules. 

 

5. On the 11th of February 2019 the Order to settle the record 

was issued by the Registrar giving Counsel for the Appellant: 

a. Forty-five (45) days to prepare and file the Record 

including in a separate bundle the items objected to and 

to deposit or secure by bond the sum of Two Thousand 

Five Hundred Dollars ($2,500.00) for the due prosecution 

of the Appeal; and 

 b. Fifty (50) days to file the Affidavit of Compliance. 

 

6. Several key documents objected to by Counsel for the Second 

Respondent were so objected to because they were never 

presented before the Court below nor had the Second 

Respondent ever seen the documents. 

 

7. Counsel for the Second Respondent made every effort to 

supply Counsel for the Appellant with the documents in her 

possession and requested by Counsel for the Appellant 

including by emails to the Counsel for the Appellant, which 

bounced back, and instead left hard copies of the documents for 

Counsel for the Appellant to collect which he never did. 

 

8. Counsel for the Appellant did not comply with the Order of 

the Court issued on the 11th of February 2019 and although he 

called to say that he would apply for an extension to comply no 

notice of such application was ever notified to Counsel of the 

Second Respondent. 

 

9. No Skeleton Arguments for the Appellant were ever received 

by the Second Respondent. 



 

10. On the 17th of September 2019 Counsel for the Respondent 

received an email from Counsel for the Appellant in which he 

stated that he would seek an adjournment of the hearing 

scheduled for the 18th of September 2019. 

 

11. On the 18th of September 2019 Counsel for the First and 

Second Respondents appeared before the Court of Appeal 

presumably in respect of the Summons of the Appellant for 

leave to be granted an extension to comply with the 11th  of 

February 2019 Order of the Court. Neither Counsel for the 

Appellant nor the Appellant appeared and for that reason the 

matter was struck out. I did see Mr. Hanna on Charlotte Street 

at 10:40am and informed him of what had occurred. 

 

12. On the deadline by which Counsel for the Appellant was to 

have applied for the restoration of the matter to the register (21 

days from the date of the dismissal) being the 9th of October 

2019 an Affidavit of Roslyn Minnis in support of a Notice of 

Motion referred to in the Affidavit was filed on behalf of the 

Appellant. 

 

13. The Second Respondent was served with a copy of the said 

Affidavit on the 29th of November 2019." 

 

The Court of Appeal Rules 

26. The application for restoration of the appeal is made pursuant to section 31(2) & (3) of the 

Court of Appeal Rules which provides that: 

(2) When an appeal has been struck out or dismissed owing to 

non- appearance of the appellant, the court may, on application 

by the appellant by notice of motion, supported by an affidavit, 

if it thinks fit, and on such terms as to costs or otherwise as it 

may deem just, direct the appeal to be re-entered for hearing. 

(3) An application for re-entry of an appeal under this rule shall 

be made within twenty-one days from the date of the judgment 

or order sought to be set aside. ” 

 

27. The applicant could have applied to extend the time for compliance with the order of the 

Registrar. Rule 9 of the Rules provides as follows: 

"9. (1) The Court may, on such terms as it thinks just, by order-  

(a) extend the period prescribed by these Rules for the doing 

of anything to which these Rules apply;  

(b) extend the period specified in any judgment, order or 

direction of the court, or of the court below, for the doing 



of anything to which the judgment, order or direction 

relates; or  

(c) direct a departure from these Rules in any other way 

where this is  required in the interests of justice.  

(2) The power of the court, under the provisions of 

paragraph (1), to extend any period so prescribed or 

specified, is exercisable notwithstanding the expiration of 

the period so prescribed or specified." 

 

28. Rule 13(3) and (5) of the Rules provides, inter alia: 

"(3) The appellant shall within such time as the Registrar directs 

under paragraph (1)(c) —  

 (a) prepare and file the record of appeal;  

 (b) deposit such sum or enter into such bond in Form 8 

in Appendix A as the Registrar shall have fixed under 

paragraph (1)(b).  

 ... 

(5) An affidavit of compliance shall be filed by the appellant 

upon satisfying the conditions of the Registrar’s order." 

(Emphasis added) 

 

Cases 
29. The applicant attempted to comply with the Registrar's order but failed to do so. The record 

had to be filed forty-five days from 11 February 2019, namely, by 28 March 2019.  

30. This Court differently constituted has already found that partial compliance or even 

substantial compliance is not sufficient. In Elkind v The Private Trust Corporation 

Limited and others [2017] 1 BHS J. No. 107, the appellant had paid the bond ordered by 

the Registrar in the time required but had not filed the record as also required.  On 27 October 

2016 the Court heard three interlocutory applications, one of which was a " a Summons filed 

on 20 October 2016 by the First Respondent pursuant to Rule 14(3) of the Court of 

Appeal Rules, 2005 ("the Rules") seeking dismissal of the appeal for want of 

prosecution by reason of the Appellant having failed to comply with a part of the 

requirements of Rule 13(3) of the said Rules". In acceding to the application, Allen, P said 

at paragraphs 36-7:  

 

"36. As to compliance with the portion of the Registrar's Order 

relating to the Record of Appeal however, we were satisfied that 

what had been filed on 23 February 2016 was only a partial 

Record. This essentially meant that as at that date the Appellant 

had been in breach not only of the 30 day time-limit fixed in the 

Registrar's Order, but also of a part of the requirements of Rule 

13(3). This represented an initial delay of almost 6 months 

beyond the deadline. Additionally,  we were satisfied that the 

breach in this case is a continuing breach which continued even 



after the filing of the partial Record on 23 February 2016 and 

continued up to the 4 November 2016 when the hearing 

concluded before us. 

 

37. We considered the fact that despite having filed the partial 

Record on 23  February 2016, the appellate proceedings 

remained in a state of abeyance and uncertainty in that the 

Appellant failed to take timely action to obtain an order 

(pursuant to Rule 9) extending the Registrar's time-limits to a 

date when the complete Record could be filed which would 

thereby have brought him into full compliance with section 

13(3)(a) of the Rules. 

 

31. The President continued at paragraphs 46 to 48: 

"46. The principles governing the exercise of the discretions 

conferred on the Court of Appeal under Rule 9 (to extend 

time) and Rule 14(3) (to dismiss an appeal for want of 

prosecution) respectively, are discussed in numerous decisions of 

this Court, two of which were referred to at the hearing. 

 

47. Almost four years ago in March 2013, in Levine this Court 

(differently constituted) considered the operation of Rule 14 and 

signaled what the Court's approach might be to the failure of 

litigants to adhere to the time tables provided by  the Rules for 

the orderly conduct of business before this Court, particularly 

following the settling of the record before the Registrar in 

pursuance of Rule 13. 

 

48. Accordingly, at paragraph 74 of Levine, this Court re-

echoed with approval the sentiments expressed by Griffiths L.J., 

(albeit in relation to the English Rules of the Supreme Court) in 

a decision of the Court of Appeal in C.M. Van Stillevolt B.V. 

v. E.L. Carriers Inc. [1983] 1 All 699 , the relevant portions of 

which are extracted  below: 

"It cannot be over-stressed that adherence to the 

timetable provided by the rules is essential to the 

orderly conduct of business in the Court of 

Appeal. The setting down of an appeal is a vital 

step because it is this step that informs the 

registrar's office that an appeal is in fact 

effective....." [Emphasis added] 

49. In Levine, the Court adverted to dicta of the English Court 

of Appeal decision in Revici v. Prentice Hall Incorporated [1969] 

1 WLR 157 and highlighted, in particular, the observations of 



Edmund Davies L.J. who, at p. 160, made the following 

observation with which we whole heartedly agree: 

"...the Rules of the Supreme Court are there to be 

observed; and if there is non-compliance (other 

than the minimal kind), that is something which 

has to be explained away... if no excuse is offered, 

no indulgence is to be granted." [Emphasis 

added] 

50. Based on the foregoing, we were satisfied that the Appellant 

had failed to comply  with a part of the requirements of Rule 

13(3). Furthermore, even though the filed  Record was late, it 

was and remains effectively, incomplete with no indication when 

the final document would be forthcoming. In such 

circumstances, we were satisfied  that the First Respondent 

would, all things considered, have been entitled to an automatic 

order for dismissal of the appeal under Rule 14(3). However, in 

view of the Cross-Summons, we were obliged to consider 

whether notwithstanding the Summons, our discretion should 

be exercised in the Appellant's favour to extend the time for the 

completed Record of Appeal to be filed. 

 

51. We pause here to observe, as we have done in numerous 

decisions of this Court that in this jurisdiction, the settled 

approach of this Court to the exercise of its discretion under 

Rule 9 to grant (or deny) an extension of time for leave to has 

been for the Court to have regard to the four factors identified 

in the  judgment of Griffiths LJ in CM Van Stillevoldt BV v. El 

Carriers Inc. The factors were subsequently applied in 

numerous pre-CPR English authorities, notably Palata 

Investments Ltd. v. Burt & Sinfield Ltd. [1985] 2 All ER 

517, Norwich and Peterborough Building Society v. Steed [1991] 

2 All ER 800  and Mallory v. Butler [1991] 2 All ER 889." 

 

See also Skybahamas Airlines Limited. And Southern Air Charter Company Limited 

SCCivApp. No 221 of 2017 where the applicant gave a plausible explanation for its non-

appearance and the application to restore was allowed.   

 

32. Unlike the appellant in Elkind, the applicant in the present appeal did file an application to 

extend the time for compliance with the Registrar's order on 9 April 2019, some two weeks 

after the time for compliance had passed. It appears that he never received a date to hear his 

summons; but instead of persevering in his effort to have his application heard, he leaped frog 

to the filing of an affidavit of compliance.  

 



33. As a consequence of an affidavit of compliance being filed by the applicant, the matter was 

liable to be set down on the Court's calendar as a substantive hearing; as in fact it was. Rule 16 

of the Court of Appeal Rules states: 

"16. When the record has been prepared and filed, the Registrar 

shall, upon the filing of an affidavit of compliance by the 

appellant pursuant to rule 13(5), set down the appeal for hearing 

before the court, and thereupon give notice by any of the means 

set out in rule 7(4) to the appellant and to all parties upon whom 

the notice of appeal was served." 

 

34. I do not ascribe to the applicant the nefarious motive of seeking to avoid the consequences of 

non-compliance with the Registrar's order - dismissal under either Rule 14(1) or 14(3) - as was 

found to be the case in High Hills Investments Company Limited and another v. The Estate 

of Julius Cornelius Rahming and others [2016] 2 BHS J. No. 235. At paragraphs 37-8, 

Crane-Scott, JA said: 

"37. More likely than not the misrepresentation of the facts 

contained in Rosina  Smith's affidavit of compliance filed on 

behalf of the appellants coupled with the  associated confusion 

regarding the true filing status of the record of appeal, resulted 

in the appeal not being certified for dismissal under either rule 

14(1) or 14(3). In our view, the filing of the affidavit of 

compliance constituted a very clumsy and ill-advised attempt by 

the appellants' and their former Counsel to circumvent the 

operation of rule 14 of the Rules and to buy the appellants 

additional time within which to prosecute the appeal. 

 

38. We are satisfied that but for the deliberate filing of the 

affidavit of compliance and the uncertainty surrounding the 

filing of status of the record, it is more likely than not that the 

appeal would have been struck out under rule 14(3) for non-

compliance with rule 13(3)." 

 

35. There are two points arising in High Hills that I think bear repeating and which do not seem 

to have been regarded by persons as the clarion call to action they deserve to be. First, the 

mention at paragraph 22 of the observation of Conteh, JA at paragraph 73 of his judgment in 

Levine v. Barnett and others SCCivApp No. 140 of 2010 where he said: 

 

"73. The need to adhere to and observe the rules which provide 

a timetable for the preparation and filing of the record of appeal 

cannot be overemphasized. This is  required so as to expedite 

the hearing and determination of appeals in a timely and 

 orderly manner."  
 



36. Second, Crane-Scott's echo of Conteh, JA's observation when she said at paragraph 57 of her 

judgment: 

 

"57. In our view, the Court cannot permit or condone non-

compliance with its  orders or directions or, we would add, the 

deliberate manipulation or circumvention of its rules, 

particularly those which are intended to ready appeals for 

hearing and  provide a timetable for the preparation and filing 

of the record of appeal and the posting of the bond for the due 

prosecution of the appeal. It need hardly be said that such 

orders and rules are in place to ensure that the hearing and 

determination of appeals proceeds in a timely and orderly 

manner." 

 

37. In Gaydamak and another v UBS Bahamas Ltd and another [2006] UKPC 8 the Privy 

Council heard an appeal in circumstances where Counsel had missed a court date and her 

client's appeal had been dismissed.  Counsel swore an affidavit - which was not contested - to 

the effect that she had been in contact with the Deputy Registrar who had assured her that the 

appeal would not be set down in January since the client needed more time to assemble certain 

evidence. Lord Scott of Foscote in delivering the decision of the Board referred to the case of 

Grimshaw v Dunbar [1953] 1QB 408 in which Jenkins, LJ "mentioned three factors which 

he regarded as "some of the main considerations" (p.414) that a judge exercising a discretion 

whether or not to re-instate struck-out proceedings should take into account" and adumbrated 

the three factors at paragraph 15 which are paraphrased below: 

 1. First, the court should consider why it was that the litigant had failed to appear when 

 the case was called on; 

 2. Second, the court should consider whether there had been undue delay by the absent 

 party in seeking re-instatement of the proceedings; and 

 3. Third, the court should ask itself whether the other party would be prejudiced by the 

 re-instatement of the proceedings. 

 

Submissions 

38. The Court was not provided with any written submissions by Mr. Hanna. He relied instead on 

an affidavit filed in support of his motion to restore the appeal filed on 9 October 2019. Then 

acting President Barnett summed up Mr. Hanna's position at pages 16-7 of the transcript for 

11 February 2020:  

"THE ACTING PRESIDENT: Your case is, Listen, I should 

have been here, I was not here, it was not my fault, I want my 

matter heard in the court and you, court,  please restore my 

appeal so that I can have these matters that I am complaining 

about ventilated in the court, to have my appeal determined on 

its merits as opposed to being struck out because I got stuck in 

traffic coming from South Ocean and I did not get a chance to 

call the court to tell the court I was running late. I did come but 



I was half an hour late and by the time I got here the matter was 

struck out. That is your case? 

 

MR. HANNA: Yes, my Lord." 

 

39. Counsel for the second respondent, Mrs. Lucia Broughton, contended that the explanation 

given by Mr. Hanna for his failure to appear before the Registrar, e.g., he was so taken up with 

Hurricane Dorian that he did not check the Court's list and that there was traffic and that his 

cell phone did not work, was "limp". I would agree. We were told that Mr. Hanna nor his client 

resided in Abaco or Grand Bahama, two of the islands primarily impacted by Hurricane 

Dorian. Moreover, in respect of his absence on the day of the hearing, there are numerous 

means of communication that could have been employed by Mr. Hanna to alert his colleagues 

or the Court of his difficulty in getting to court. 

40. Although Mr. Hanna is said to have e-mailed Mrs. Broughton on 17 September 2019 to advise 

her that he would be seeking an adjournment in the matter the following day, I observe that no 

submissions had been filed by him in preparation for the hearing. Counsel for the respondents 

were present at the hearing. 

41. Mrs. Broughton contended that she had seen Mr. Hanna following the Court's dismissal of the 

matter at about 10:40a.m. and told him what had transpired. Yet, it was not until the last day 

fixed for applying for restoration of the appeal that the application was made and no 

explanation was given to the Court as to why the application was not made more timeously. I 

acknowledge that the Court of Appeal Rules allow twenty-one days within which to appeal: 

Rule 31(2). However, a failure to make a more timely application in the absence of an excuse, 

for example, Counsel was awaiting instructions from the client who was incommunicado or in 

some far-flung destination making contact virtually impossible, leaves me with the sense that 

the applicant was not moving with the care for urgency required in the circumstances. 

42. Mr. Broughton submitted that the respondents have been denied the benefit of their judgment 

for more almost a year in this Court owing to the non-compliance of the applicant and that in 

the court below, he had delayed the judgment ultimately awarded to the respondents by making 

allegations, e.g., fraud, but failing to substantiate same despite being given the opportunity by 

the Judge to do so. Further, he failed to comply with the Judge’s order in relation to the 

preparation of a plan for the division of the property thereby delaying the arrival of a just result 

to the respondents who had consistently complied with their procedural and other obligations. 

43. Mr. Mario Gray, Counsel for the first respondent, had much the same experience as Mrs. 

Broughton in his dealings with the applicant and Mr. Hanna. 

44. The first respondent had been granted a COT for his portion of the property since 28 March 

2019. However, due to the efforts to appeal the decision of the Judge, he would not have been 

able to avail himself of the benefit of that title. The respondents have been denied the fruits of 

their victory due to the failure of the applicant to prosecute his case with dispatch. 

45. Mr. Hanna had indicated that he could not effect full compliance with the Registrar's order 

settling the record because there were documents he needed to do so and which were not in his 



possession: see page 7 of the transcript dated 11 February 2020. He stated that he had requested 

the Judge's perfected order from Counsel several times. At paragraph 4 of the affidavit filed in 

support of the application to restore the appeal, a list of the documents the applicant needed to 

completely prepare the record is given. They include, for example, the final submissions of 

counsel for Mr. Taylor; the final submissions of counsel for Ms. Cartwright; the transcript of 

the hearings; the judge's notes; the plans filed as per the Judge's order; and the order filed on 

29th August.   

46. Mrs. Broughton's riposte may be found in her submission at page 22 of the transcript:  

"And I will also point out that contrary to what my learned 

friend has indicated, we actually have a stack of documents that 

he had requested that we provide waiting  for his collection 

since we have not been able to serve him with documents 

consistently and repeatedly over the course of the past several 

years. Either no one  would be at his office or I have emailed 

him documents; they have bounced back. I have called him to 

advise him -- 

 

THE ACTING PRESIDENT: Do you have an affidavit to this 

effect? 

 

MS. BROUGHTON: Yes, my Lords. It was filed just yesterday 

as a matter of politeness, if you want, in good order. 

 

THE ACTING PRESIDENT: That is not politeness. Were you 

aware that there was an application for an extension of time to 

comply with the order of the registrar. 

 

MS. BROUGHTON: I was not aware of the application being 

filed. I was never served with it. I was never served with -- we 

never -- I had never received the record or any part of it, in 

particular documents that I expressly objected to at the settling 

of the record, because I had never seen them, we had never seen 

them in the court below." 

 

Discussion 

47. On the date of the hearing of the substantive appeal in the present matter on 18 September 

2019, neither the appellant or his Counsel appeared; and the Court struck out the matter "for 

want of prosecution" which, given the desultory efforts of the appellant to move his case along, 

may be translated as the case was dismissed due to a lack of interest. 

48. The behaviour of the applicant discloses a decided failure to proceed with his appeal with any 

degree of alacrity and with no reasonable excuse given for this slothful approach. We perceive 

a pattern of delay in the Court below and in this Court. It appears that Mr. Hanna failed to act 

with alacrity and to give this matter the attention it required.  



49. Having considered the arguments for and against the application for restoration of the appeal 

and having balanced the relevant factors, I am not convinced that this is a fit and proper case 

in which we should exercise our discretion to accede to the appellant's application. 

50. I would dismiss the application with costs to the respondents; to be taxed, if not agreed. 

 

 

                                                        The Honourable Mr. Justice Isaacs, JA 

 


