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Civil appeal – Libel - Intentional libel – Constitutionality of section 315(2) of the Penal Code 
– Whether the offence of intentional libel violates the right to freedom of expression - Whether 
this Court is bound by a decision of the Privy Council which arose from another jurisdiction - 
Article 23 of the Constitution – Sections 315 - 318 of the Penal Code  
 
On 18 September 2015 the appellant was arrested and charged with intentional libel arising 
from a post on his Facebook page. At the close of the prosecution’s case on 28 November 2016 
a submission of no case to answer was made by the appellant and rejected by the magistrate. 
On the adjourned date the appellant appeared with new counsel and raised the constitutionality 
of the criminal libel law. In the circumstances, he requested a reference to the Supreme Court. 
The learned judge below dismissed the appellant’s application to declare section 315(2) of the 
Penal Code void, illegal and of no effect and to declare that the section violated his Article 23 
rights to freedom of expression. He now appeals that dismissal to this Court.  
 
Held: appeal dismissed. Costs to the respondent, to be taxed if not agreed.  
 
The issue the Court must decide is whether the offence of intentional libel could withstand a 
constitutional challenge, having regard to the right to freedom of expression guaranteed by 



 2 

Article 23 of the Constitution. This issue was decided by the Judicial Committee of the Privy 
Council in a case arising from Grenada whose relevant constitutional and statutory provisions 
are identical to those in The Bahamas.  
 
The Privy Council accepted that the offence of intentional libel is a restriction on the right to 
freedom of expression but found that the objective of the offence was “sufficiently important 
to justify limiting the right to freedom of expression.” This Court is bound by that decision.  
 
Therefore, the Court does not find that section 315(2) of the Penal Code is unconstitutional or 
a breach of a person’s rights to freedom of expression.  
 
Attorney General et. al. v Joseph and anor. [2006] CCJ 3 (AJ) applied  
Mayer v Roe (1968) NSWR 747 applied  
Worme v Commissioner of Police [2004] UKPC 8 applied  
 
 
 
 

J U D G M E N T  

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an appeal against the decision by Klein, J. dismissing an application by the appellant 
to strike out certain proceedings in the Magistrate’s Court against him as being in breach of 
his fundamental rights and freedoms guaranteed by the Constitution.  
 

2. For the reasons set out below this appeal must be dismissed. 
 

3. I take the history of the action from the judgment of the trial judge. 
 

4. The appellant was arrested on 18 September 2015 and charged with intentional libel 
contrary to section 316 of the Penal Code, Chapter 84, particulars of which were that “you 
between 16th and 23rd April 2015 did intentionally and unlawfully publish defamatory 
material that [the virtual complainant] has the Human Immunodeficiency Virus (HIV) 
or commonly called AIDS on your Facebook page via the world wide web with intent 
to defame the virtual complainant.” 
 

5. On 21 September 2015, he was arraigned and later the matter was transferred among several 
magistrates’ courts. He was re-arraigned on 21 November 2016 and pleaded not guilty. The 
trial was adjourned to 28 November 2016. The matter resumed on 28 November 2016 and 
following the close of the prosecution’s case a no case submission was made and rejected 
by the magistrate. 
 

6. When the matter resumed for the defence to present its case the appellant’s new legal team 
led by Mr. Fred Smith QC, raised the constitutionality of the criminal libel law, and 
requested a reference of the matter to the Supreme Court. 
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7. The magistrate acceded to that request and the appellant filed an Originating Notice of 
Motion on 12 April 2017. The Motion sought the following relief: 

“1. A Declaration that the laying of the charge, 
prosecution, trial and liability of Omar Archer Sr. to 
conviction and sentence to a fine and or  imprisonment 
thereby for up to 2 years for the offence of Intentional 
Libel contrary to Section 315(2) of the Penal Code Cap 84 
(“the Criminal Libel Proceedings”) are void, illegal and 
of no effect, in that they are a breach of Omar Archer 
Sr.’s Constitutional Right to Freedom of Expression 
guaranteed by Article 23(1) of the Constitution; and 
consequentially, 

2. An Order that Magistrate [name omitted] dismiss the 
Criminal Libel Proceedings and or the charge laid 
against Omar Archer Sr. by the COP in respect thereof; 
and or, 

3. An Order of Certiorari to quash the Criminal Libel 
Proceedings as being unconstitutional, void, illegal and of 
no effect; and  

4.  A Declaration that Section 315(2) of the Penal Code 
which provides for the offence of Criminal Intentional 
Libel is unconstitutional; and or  

5. That the COP pay Omar Archer Sr’s costs of and 
occasioned by the Criminal Libel Proceedings; and 

6. That the COP pay damages to Omar Archer for having 
unconstitutionally subjected him to the Criminal Libel 
Proceedings; and, 

7. All such further orders, writs, reliefs and or directions 
as the Court may consider appropriate for the purpose of 
securing the enforcement of the fundamental rights and 
freedoms to which Omar Archer Sr. is entitled to under 
the Constitution.”         

8. Distilled to its essence, the appellant sought to challenge the constitutionality of section 
315(2) of the Penal Code. 
 

9. Sections 315 – 318 of the Penal Code provide: 

“315. (1) Whoever is convicted of negligent libel shall be 
liable to imprisonment for six months.  
 
(2) Whoever is convicted of intentional libel shall be liable 
to imprisonment for two years.  
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Special Provisions  
 
316. A person is guilty of libel who, by print, writing, 
painting, effigy or by any means otherwise than solely by 
gestures, spoken words, or other sounds, unlawfully 
publishes any defamatory matter concerning another 
person, either negligently or with intent to defame that 
other person.  
 
317. (1) Matter is defamatory which imputes to a person 
any crime or misconduct in any public office, or which is 
likely to injure him in his occupation, calling or office, or 
to expose him to general hatred, contempt or ridicule.  

(2) In this section “crime” includes any act, wheresoever 
committed, which if committed by a person within the 
jurisdiction of the court, would be punishable on 
indictment under any law.  

318. (1) A person publishes a libel if he causes the print, 
writing, painting, effigy or other means by which the  
defamatory matter is conveyed, to be so dealt with, either 
by exhibition, reading, recitation, description, delivery or 
otherwise as that the defamatory meaning thereof 
becomes known or is likely to become known to either the 
person defamed or any other person.  

(2) It is not necessary for libel that a defamatory meaning 
should be directly or completely expressed; and it  
suffices if such meaning and its application to the person 
alleged to be defamed, can be collected either from the 
alleged libel itself or from any extrinsic circumstances, or 
partly by the one and partly by the other means.”  

10. It is important to note that the Motion before the Supreme Court and the appeal to this 
Court does not raise the issue of whether the appellant is in fact guilty of criminal libel. 
That remains a matter for the magistrate. Nor does it challenge the decision to institute the 
prosecution on the basis of abuse of process or personal animus by the Commissioner of 
Police. It is simply based on the alleged breach of Article 23(1) of the Constitution. The 
issue for decision before Klein, J. and before this Court is whether the offence of criminal 
libel under section 315(2) could survive a constitutional challenge having regard to the 
Fundamental Rights and Freedoms Provisions which have been part of Bahamian law 
since the 1964 Constitution. 
 

11. Article 23 provides: 
 

“23. (1) Except with his consent, no person shall be 
hindered in the enjoyment of his freedom of expression, 
and for the purposes of this Article the said freedom 
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includes freedom to hold opinions, to receive and impart 
ideas and information without interference, and freedom 
from interference with his correspondence. 
 
(2) Nothing contained in or done under the authority of 
any law shall be held to be inconsistent with or in 
contravention of this Article to the extent that the law in 
question makes provision — 
 

(a) which is reasonably required — 
 

(i) in the interests of defence, public safety, 
public order, public morality or public health; 
or 
 
(ii) for the purpose of protecting the rights, 
reputations and freedoms of other persons, 
preventing the disclosure of information 
received in confidence, maintaining the 
authority and independence of the courts, or 
regulating telephony, telegraphy, posts, 
wireless broadcasting, television, public 
exhibitions or public entertainment; or 

 
(b) which imposes restrictions upon persons holding 
office under the Crown or upon members of a 
disciplined force, 

 
and except so far as that provision or, as the case may be, 
the thing done under the authority thereof is shown not 
to be reasonably justifiable in a democratic society.” 
 

12. In a lengthy and carefully reasoned judgment Klein, J. dismissed the appellant’s 
application.  

 
13. In my judgment, and with great respect to the scholarship of Klein, J., and the industry of 

counsel in their lengthy submissions, this appeal must be dismissed on the simple basis 
that this Court is bound by the decision of the Privy Council in Worme v Commissioner 
of Police [2004] UKPC 8. In that case the editor of a newspaper was charged with criminal 
libel for publishing defamatory material of the Prime Minister of Grenada. The provisions 
of the Criminal Code of Grenada with respect to criminal intentional libel are identical to 
the provisions of Section 315(2) of The Bahamas Penal Code. Indeed, the entire provisions 
of the Grenada Criminal Code with respect to libel are identical to the provisions of The 
Bahamas Penal Code. 
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14. In Worme the Privy Council identified three questions that the Board had to consider and 
answer. They were: 

“[5] …(1) Does the freedom of expression guaranteed by 
section 10 of the Constitution of Grenada protect a 
freedom to publish material:  

(a) discussing political matters  

(b) of and concerning the conduct of public figures 
in relation to the election of persons to the House of 
Representatives of the Parliament of Grenada  

(c) in relation to the suitability of persons for office 
as members of the House of Representatives of the 
Parliament of Grenada? 

(2) If the answer is yes to any part or parts of question 1, 
is the guaranteed freedom of expression under section 10 
of the Constitution of Grenada violated by section 252(2) 
of the Criminal Code of Grenada which makes a person 
liable to imprisonment for two years if convicted of 
intentional libel, such intentional libel being defined by 
section 253 of the Criminal Code as the unlawfully 
publishing by a person of 'any defamatory matter' 
concerning another person with intention to defame that 
person? 

(3) If the answer is yes to any part or parts of question 1, 
is the guaranteed freedom of expression under section 10 
of the Constitution of Grenada being violated by the 
Director of Public Prosecutions sanctioning these 
criminal prosecutions by the State for such criminal 
defamatory intentional libel when the subject of the 
alleged libels herein concerns the reputation of an 
individual and does not touch and concern any public 
interest?...” 

15. The Board then gave a detailed analysis of the law of criminal libel and what constitutes 
the offence. It concluded: 

“Is the crime of intentional libel, thus interpreted, 
consistent with s 10 of the Constitution? 

[40] In de Freitas v Ministry of Agriculture, Fisheries, 
Lands and Housing [1999] 1 AC 69, 80, [1998] 3 WLR 675 
the Board adopted the analysis of Gubbay CJ in 
Nyambirai v National Social Security Authority [1996] 1 
LRC 64 at 75 for determining whether a limitation on 
freedom of expression is arbitrary or excessive  
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‘whether: (i) the legislative objective is sufficiently 
important to justify limiting a fundamental right; 
(ii) the measures designed to meet the legislative 
objective are rationally connected to it; and (iii) the 
means used to impair the right or freedom are no 
more than is necessary to accomplish the objective.’ 

[41] It is, as already explained, common ground that the 
crime of intentional libel constitutes a hindrance to 
citizens' enjoyment of their freedom of expression under 
s 10(1) of the Constitution. It is therefore necessary for 
the Respondent to show that the provisions of the Code 
are reasonably required for the purpose of protecting the 
reputations, rights and freedoms of other persons. If that 
is established, then the burden shifts to the Appellants to 
show, in terms of the last limb of s 10(2), that the 
provisions are not reasonably justifiable in a democratic 
society. See Cable and Wireless (Dominica) v Marpin 
Telecoms and Broadcasting Co Ltd [2001] 1 WLR 1123, 
1132, [2001] 1 LRC 632 per Lord Cooke of Thorndon. 

[42] For present purposes, the crime of intentional libel, 
as interpreted by the Board, is committed where a 
Defendant publishes any false defamatory matter, 
imputing to another person a crime or misconduct in any 
public office, with the intention of damaging the 
reputation of that other person, in circumstances where 
the jury consider that the publication was not for the 
public benefit. The intention to damage the other person's 
reputation is important. The law rightly attaches a high 
value to a person's reputation not only for that 
individual's sake but also in the wider interests of the 
public. In Reynolds v Times Newspapers Ltd [2001] 2 AC 
127 at 201 Lord Nicholls of Birkenhead explained the 
position in this way: 

‘Reputation is an integral and important part of the 
dignity of the individual. It also forms the basis of 
many decisions in a democratic society which are 
fundamental to its well-being: whom to employ or 
work for, whom to promote, whom to do business 
with or to vote for. Once be-smirched by an 
unfounded allegation in a national newspaper, a 
reputation can be damaged forever, especially if 
there is no opportunity to vindicate one's 
reputation. When this happens, society as well as 
the individual is the loser. For it should not be 
supposed that protection of reputation is a matter 
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of importance only to the affected individual and his 
family. Protection of reputation is conducive to the 
public good. It is in the public interest that the 
reputation of public figures should not be debased 
falsely. In the political field, in order to make an 
informed choice, the electorate needs to be able to 
identify the good as well as the bad. Consistently 
with these considerations, human rights 
conventions recognise that freedom of expression is 
not an ab-solute right. Its exercise may be subject to 
such restrictions as are prescribed by law and are 
necessary in a democratic society for the protection 
of the reputations of others.’ 

The protection of good reputation is conducive to the 
public good. It is also in the public interest that the 
reputation of public figures should not be debased falsely. 
Their Lordships are therefore satisfied that the objective 
of an offence that catches those who attack a person's 
reputation by accusing him, falsely, of crime or 
misconduct in public office is sufficiently important to 
justify limiting the right to freedom of expression. 
Moreover, the offence is rationally connected to that 
objective and is limited to situations where the 
publication was not for the public benefit. Of course, the 
tort of libel provides a civil remedy for damages against 
those who make such attacks, but this no more shows that 
a crime of intentional libel is unnecessary than the 
existence of the tort of conversion shows that a crime of 
theft is unnecessary. Similarly, the fact that the law of 
criminal libel has not been invoked in recent years does 
not show that it is not needed. After all, prosecutions are 
in one sense a sign not of the success of a criminal law, but 
of its failure to prevent the conduct in question. In Lucas 
v R [1998] 1 SCR 439, at paras [55] and [56] Cory J, for 
the Supreme Court of Canada, rejected a similar 
argument against the constitutionality of the crime of 
defamatory libel in the Canadian Criminal Code: 

‘[55] The Appellants argued that the provisions 
cannot be an effective way of achieving the 
objective. They contended that this was apparent 
from the fact that criminal prosecutions for 
defamation are rare in comparison to civil suits. 
However, it has been held that '[t]he paucity of 
prosecutions does not necessarily reflect on the 
seriousness of the problem', rather it 'might be 
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affected by a number of factors such as the priority 
which is given to enforcement by the police and the 
Crown' (R v Labal [1994] 3 SCR 965 at 1007 
[emphasis added]). There are numerous provisions 
in the Code which are rarely invoked, such as theft 
from oyster beds provided for in section 323 or high 
treason in section 46. Yet, the infrequency of 
prosecutions under these provisions does not render 
them unconstitutional or ineffective. I agree that the 
small number of prosecutions under section 300 
may well be due to its effectiveness in deterring the 
publication of defamatory libel… 

[56] In my view section 300 is rationally connected 
to the legislative objective of protecting the 
reputation of individuals.’ 

For much the same reasons as the Supreme Court, their 
Lordships reject this particular argument for saying that 
the crime of intentional libel is not reasonably required in 
Grenada. Looking at the position overall, they are 
satisfied that it is indeed reasonably required to protect 
people's reputations and does not go further than is 
necessary to accomplish that objective. 

[43] Nor can the Board say that such a crime is not 
reasonably justifiable in a democratic society. Of course, 
some democratic societies get along without it. But that 
simply shows that its inclusion is not the hallmark of the 
criminal law of all such societies. In fact criminal libel, in 
one form or another, is to be found in the law of many 
democratic societies, such as England, Canada and 
Australia. It can accordingly be regarded as a justifiable 
part of the law of the democratic society in Grenada. 

Conclusion 

[44] Question 1 in the stated case must be answered in the 
affirmative. On the basis that, for the reasons explained 
above, the prosecution must prove that the defamatory 
matter published by the Defendant was untrue and that 
its publication was not for the public benefit, their 
Lordships answer Question 2 in the negative. Again for 
reasons given above, their Lordships cannot proceed on 
the assumption in Question 3 that the alleged defamatory 
matter in the present proceedings did not touch or 
concern any public interest. Question 3 is accordingly 
superseded and does not require an answer.” [Emphasis 
added] 
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16. There is no basis for finding that the law of criminal libel in The Bahamas is any different 
from the law of criminal libel in Grenada. There is no basis for finding that the law of 
criminal libel as described by the Privy Council in Worme is any different in The 
Bahamas. The statutory provisions in the two countries Criminal Code or Penal Code are 
identical and the Constitutional provisions in relation to fundamental rights and freedoms 
as regards freedom of expression are the same. As Klein, J. said at paragraph 101 of his 
judgment: 
 

“[101] In Worme the Privy Council found that s. 252(2) 
of the Grenada Penal Code penalizing the offence of 
criminal libel, which as has been pointed out is virtually 
indistinguishable from s. 315(2), was rationally connected 
to the objective of protecting reputation, and sufficiently 
limited in its scope as to meet the requirements of 
reasonableness.   I am bound by that…”  

 
17. Counsel for the appellant courageously suggested that this Court was not bound to follow 

the Privy Council decision in Worme as it was a decision of appeal from Grenada and not 
The Bahamas.  
 

18. Through his written submissions filed on 25 May 2021 the appellant submits: 
 

“11. …the Appellant maintains its primary position that 
JCPC decisions from other jurisdictions are not binding. 
And in this case, the distinction is important. 
 
… 

 
18. The Appellant is not required to, nor does he seek to, 
embark upon an exercise of pointing to all of the 
linguistic, contextual and cultural differences between 
the constitutions and the states in which they apply. The 
Appellant makes the straightforward point that as a 
matter of law and principle the Court of Appeal of The 
Bahamas is not bound by a decision of the Privy Council 
from a different jurisdiction, even if the provision is 
similar or even in the same words.” [Emphasis added] 
 

19. This is an untenable argument. The answer to that argument is found in the judgment of 
Caribbean Court of Justice (CCJ) in Attorney General et. al. v Joseph and anor. [2006] 
CCJ 3 (AJ) when considering the status of judgments of the Privy Council on the courts 
of Barbados after Barbados abolished appeals to the Privy Council and made the CCJ its 
final court of appeal. The CCJ said: 

“[18] The main purpose in establishing this court is to 
promote the development of a Caribbean jurisprudence, 
a goal which Caribbean courts are best equipped to 
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pursue. In the promotion of such a jurisprudence, we 
shall naturally consider very carefully and respectfully 
the opinions of the final courts of other Commonwealth 
countries and particularly, the judgments of the JCPC 
which determine the law for those Caribbean states that 
accept the Judicial Committee as their final appellate 
court. In this connection we accept that decisions made 
by the JCPC while it was still the final Court of Appeal 
for Barbados, in appeals from other Caribbean countries, 
were binding in Barbados in the absence of any material 
difference between the written law of the respective 
countries from which the appeals came and the written 
law of Barbados. Furthermore, they continue to be 
binding in Barbados, notwithstanding the replacement of 
the JCPC, until and unless they are overruled by this 
court. Accordingly we reject the submission of counsel for 
the appellants that such decisions were and are not 
binding in Barbados….” [Emphasis added] 

20. The appellant then says: 
 

“24. …the Appellant doubts that the CCJ was correct to 
use the word “binding”. It may well be that, as a matter 
of principle and policy it makes sense to follow previous 
such decisions, but is doubtful that the JCPC sitting in 
The Bahamas would consider itself “bound” by a decision 
of the JCPC from another jurisdiction even if the same 
or similar words were used in the legislation. A rule of 
practice is not the same as being “bound”.... 
 

21. The position stated in Worme has been the position for a number of years. It is consistent 
with other authorities in jurisdictions where the Privy Council is the final court of appeal. 
For example, in Mayer v Roe (1968) NSWR 747 at page 752 the court said: 
 

“… in jurisdictions subject to the ultimate appellate 
authority of the Privy Council, a decision of the Privy 
Council laying down principles or lines of reasoning 
directly applicable within the jurisdiction in question will 
bind the courts of that jurisdiction even though the 
proceedings in which the Privy Council decision was 
given originated from another part of the British 
commonwealth. The binding nature of a Privy Council 
decision is not confined to principles of common law. It is 
binding also upon matters arising under statutes where 
the degree of similarity between the local statute and the 
statute upon which the Privy Council pronounced is 
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considered to be sufficient to render the Privy Council 
decision applicable…” 
 

22. Having regard to the decision in Worme, and given that section 315(2) of the Penal Code 
is identical to the provisions in the Grenadian Criminal Code and that Article 23 of the 
Constitution is identical to section 10 of the Grenada Constitution, this Court is not at 
liberty, even if we were minded to do so, to find that the provisions of section 315(2) of 
the Penal Code is unconstitutional or a beach of a person’s right to freedom of expression 
guaranteed by Article 23 of the Constitution. 
 

23. Having found that section 315(2) does not offend Article 23, the issue of the savings clause 
under Article 30 does not arise. 
 

24. For these reasons, we dismiss this appeal. The appellant having sought orders for costs in 
this Court had he succeeded in his appeal, having failed in this appeal is ordered to pay the 
respondent’s costs of this appeal, to be taxed if not agreed. 
 

25. As a postscript, I wish to record that I do not share the view of Klein, J. when he said that 
“I cannot leave this matter without observing that the offence of criminal libel does 
no sit happily in the edifice of a modern constitution”.  We live in an era when social 
media permits the most false, scandalous and defamatory of allegations to be made and 
then distributed and published widely in a matter of minutes or indeed seconds. Where 
these allegations are calculated and intended to destroy the reputations of persons, the 
criminal law must be able to provide a sanction rather than leave a victim to a civil claim 
for damages which may be worthless. 

 

 

_______________________________________ 
The Honourable Sir Michael Barnett, P 

 

26. I agree.  

_______________________________________ 
The Honourable Mr. Justice Jones, JA 

 

27. I also agree.  

_______________________________________ 
The Honourable Madam Justice Bethell, JA 

 

  

 


