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Criminal appeal – Application to reopen a concluded appeal – Exceptional circumstances 
 
On 10 September 2018 the Court dismissed the applicant’s appeal against conviction and sentence. 
He now applies to have his appeal reopened and fresh evidence admitted.  
 
Held: Application to reopen the appeal is refused.  
 
While there exists a jurisdiction to reopen a concluded appeal, there must be exceptional 
circumstances for the court to exercise that discretion.  
 
Each of the points relied on by counsel for the applicant as constituting exceptional circumstances 
could have been argued during the appeal. The applicant is seeking to reargue his appeal on 
different grounds. This is not the basis upon which the jurisdiction to reopen an appeal could be 
exercised. 
 
It is only in exceptional circumstances will a court reopen a decided appeal. This is not one of 
them. 
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Daniel Coakley v R SCCrApp. No. 15 of 2017 mentioned 
Dwight Liburd v The Queen HCRAP 2008/003 considered  
Edney Burrows v R; Thaddeus Williams v R SCCrApp. Nos. 12 & 13 of 2021 mentioned 
George Prince Williams v R SCCrApp. No. 229 of 2014 mentioned 
R v Yasain [2016] QB 146 mentioned  
 
 
 
 
 

J U D G M E N T 
 
 

Judgment delivered by the Honourable Sir Michael Barnett, P: 
 

1. This is an application by Ormand Leon (“Leon”) to reopen an appeal and if reopened to adduce 
fresh evidence on the hearing of the reopened appeal. 
 

2. On 11 November 2015 Leon was convicted of murder and sentenced to prison for 45 years, less 
time spent on remand. A summary of the facts of the case may be found in the headnote of the 
judgment of this Court, delivered on 10 September 2018. 
 

3. On 10 July 2011 Leon and another person, Denis Mather, went in search of Francisco Hanna 
as Hanna had, on an earlier date, injured Leon’s brother. Leon and Mather wanted to shoot 
Hanna.  

 
4. They obtained a vehicle and drove in the Wilson Tract area. Once there they saw Hanna but, on 

the belief that he spotted them in the vehicle, they drove away, secured another vehicle and 
returned in search of Hanna. Once they found him Leon, who was the driver of the vehicle, 
stopped to allow Mather, who was armed with a 9mm pistol, to exit the vehicle. Leon drove a 
short distance away and then heard about five gunshots. He picked up Mather who was running 
through a shortcut. Mather, once inside the vehicle with Leon said “That’s how you deal with 
fools” and they left the area. Leon and Mather were arrested for Hanna’s murder. When 
interviewed by the police Leon participated in a record of interview and made a statement 
admitting his involvement in the offence. As a result, he and Mather were charged with Hanna’s 
murder. On the direction of the judge the appellant’s co-accused was acquitted, however, the 
jury found Leon guilty of murder.  

 
5. Leon appealed his conviction on the following grounds:  

“1) Evidence was wrongly rejected and inadmissible 
evidence was wrongly admitted. 
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2) That under all the circumstances of the case the verdict is 
unsafe and unsatisfactory. 

3) That the conviction was erroneous in point of law.” 

6. On his appeal he was represented by experienced counsel. In that appeal Leon attacked: 1) the 
judge’s direction on joint enterprise; specifically on his failure to adequately direct on the issue 
of intention; 2) the failings of his trial attorney; and 3) the failure of the judge to direct the jury 
on the issue of the appellant’s drug use and the impact it had, if any, on the appellant’s ability 
to form the requisite intent to kill.  
 

7. The appeal was dismissed on 10 September 2018. 
 

8. Now represented by different counsel, Leon, by motion filed on 25 February 2022, more than 
three years after his appeal was dismissed, seeks:  

 
“…leave to reopen his appeal on the ground that the failure 
of the Respondent to conduct an investigation into whether 
the investigating officers in his matter perpetrated a 
perversion of justice and that the directed acquittal of his 
sole co-defendant shows that the dismissal of his appeal 
represents real injustice.” 

 
9. The jurisdiction of this Court to reopen an appeal is now well established. Following the 

decision of the English Court of Appeal in R v Yasain [2016] QB 146 this Court has 
acknowledged the existence of the jurisdiction; Edney Burrows v R; Thaddeus Williams v R 
SCCrApp. Nos. 12 & 13 of 2021; Daniel Coakley v R SCCrApp. No. 15 of 2017 and George 
Prince Williams v R SCCrApp. No. 229 of 2014. These cases establish that, in criminal cases 
with the compelling need for finality, the exercise of the jurisdiction to reopen an appeal must 
be restricted to exceptional circumstances. 

 
10. Recognizing the need to show exceptional circumstances, counsel for Leon, in his written 

submissions, identified the exceptional circumstances as: 

“19. It cannot be countenanced that the circumstances in 
which the statement was obtained from the witness Noel, and 
the direction for an investigation by the Learned Judge; and 
that Judge’s order having been ignored by the Respondent, 
is anything but exceptional.” 

11. In oral argument, at the hearing, counsel for Leon amplified his submission on the exceptional 
circumstances. It is found in the following exchange: 

“THE PRESIDENT: What are the exceptional 
circumstances that (sic) are relying upon as a basis for 
reopening the appeal? 
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MR. FARQUHARSON: What we say is truly exceptional, 
my Lords, are these things: First and foremost, the court 
would be aware that Delano Noel, who was a juvenile witness 
in the trial in the court below was an escapee from the boys 
school. And the court would have seen that counsel for the 
respondent would have referred to the fact that Mr. Leon 
himself was an escapee in the course of his trial. And, my 
Lords, we think that it is beyond exceptional that there 
should be two escapees involved in the same trial, my Lords. 
We hope that that remains exceptional. 
 
Secondly, my Lords, in the course of the Supreme Court 
trial, as is common ground between the parties, Justice 
Turner ordered an investigation into whether the police had 
been involved in a perversion of justice, or whether it was 
other parties who were involved in that perversion of justice. 
 
Obviously, my Lords, the officer who is alleged to have taken 
part in that perversion of the course of justice was the same 
officer whose evidence was accepted by the court as against 
that of Mr. -- 
 
THE PRESIDENT: Yes, but are these not arguments that 
could have been advanced at the trial -- at the appeal -- at the 
appeal? 
 
MR. FARQUHARSON: Well, my Lord, I can't say that they 
could not have been advanced on appeal. What I can say is 
that they were not before the court on the appeal. 
 
THE PRESIDENT: Yes, but they were not advanced by the 
appellant at the time of the appeal and the appeal was 
decided. He is now seeking to advance other grounds that he 
could have advanced at the time of the appeal but did not. 
 
MR. FARQUHARSON: Yes, my Lords. But I am sure the 
court is aware that all the authorities say that in these 
circumstances where an issue of great injustice is said to have 
taken place, my Lords, the fact that they were not advanced 
at the time is not conclusive of the application. And you will 
have seen in the case of Walker, for example, my Lords, that 
where the court is of the view that the evidence, if it had been 
adduced at trial would have acted on the mind of the jury, 
that even after the fact, even though they were not advanced 
at the time, they would be admitted into the hearing as fresh 
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evidence if the court is of the opinion that it is something 
which could have acted on the mind of (sic) jury and may 
have led to an acquittal. 
 
THE PRESIDENT: Yes, but that would be something you 
would advance at the time of the appeal itself, hey?” 
 

And later: 
“THE PRESIDENT: Sorry. Mr. Farquharson, is there any 
other exception (sic) circumstance other than that identified 
in paragraph 19, which you have just advanced by referring 
us to the transcript. Is there any other exceptional 
circumstance which would justify the reopening of the 
appeal? 
 
MR. FARQUHARSON: I was just about to advert to it, 
my Lord. 
 
THE PRESIDENT: Get quickly to it. 
 
MR. FARQUHARSON: I was already at it, my Lord. I am 
only delayed because of your question. 
 
THE PRESIDENT: Okay. Very good. Sorry. Let us get to it. 
 
MR. FARQUHARSON: My Lords, Leon was charged 
jointly with a co-defendant, Dennis Mather. Mather was the 
beneficiary of a directed acquittal by the trial judge. On 
directing the acquittal of Mr. Mather, in the light of the 
judgment in David Collins' matter, my Lords, and in other 
matters, including Daniel Coakley's matter, my Lords, 
which was recently before your Lordships on a similar 
application, Mr. Coakley's co-defendants all had their 
convictions overturned, and the court said in those 
circumstances, that qualified as an exceptional circumstance 
that would cause Mr. Coakley's conviction to be set aside as 
well; and in the David Collins case, my Lords, the court did 
an exhaustive review of the cases going all the way back to 
Shannon with respect to the rule of law which says that if two 
persons are charged with an agreement or common -- joint 
responsibility for an offence and one of them is acquitted -- 
 
THE PRESIDENT: Mr. Farquharson, was this argument 
available in 2018 when this appeal was heard? 
 
MR. FARQUHARSON: Yes, my Lord. I think it ought to 
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have been, my Lord, because David Collins' case was decided 
the year before. 
 
THE PRESIDENT: Exactly. Okay. What are the other 
exceptional circumstances? 
 
MR. FARQUHARSON: Those are the exceptional 
circumstances that we set out, my Lords. And we say that 
clearly there has been great injustice done to Mr. Leon. 
 
THE PRESIDENT: Yes. 
 
MR. FARQUHARSON: And -- 
 
THE PRESIDENT: Thank you very much, Mr. 
Farquharson…” 
 

12. The lynchpin of the argument on behalf of Leon is that during the course of the trial the judge 
asked the prosecution to investigate the circumstances under which a statement from a juvenile 
Delano Noel was obtained and the circumstances by which Noel changed his evidence and 
became a hostile witness.  
 

13. It is difficult to see how these matters could be exceptional circumstances which justifies 
reopening an appeal heard and decided more than three years ago.  

 
14. As pointed out during oral argument, each and every point raised by Leon was available to him 

when he first challenged his conviction when he appealed to the Court. What he is in fact 
seeking to do is to reargue his appeal on different grounds, notwithstanding that the matters 
complained of, if they had any merit, could have been argued when the appeal was first heard. 

 
15. The issue of the investigation requested by the judge is simply a red herring. Noel gave his 

evidence at the trial and whatever may have been the circumstances under which he gave an 
out of court statement to the police or became a hostile witness, though interesting, did not 
change the evidence before the court upon which Leon was convicted. Even if it had merit, it 
was certainly something that occurred during the trial and known to Leon and his counsel before 
the appeal was heard in 2018. It could have been raised then. It would be wrong to reopen the 
appeal to allow Leon to raise it now. 

 
16. There must be finality in criminal matters. I repeat what Barrow, JA (as he then was) said in 

Dwight Liburd v The Queen HCRAP 2008/003 in relation to time limits for appealing: 
 

“[4] …the victims of crime, their families and friends, as well 
as witnesses must be able to rely on the certainty of the time 
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limits imposed by the law and to believe that if no appeal is 
filed before time expires there is closure.” 

 
17. The same factors apply to the issue of reopening an appeal. There must be finality in criminal 

litigation. Appellants must bring their entire case when they appeal. They cannot advance some 
grounds available to them and after their appeal on those grounds is rejected, years later, come 
back to the court saying I want to reopen my appeal because I have further grounds which I 
could have raised at the appeal but did not do so. Once an appeal is heard and determined, there 
must be closure. It is only in exceptional circumstances will a court reopen a decided appeal. 
This is not one of them. 
 

18. In my judgment, the application to reopen this appeal must be refused. 
 

 

_____________________________________________ 
The Honourable Sir Michael Barnett, P 

 
19. I agree 

 

_____________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 

 

 
20. I also agree.  

_____________________________________________ 
The Honourable Mr. Justice Evans, JA 

 


