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Civil Appeal- The Law of Property and Conveyancing (Condominium) Act 1965 – Section 14 (2)
(c ) Law of Property and Conveyancing (Condominium) Act- Condominium – Declaration of
Condominium- Bye Laws

The appellant commenced an action by way of Originating Summons filed in August, 2012. He
subsequently filed an Amended Statement of Claim and two Re-Amended Statement of Claims.
His claim was for damages resulting in unlawful or overcharged fees between the July 2007 to
August 2012 that were not provided for by a Declaration of Condominium dated the 31st

December, 1968 and Amended Declaration. He also claimed the loss of rent following the
disruption of power which he alleged was done by the respondent sometime in July and August
2012. The appellant filed a Summons on 4 July 2016, seeking to dispose of the matter on a
preliminary point of law, namely, whether the respondent had unlawfully charged the appellant
to rent his unit and whether such charge was an unjust enrichment or unfair restriction or burden
against his right to dispose of his unit and for the determination of whether Section 5.10 of the
bye-laws of Coral Beach Management Company Limited was ultra vires the Law of Property
Condominium Act 1965. The Judge granted an order on October 8, 2020, to hear the matter as a
preliminary legal point. By a judgment dated 9 August 2021, the Judge determined that Byelaw
5.10 was not ultra vires the Condominium Act. On or about 10 August 2021 the appellant
sought to appeal the Judge’s Ruling. On 1 February 2022, after hearing the arguments, the Court
reserved its decision.

Held: Appeal dismissed. The costs of the appeal and in the court below relating to the vires of
the amendment are to be paid by the appellant to the respondent; such costs to be taxed, if not
agreed. All other cost orders remain in place as requested by the respondent.

The appellant takes issue with Byelaw 5.10 because the power to impose the twenty-five percent
charge is not specifically included as a power granted to the respondent by the Act or the
Declaration. Section 12(2)(g) of the Act enables the body corporate "to exercise any other
powers as may be conferred upon the body corporate by the Declaration or the byelaws. By
the amendment to the Declaration in 1978 conferred on unit owners the ability to rent their units
and granted to the respondent the power to levy a twenty-five percent charge on the gross rental
charged by a unit owner for the temporary use of his unit by a guest.

There is nothing in the Act that precludes such an amendment specifically or by inference. It
must be accepted that the Act recognises that circumstances may change - as indeed happened in
the present case - which will require adaptations to be made to the Declarations and the Byelaws.
There is a degree of elasticity accorded to the unit owners by the Act and, consequently, to the
respondents, to alter those terms in the Declaration or Byelaws that require adaptation due to
changed circumstances. The only restriction on their ability to do so is that the proposed
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amendment cannot be inconsistent with the Act. The twenty-five percent across the board charge
levied on rental units is not objectionable as being ultra vires the Declaration and the Act.

Cannes Resort (Freeport) Limited, et al v Gaudet, et al BS 2004 SC 148 considered
Couture v Toronto Standard Condominium Corporation No. 2187, et al 2015 ONSC 7596
considered
Hampton Court Condominium Association Limited v Terou Bannister and another [2018] 2
BHS J. No. 3 considered
Joan Bowe v Jansel Court Condominium Association CLE/gen/FP155 of 2009 considered
MacFoy v United Africa Company Limited PC Appeal No. 67 of 1960 considered
O'Connor, et al v The Proprietors, Strata Plan No. 51 [2017] UKPC 45 considered
Proprietor Strata Plan No. 64 v Reef Village Estates Limited Civil Appeal No. 2 of 2015
considered
Re Basmadjian and York Condominium Corp 122 DLR (3d) 117 considered
Triple Ecstasy Limited v Bay View Village Management Ltd. Equity Side No. 27 of 1989
considered
Winnipeg Condominium Corp. No. 12 v. Edwardian Estates Ltd (1995), 100 Man.R.(2d) 234
(CA) considered

__________________________________________________________________________

JUDGMENT
_________________________________________________________________________

Judgment delivered by The Hon. Mr. Justice Jon Isaacs, JA

1. On 1 February 2022, we heard the submissions of Counsel; and reserved our decision. We
render it now.

Background

2. The parties to this action are part of a condominium established pursuant to the Law of
Property and Conveyancing (Condominium) Act ("the Act"). The respondent is the
management company/body corporate of the Coral Beach Apartment Hotel and
Condominiums ("the CBAHC") statutorily mandated by section 13 of the Act to operate the
condominium in accordance with the Act and such relevant byelaws.

3. The appellant is the owner of apartment unit 1704, Building A of the respondent. He is a
shareholder of the respondent by virtue of his ownership and pursuant to section 7 of the Act.

4. The CBAHC was established pursuant to a Declaration of Condominium made on 31
December 1968 ("the Declaration"). As a result of the Declaration, the property operated by
CBAHC became subject to the provisions of the Act.

5. On 10 February 1978, members of the respondent adopted a resolution by unanimous
consent which resulted in an amendment to the Declaration with the following effect:
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"The Bylaws presently applicable to the Coral beach Apartment
Hotel shall henceforth be null and void and the Bylaws
contained in the First Schedule hereto shall henceforth be read
and constructed as the Bylaws applicable and in force with
respect to the Coral Beach Apartment Hotel."

6. The amendment effected the unanimous rejection of the statutory Byelaws and their
replacement by new Byelaws which introduced, inter alia, a new regime for the rental of units.
Of particular interest to the Court is Byelaw [5] found in the First Schedule to the
Amended Declaration which provides as follows:

“RULES RELATING TO RENTAL OR LEASING OF UNITS

[5] It is recognised that all Owners have the absolute right to the
peaceful use and enjoyment of their apartment unit and of the
Common Areas including the right to the use of such Units by
authorised guests, and the right to rent or lease or to sell such
units. However, to insure the proper use of the premises, to
insure the safety and security of the occupants, and to insure the
continuing value of the investment of all Owners the following
Rules and Regulations have been adopted by the Board of
Directors regarding any renting, leasing or sale of any
apartment unit.

5.1 No apartment unit shall be used or occupied by any person
or persons other than the Owner and his immediate family
unless there has been first filed with the office a written notice
from the Owner granting authority for such occupancy and
giving the name of such guest or guests, and the period of
occupancy.

The owner shall be liable for any charges incurred by guest
using his apartment unit.

5.2 Any Owner may rent his apartment unit individually, or
through an authorised agent subject to the Rules set forth
herein.

5.3 No unit shall be rented or leased to any tenant without the
prior written approval of Coral Beach Management Company
(hereinafter referred to as the Company’) and

a) Any unit that is to be offered for rent or lease must be listed
by the Owner thereof with the Company, and the Company
shall act for and on behalf of such Owner as his agent; and
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b) Keys to all such units must be deposited with the Company,
and no keys are to be furnished to any other agent, and access to
any unit be only through and with the knowledge of the
Company.

5.4 The Owner may also list any unit for rent or lease with any
other agent or firm that holds a proper license for the conduct
of such business and that in the case of such listing, the Owner
must advise such other agent or firm of the applicable Rules and
Regulations governing the rental and leasing of units at Coral
Beach Apartment Hotel and that such agent must agree, in
writing, to abide by all such Rules and Regulations or

The Owner may request the Company to list the unit with any
member of the Freeport Real Estate Board, and any members of
such Board shall be authorized to rent or lease the subject unit
upon the regular terms and conditions as to commissions and
other cost or payments, except however any member of the
Freeport Real Estate Board (or any other agent) not agreeing
to be bound by the Rules and Regulations as now set up and
adopted and as may be amended from time to time, shall be
prohibited from showing any units or conducting any business
as to such unit at Coral Beach Apartment Hotel.

5.5 If the Company or its agent rents or leases such unit it shall
be paid the fees and usual commission as charged by the
Freeport Real Estate Board.

If the rental or leasing is made by a member of the Freeport
Real Estate Board no further commission or fee shall be payable
to the Company except however, the Company shall be
reimbursed for any costs or expenses incurred by it at the
Owner’s request and authorization.

5.6 Prior to any unit being rented or leased the Owner or agent
shall submit to the Board of Directors in writing the following
information in reference to any prospective tenant:

a) the designation of the unit to be rented or leased;

b) the name of the intended occupant or occupants,
listing such person separately,

c) the term of the rental or lease

d) the rental to be paid

e) for persons who are a permanent or regular resident
of the Bahamas the following information must also be
furnished:
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i. present address of each individual

ii. place of employment

The Board of Directors reserves the right to reject any
prospective tenant for cause.

Approval or rejection shall be in writing.

If any prospective tenant should be rejected the Owner or agent
may appeal such decision to the Board of Directors, and request
a hearing thereon.

Under no conditions, however, shall any person or persons
occupy any unit on a rental or lease basis, until such occupancy
has been approved in writing by the Board of Directors, or its
authorized agent.

If the Owner or agent shall permit such occupancy, prior to
approval, the Board of Directors reserves to itself the right to
take any disciplinary action deemed proper, including the
discontinuance of any and all services, including electric, and
water, to the particular unit.

5.7 It is the responsibility of the Owner of any unit to furnish
and have available within such unit any equipment, supplies or
furnishings as have been agreed to with the tenant.

5.8 Hotel services shall not be available for rental apartments
(except those in the Hotel Pool)

Maid service, and other services are available and such may be
arranged for at the Front Desk at the established charges.

5.9 No owner shall rent his unit for short term occupancy on
any regular basis (Short Term being defined as any rental or
occupancy for a period of time less than Thirty (30) days). Such
short term rental shall, however be permitted from time to time
subject to the following:

a) such rentals are to persons not regularly resident on Grand
Bahama

b) the owner shall have advised the Front Office in advance of
the name of the person or persons to whom rented

c) the period of occupancy

d) the rental rate charged or to be charged
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e) whether the rent has been collected in advance by the Owner
or whether the rent is to be collected from the occupant on his
arrival or departure.

5.10 The Company shall deduct Twenty-five percent (25%)
from the gross rental to cover the expenses for the above
services and shall credit the balance of the rental to the Owner’s
Maintenance or other accounts. If no maintenance or other
charges are owing by the Owner such rental income shall be
forward (sic) to the Owner at his request or credited to future
maintenance.

5.11 The Board of Directors reserves the right to evict any
tenant of any unit for cause, or for the breach of any of the
Rules and Regulations set forth herein or as may be established
hereafter.

It shall be the responsibility of the Owner to notify the tenant of
the Rules and Regulations applicable to and during his tenancy
including the right of the Directors to void any Rental
Agreement or Lease for a violation of the Rules and Regulations.

Failure of the Owner or his agent to notify any tenant shall not
limit or void the right of the Board of Directors under this
clause.

5.12 The Company through its Board of Directors be and
hereby is authorised to take any necessary action to enforce this
motion, including refusing access to the premises of any firm or
agent who violates these Rules and Regulations and further to
take any actions deemed appropriate against any owner
violating the provision hereof including terminating any and all
services to the applicable unit and including the discontinuance
of electrical and water services and if deemed appropriate by
the Board of Directors refusal of entry to the unit involved by
installing thereon a lock or locks such to be removed only
when there has been compliance with the Rules and
Regulations." [Emphasis added]

7. It appears that the expression "the above services" appearing in Byelaw 5.10 relates to the
fees and usual commission as charged by the Freeport Real Estate Board if the respondent
or its agents lease a unit, the established charges if maid services are used, and reimbursement
for any costs or expenses incurred by it at the Owner’s request and authorization. During
his submissions, Mr. Whittaker did describe the costs involved in having the Board convene to
consider rental applications but those are not costs envisaged by the amended Declaration; and
cannot properly be levied on a unit owner.

8. The appellant purchased his unit subsequent to the amendment to the Declaration.
Therefore, it must be inferred that he was aware of the amendment when he bought into the
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condominium. A basic contention by the respondent is that the appellant is debarred from
challenging the amendment as ultra vires because he bought his unit with the knowledge that
Byelaw 5.10 was in existence. This argument may be disposed of quickly.

9. If the twenty-five percent (25%) charge stipulated in Byelaw 5.10 is not authorised by the
statute and does not fall within the powers granted to the body corporate by section 14(2)(g) of
the Act, the imposition of the charge is invalid and of no force and effect. As stated by Lord
Denning inMacFoy v United Africa Company Limited PC Appeal No. 67 of 1960:

"If an act is void, then it is in law a nullity. It is not only bad, it
is incurably bad."

10. Thus, whether or not the appellant was aware of Byelaw 5.10 or not, would be of no
moment if it is found to be inconsistent with the Act. See paragraph 41 of the decision of Isaacs,
Stephen, J in Cannes Resort (Freeport) Limited, et al v Gaudet, et al BS 2004 SC 148
which, although a decision of a court at first instance, finds favour with me.

11. Continuing with the history of this appeal, the appellant filed an Originating Summons on
12 August 2012, in the Supreme Court, seeking the determination of certain questions; and the
relief flowing from the answers. I set them out:

"1.Whether in the circumstances Management has the right to
terminate power to the Condominium Unit of an Owner for
non-payment of a rental fee.

2. Whether Management has any right to take money from the
account of an Owner or his Unit without reference to the
Declaration and any amendments.

3. An inquiry of what (if any) amount is due to Management by
the Owner.

4. Costs.

5. Further or other relief."

13. At some point in time, Longley, J (as he then was) ordered that the action was to be
converted from an originating summons to a writ action and that the appellant file a statement of
claim. Mr. Gouthro informed us that:

"The judge, Justice Longley (as he then was) made an order
that it be changed to a writ action and he gave an injunction
that the respondent/defendant stopped charging until further
order. And he said that whatever monies that the plaintiff
currently owed for the 25 percent rental was to be put in escrow.
So there was an escrow account in my trust account. It has
$11,000, and it is in escrow pending the outcome of this decision
today."
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14. Over the course of this litigation, (the case has been ongoing for some ten years) the
appellant had adjusted his claim by an Amended Statement of Claim and two Re-Amended
Statements of Claim before ultimately settling on a claim for damages resulting from unlawful
or overcharged fees between the 14 July 2007 to the 13 August 2012 that were not provided for
in the Declaration or Amended Declaration; loss of rent following the disruption of power which
he alleged was done by the respondent sometime in July and August 2012. The respondent took
issue with the claims.

15. The appellant filed a Summons on 4 July 2016, seeking to dispose of the matter on a
preliminary point of law, namely, whether the respondent had unlawfully charged the appellant
to rent his unit and whether such charge was an unjust enrichment or unfair restriction or burden
against his right to dispose of his unit. He also sought his costs. The Judge granted an order on
October 8, 2020, to hear the matter as a preliminary legal point. The issue for determination by
the Judge was distilled further in the submissions of the appellant to the following:

"Is Section 5.10 of the bye-laws of Coral Beach Management
Company Limited ultra vires the Law of Property
Condominium Act 1965 ..".

16. A curious element to this appeal is that during the hearing before us the following
exchange between Mr. Gouthro, Mr. Whittaker and Crane-Scott, JA occurred:

"CRANE-SCOTT, JA: So Justice Hanna-Adderley agreed that
the crux of the dispute lay in the construction of some section of
the byelaws?

BETHELL, JA: 5.10, yes.

MR. GOUTHRO: 5.10 exactly.

MR. WHITTAKER: My Lady, I think it is important to also
provide the full understand or the full background as the
appellant has withdrawn his case for the return of the sums, and
that is in the record of appeal. And if you look at the transcripts
you will see that Mr. Gouthro actually withdrew the claim of
unjust enrichment that he just mentioned. So I think that is
helpful.

CRANE-SCOTT, JA: Yes, that is too. But it is only a legal
question.

MR. WHITTAKER: Yes.

CRANE-SCOTT, JA: Construction of the law, 5 point what is it?
11, you said?

MR. GOUTHRO: 5.10; 510. But even though the plaintiff
withdrew the claims of unjust enrichment, Justice Hanna-
Adderley ordered that once the decision had been made on the
preliminary legal point, that it would be referred back to the
Registrar for an assessment of who owed what to who.
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MR. WHITTAKER: I disagree with that.

ISAACS, JA: Just before we hear your disagreement. Mr.
Gouthro, can you repeat what you just said?

MR. GOUTHRO: Yes. So the judge at the hearing on the issue,
the preliminary point, whether to hear the preliminary point,
she asked the appellant/plaintiff whether they would withdraw
their claims so that the matter would be -- her reasoning was
that the whole matter would be determined by the preliminary
point issue. So that she was trying to make sure that once the
preliminary point legal issue was decided that that would be the
end of the litigation. The litigation had been dragging out. The
judge was obviously extremely busy, you know, had many other
matter to deal with, so all the parties decided that it would be
better to have a final ending to the matter. And once the
decision on the legal point was made, that it would be referred
back to the Registrar for the assessment of who owed what.
Because, remember, the $11,000 is still in escrow. So there had
to have been a finalization of that $11,000 in escrow.

CRANE-SCOTT, JA: What is the status of the originating
summons and the statement of claim? Were those withdrawn?

MR. GOUTHRO: The originating summons was withdrawn.
The statement of claim -- all the claims in the statement of claim
were withdrawn, except for the issue -- the preliminary legal
issue. And once the preliminary legal issue was decided, then the
claims would be decided as far as who owed what money to
who." (pages 29-31 of the transcript dated 1 February 2022).

17. I am uncertain why the Judge thought it necessary to query if the appellant would
withdraw his claims for her to determine a preliminary issue or why the appellant would
acquiesce in withdrawing his claims before the preliminary issue was determined. Be that as it
may, what is very clear is that the Judge's Order of 8 October 2020, in relation to the
preliminary issue was not appealed; and the only question for the Judge's determination was
whether Byelaw 5.10 was ultra vires the Act.

The Judge's Decision

18. By a judgment dated 9 August 2021, the Judge determined that Byelaw 5.10 was not ultra
vires the Act. In her judgment, under the rubric "Discussion", the following appears at
paragraphs 39 and 41 through 44 inclusive:

"39. The Courts are not strangers to these types of matters
involving condominium disputes. While Counsel for the Plaintiff
has sought to rely on Canadian cases in support of the Plaintiffs
contention, it is important to note that those cases were
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determined based on the statutory regime of the relative
province or state. Mr. Gouthro has submitted that the
provisions of the Canadian Condominium Act are similar.
However I cannot accept that submission as both Acts are in
stark contrast to one another. In particular, the case of Re
Basmadjian and York (supra) was determined upon
consideration of sections 3(5), 28(1) and 28(4) of the Canadian
Condominium Act. These provisions highlighted above are not
found in the Act and as such I do not find the case nor the
Canadian cases to be persuasive authority on the issue.”

....

41. Section 14(2) of the Act states that one of the powers of
the body corporate is to establish funds for administrative
expenses sufficient in the opinion of the body corporate for the
operation of the property, for the payment of any premiums of
insurance, for the establishment of reserves for capital
improvements or renewals of common property and the
discharge of any other obligations of the body corporate. I am of
the view that the 25% deduction from the gross rental to cover
“hotel services” ( i.e. maid services or otherwise)amounts to
administrative expenses for the operation of the property.
Section 14(2)(a) itself allows the body corporate to determine
the way in which these administrative expenses are to be utilized
after it is established.

42. Additionally and more importantly, I also accept Mr.
Whitaker’s submissions on the applicability of Section 14(3) and
14(2)(g) of the Act and that the enforcement of the rental
byelaws provided in the Amended Declaration falls within the
duties and powers conferred upon the Defendant under these
provisions of the Act. I am also of the view that Section 14(2) of
the Act sets out the powers of a body corporate which include
any other powers conferred upon it by the Amended
Declaration and the Bye-Laws and once lawfully made are
binding on all unit owners. As such Section 14 of the Act must
be read as a whole.

43. While the Plaintiff alleges that Section 5.10 of the
Amended Declaration is ultra vires and as such he has been
disadvantaged by it, a read of the provision itself paints another
picture. In particular, once hotel services are paid from the 25%
deduction, the balance of the same is applied to the Owner’s
maintenance or other accounts and if there are no balances
owed, the rental income can be forwarded to the Owner’s
maintenance or accounts and if there are no future balances
owed, the rental income can be forwarded to the Owner or
credited to future maintenance as the owner directs. Firstly, the
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fallacy in the Plaintiffs argument is that these provisions were
only applicable to him but no evidence was adduced to establish
that only the Plaintiff was subjected to these provisions of the
Amended Declaration. Secondly, in what way has the Plaintiff
and any other unit owner been disadvantaged by a provision
that is to his benefit. At the end of the day the 25% is in some
way applied to the unit owner’s maintenance or other accounts,
if any or is returned to him.

44. Further, as stated above in paragraph 40, if the unit
owners took issue with any provisions of the Amended
Declaration they were well within their rights to convene an
AGM, hold a vote and effect such change and this avenue is still
open to the unit owners and such change ought not be made by
the Court. In the circumstances, the Plaintiff is bound by that he
agreed to upon his purchase of the unit which includes the said
processes outlined in governing documents"

19. The appellant has taken issue with the Judge's decision; and by a Notice of Appeal filed
on or about 10 August 2021, expressed the following grounds of appeal:

"1. The learned Honourable Justice erred in that she failed to
apply or adequately apply the relevant case law erroneously
preferring the case of Joan Bowe v Jansel Court Condominium
which was not relevant to the case of Re Basmadjian.

2. The learned Honourable Justice erred in that she failed to
adequately consider the submissions of the Plaintiff attached
hereto and specifically the submission at paragraph 9 of the
attached submissions that Section 5.10 is void for uncertainty
as revenue raising resolutions need to be a dollar amount rather
than a percentage.

3. The learned Honourable Justice erred in that she failed to
adequately consider specifically the submission at paragraph10
of the attached submissions whether Section 5.10 is void as
being a fetter on the Plaintiff’s constitutional right under
Section 26(8) and section 27(1) of the Constitution to dispose of
his property.

4. The learned Honourable Justice erred by placing too much
reliance on the Defendant’s submissions attached hereto
specifically the submission of the Defendant at para.22 of the
Defendant’s submissions that the Condominium Act is similar to
the Companies Act.

5. The main issue on appeal is that the learned Honourable
Justice erred in that she preferred (without expressly stating
such) the view that the Amended Declaration took precedence
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over the Condominium Act implying that condominium owners
could defeat the intention of Parliament that common expenses
of the condominium be shared amongst all condominium
owners as per their unit entitlement."

Condominium Concept Explained

20. Gonsalves-Sabola, J in the Supreme Court case of Triple Ecstasy Limited v Bay View
Village Management Ltd. Equity Side No. 27 of 1989, while discussing the construction to be
placed on section 21 of the Act (the nature of a charge lodged at the Registry of Records
charging the unit for failure to pay arrears of common condominium expenses), provided a brief
history of the Act illustrating the concept behind condominiums:

"7. The Condominium Act, enacted in 1965, introduced in the
Bahamas the condominium concept of ownership of property
whereby a building could be subdivided among several owners,
each owner owning absolutely his compartmentalized unit but
yet having defined rights over other parts of the property,
subject to his liability to make financial contributions towards
the general maintenance of the condominium. Obviously the
success of the condominium idea would depend on the punctual
discharge by the unit owner of his financial obligations. Not
surprising therefore is the creation by Parliament of machinery
for effectively protecting the rights of units holders against
breach by any of them of these financial obligations, viz: the
automatic constitution of a charge on the unit by non-payment
when due of any contribution, then the conferment on the body
corporate operating the property of the same powers of sale as
enjoyed by a mortgagee under CLPA."

21. As Gonsalves-Subola, J opined, for a condominium to subsist, it is necessary that each
unit owner discharge his financial obligation promptly. The problem arises however, whenever a
challenge to the revenue raising power of the Board is made to the court. This means that
whatever measure the Board had intended to employ, must await a decision of a court; and in the
meanwhile, it must place into abeyance the proposed measure. A consequence of such delay,
beside the legal costs incurred due to the court action, is the inability of the Board to utilize the
funds it would have realized had the measure been implemented.

The Law of Property and Conveyancing (Condominium) Act

22. For convenience, I have set out below those provisions of the Act that have a bearing on
the determination of this appeal.

23. Section 3 of the Act pertains to definitions of words that appear in the various provisions
in the Act. "common expenses" is defined as follows:
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“common expenses” means — (a) all sums lawfully levied
against unit owners by the body corporate; (b) the expenses of
the operation of the property; (c) other expenses agreed upon as
common expenses by the body corporate; (d) expenses declared
to be common expenses by the provisions of this Act or by the
Declaration or the byelaws;"

24. Section 4 of the Act provides for the contents of a Declaration, i.e., the instrument(s) by
which property is subjected to the provisions of the Act, and says, inter alia as follows:

"4. (1) ...

(j) the byelaws applicable to the property;

(k) any other matters (not inconsistent with the provisions of
this Act) in connection with the property which the person
or persons executing the Declaration may deem desirable to
prescribe;

...

(4) The unit entitlement of a unit shall be expressed in the
Declaration as a fraction or percentage and shall be fixed either
—

(a) as the approximate proportion that the estimated value of
the unit at the date of the Declaration bears to the then
aggregate estimated value of all the units taken together; or

(b) as the approximate proportion that the floor area of
the unit at the date of the Declaration bears to the then
aggregate floor area of all the units taken together,

but such proportion shall reflect any substantially exclusive
advantages that may be enjoyed by one or more unit owners
but not all unit owners in a part or parts of the common
property." [Emphasis added]

25. I pause here to note that the underlined portion of section 4 of the Act authorises a level
of discrimination between unit owners dependent on a unit owner's access to common property
greater than that enjoyed generally by other unit owners. However, this is a "unit entitlement"
that is to be expressed as a fraction or percentage and is to be fixed as set out in (a) or (b).

26. I note also, that those who execute the Declaration or amend it, may prescribe by
inclusion, any other matter they deem desirable as long as it does not conflict with the provisions
of the Act.

27. Section 7(4) of the Act provides as follows:

"(4) The unit entitlement of any unit shall determine the
quantum of the undivided share in the common property



15

appertaining to each unit and, unless the Declaration or the
byelaws otherwise provide —

(a) the voting rights of the unit owner; and

(b) the proportion of the common expenses payable from
time to time as contributions by each unit owner.

(5) The unit entitlement shall have a permanent character and
shall not be varied unless all the unit owners affected consent
thereto, such consent being given in the manner prescribed by
the relevant Declaration."

28. Section 13(1) of the Act states:

"13. (1) The operation of the property shall be vested in a body
corporate constituted in the manner provided by this section
and such body corporate shall have the powers and duties
prescribed by this Act and the relevant byelaws." [Emphasis
added]

29. Section 14(2) and (3) of the Act states, inter alia:

"(2) The powers of the body corporate shall include the
following —

a) to establish funds for administrative expenses sufficient
in the opinion of the body corporate for the operation of
the property, for the payment of any premiums of
insurance, for the establishment of reserves for capital
improvements or renewals of common property and the
discharge of any other obligations of the body
corporate;

b) to determine from time to time amounts of money to be
raised for the purposes aforesaid;

c) to raise the amounts of money so determined by levying
contributions on the unit owners in proportion to the
unit entitlement of their respective units;

…

g) to exercise any other powers as may be conferred upon
the body corporate by the Declaration or the byelaws.

(3) All agreements, decisions and determinations lawfully made
by the body corporate in accordance with this Act, the relevant
Declaration and byelaws shall be deemed to be binding on all
unit owners."
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30. Section 15(1) of the Act states in part:

"15. (1) Subject to the provisions of this Act, the byelaws shall
among other things provide for the following matters —

...

(g) the operation of the property; and

(h) the determination and collection of common expenses."

31. Section 15(2) of the Act states:

"(2) The byelaws may among other things provide for the
formulation and enforcement of such restrictions on and
requirements respecting the use and maintenance of units and
the use of all common property, not set forth in the Declaration,
as are designed to prevent unreasonable interference with the
use of their respective units and of the common property by the
several unit owners. Such byelaws may restrict the user of
certain parts of the common property exclusively to certain
units."

32. Again, it may be seen that certain units may enjoy access to what is considered "common
property" which is barred to other unit owners. So once again, a degree of discrimination, to wit,
unequal treatment, between unit owners is ingrained in the Act.

33. For completeness, I set out section 23(2) of the Act:

"(2) Every unit owner and any person deriving any interest in
the unit or the common property appertaining thereto from
such unit owner shall strictly comply with the covenants,
conditions and restrictions set forth in the relevant Declaration
or byelaws or in any deed of title relating to the unit and all such
covenants, conditions and restrictions shall run with and bind
the land."

The Declaration

34. Clause 21 of the Declaration dated 31 December 1968 provides as follows:

"That all expenses incurred by the Management Company in
connection with the discharge of the duties referred to in Clause
20 hereof and any administrative or operational costs incurred
by the Management Company are hereinafter referred to as
"common expenses" which shall include the cost of complying
with any notice or Order issued by a competent public authority
and any rates, charges, taxes or assessments on the said
property and Buildings as a whole and the Management
Company shall be entitled to recover such common expenses
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from the Unit owners for the time being by contributions to be
made by each Unit owner at whatever intervals the Directors of
the Management Company may think fit and the amount of
which is to be calculated in accordance with Clause 22 hereof
provided however that ..."

35. Clause 22 provides that unit owners are to pay contributions in proportion to their unit
entitlement subject to certain conditions that are not applicable to the present appeal.

36. The Byelaws in the Declaration are found in the Second Schedule to the Declaration. It is
significant that the amended Declaration dated 10 February 1978, purports to amend those
byelaws. The amendment does not amend Clauses 21 and 22 of the Declaration. It stands to
reason, therefore, that those Clauses are still extant notwithstanding the amendment to the
previous Byelaws.

Case for the Appellant

37. Mr. Gouthro argued, in effect, that the body corporate cannot change the Byelaws to
contravene the provisions of the Act; and that by extracting twenty-five percent of the gross
rental amount for services rendered to those who rent their units, the respondent has gone beyond
the statutory powers invested in it by section 14 of the Act. He posits that section 14 of the Act
only authorises the respondent to raise funds by levying contributions on the unit owners in
proportion to the unit entitlement of their respective units.

38. In support of his position he relies upon, inter alia, Re Basmadjian and York
Condominium Corp 122 DLR (3d) 117 and Proprietor Strata Plan No. 64 v Reef Village
Estates Limited Civil Appeal No. 2 of 2015.

39. The head note in Re Basmadjian, reveals, inter alia:

"The respondent condominium corporation passed a by-law
which purported to levy a monthly rental administration charge
against unit owners who leased their units. The applicant
refused to pay the additional charge and the respondent then
registered a lien against her unit for arrears of common element
expenses. The applicant then brought this application to
construe the by-law. Held, the by-law was ultra vires the
corporation."

40. At page 5 of his judgment, Maloney, J said:

" 28(4) The by-laws shall be reasonable and consistent with this
Act and the declaration. The validity of any by-law, therefore,
must be examined in the light of the priority given to the
provisions of the Act and the declaration. A by-law may be
upheld only if it falls within the matters contained in s.28(1) and
if it is reasonable and consistent with both the Condominium
Act, 1978, and the declaration."

41. Later, at pages 9-10 he said:
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"Since it is readily apparent that the rental administration
charge does not fall within either of these subsections, the
condominium corporation has no right to a lien under s.32(4)
for arrears of such fee."

42. In Proprietor Strata Plan No. 64 v Reef Village Estates Limited Civil Appeal No. 2 of
2015, Blackman, JA identified the issue for determination in paragraph 3 of his judgment as
follows:

"[3] The primary issue for determination in this appeal is
whether a strata corporation, a creature of statute, could by
resolution adopted by a majority of its members, enlarge its
powers of collection of assessments to include sanctions for
late and delinquent payers."

43. The judge at first instance had found that the respondent was not liable for the late fees
and assessments or insurance effected in an entity called The Proprietors Strata Plan 64, Ltd.
Blackman, JA and his fellow Justices agreed with the judge.

44. Mr. Gouthro pressed home his point that the respondent could not levy the twenty-five
percent charge, by adverting our attention to Byelaw 21 which states, inter alia:

"21. That all expenses incurred by the Management Company
in connection with the discharge of the duties referred to in
clause 20 hereof and any administrative or operational costs
incurred by the Management Company are hereinafter referred
to as "common expenses" which shall include the cost of
complying with any Notice or Order ..."

45. He submitted that the very charge the respondent sought to impose on the appellant (to
cover the expenses for the above services) is an administrative or operational cost and is to be
considered a common expense. And as a common expense, the only way the respondent can
raise the money to meet it, is by way of an assessment imposed on all of the unit owners.

46. In Couture v Toronto Standard Condominium Corporation No. 2187, et al 2015
ONSC 7596, the condominium consisted of 44 residential condominium units plus common
areas. The common areas included a parking garage that contained only 32 parking spaces. Thus,
there was not enough parking for each unit to have its own parking space; and the
condominium's Board had the authority to assign the parking spaces. It was expected that the
owners with assigned spaces would actively utilize them, to wit, owners could not store non-
functioning vehicles in their spots. Ms. Couture did; and was sent warning letters by the Board.
She eventually had her car towed but she maintained that she could keep her spot. The Board
disagreed; and terminated her lease of the spot. The dispute escalated. At one point the board
purported to levy a $250 administration fee against the applicant, “for its need to take time away
from other matters to continuously notify [Ms. Couture] of your failing to heed past warnings”
concerning her husband’s behaviour. It seems he was accused of harassing their neighbours. The
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fee was imposed pursuant to Article 10 of Bylaw No. 1 of the condominium corporation which
provided in part as follows:

The contravention of any provisions of the Act, declaration, by-
laws and/or rules of the Corporation, shall give the Board,
subject to its duty to act reasonably in addition to any other
rights set forth in the Act and the declaration, the right to:

(d) impose an administrative fee of up to $250 per incident
against the owner of a Unit responsible for breach of the
Declaration, By-laws and/or Rules of the Corporation by the
owner… as a reasonable cost incurred by the Corporation for
the extra administrative work involved in enforcing the
Declaration, By-laws and/or Rules of the Corporation.

47. At paragraph 35 of his judgment, F.L. Myers, J said, inter alia:

"[35] I agree with Mr. Justice Maloney in Basmadjian v. York
Condominium Corporation No. 52, 1981 Carswell Ont 532 at
para 14, where his Lordship suggested that such bylaws are
ultra vires or invalid for being beyond the powers of the
corporation to enact. Counsel for the condominium corporation
did not point to any provision of the statute empowering the
condominium corporation to enact bylaws allowing the Board to
levy administrative fines. ... While one can understand an
argument to deem a certain minimum amount of damages in
order to avoid the expense and inconvenience of proving trifling
amounts, an administrative fee also has the potential to operate
as an arbitrary weapon. Given the nature of condominium
disputes - involving significant emotional components brought
on by the parties’ ongoing physical proximity - and the policy
favouring consensual dispute resolution mandated by the statute,
I do not 2015 ONSC 7596 (Can Lii) Page: 11 view the power to
levy administrative fees or fines as being commensurate with the
statutory scheme or purpose. Accordingly, I view the
administration fees as improper and the provision that purports
to authorize them as ultra vires the corporation. ..."

The Respondent's Position

48. Mr. Whittaker submitted that the appeal should be dismissed because there is no
allegation of error of law by the Judge or that she just got it wrong. He submits that the
respondent could require the payment of sums for services rendered to those who rent their units.
He relies on the Declaration and the Amended Declaration and argues that the Amended
Declaration was passed in accordance with the Act. He urges the Court to find that under section
4 of the Act, the categories of matters that the Act authorises a body corporate to do are
minimum requirements and was not closed. I agree with his view since section 4(1)(k) of the
Act allows for an expansion of the matters enumerated in the earlier sub-sub-sections, not
included therein that are not inconsistent with the Act.
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49. Mr. Whittaker pointed out that the condominium is a mixed use development and that the
Byelaws function to ensure a degree of stability for the operation of the condominium. This
argument seems to suggest that the respondent ought to be given a certain degree of latitude in
the operation of the condominium so long as its actions do not fall afoul of the Act and/or the
Declaration.

50. Mr. Whittaker, Counsel for the respondent submitted that the actions taken by the
respondent to charge 25% of the gross rental received by a unit owner fell outside the ambit of
the expenses chargeable as a common expense; hence, the respondent could properly charge
those persons who rented out their units for short terms. He cited a number of cases in support of
this contention, most notably, Winnipeg Condominium Corp. No. 12 v. Edwardian Estates
Ltd. (1995), 100 Man.R.(2d) 234 (CA) and O'Connor, et al v The Proprietors, Strata Plan No.
51 [2017] UKPC 45.

51. The head note in the Canadian case of Winnipeg Condominium Corp. No. 12, an
appeal from the Manitoba Court of Appeal, reveals the following:

"A corporate owner of a condominium building applied under s.
23 of the Manitoba Condominium Act to amend its
condominium declaration to authorize its board of directors to
charge a monthly parking fee to the owners of condominium
units having the exclusive use of a parking stall. The Manitoba
Court of Queen's Bench, in a decision reported at 98 Man.R.(2d)
83, allowed the corporate owner's application. Some affected
unit owners appealed. The Manitoba Court of Appeal dismissed
the appeal."

52. The judgment of the court was delivered by Scott, J.C.M.. At paragraph [1] he sets out
the essence of the matter, to wit:

"[1] The sole issue on this appeal is whether a condominium
corporation may charge a monthly parking fee to those owners
of units who have the exclusive use of a parking stall, or whether
the corporation may only do so by way of a percentage
allocation of common area expenses."

53. The question had been answered affirmatively in the court below. The facts of the case
are rehearsed in paragraphs 3 through 9; and I set them out below:

"[3] The facts may be simply stated. The Corporation is the
registered owner of the common elements of a multi-unit
residential high-rise consisting of 407 units, together with an
adjacent parking structure which contains only 283 parking
stalls. Thus, 124 unit holders in the building do not have a
parking stall. Those who do may use it for their own purposes,
or transfer the parking space to another unit holder, or rent it
out.
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[4] The Corporation's condominium declaration contains the
following relevant provisions:

(a) "Common elements" include limited common elements (s.
1(6)).

(b) "Assigned parking stalls" are limited use common elements
(as are balconies or patios immediately adjoining
the units and storage lockers) (s. 14).

(c) The Corporation is obliged to maintain the common
elements including (specifically) the parking areas (s. 17).

(d) In the event of any conflict between the declaration or by-
laws of the Corporation and the Condominium Act, R.S.M.
1987, c. C170, then of course the Act prevails (s. 50).

[5] By the definition section in the Act, "common elements"
means "all the property except the units", and "common
expenses" means the expenses incurred in performing the duties
of the Corporation including "any expenses specified as
common expenses". The declaration states in percentage terms
the proportions in which the owners of the units are to
contribute to the common expenses and to share in the common
interest.

[6] There would be no problem if there were enough parking
stalls to go around. The question that has recently vexed the
Corporation is how to ensure fairly and equitably that only
those persons who enjoy a parking privilege pay for it. All
parties agree that this should be done; the question before this
court is how to do it.

[7] Beginning in 1977, the Corporation resolved the issue by
charging a monthly parking fee per stall to the unit holders with
an assigned stall in the parkade. This was not kept in a separate
account, but deposited into the common element account and
used to maintain all the common elements. This was not a
problem until it became necessary to undertake extensive and
costly repairs to the parkade. A suggested increase in monthly
parking fees resulted in resistance from some unit holders with
parking privileges, including the respondents. Attempts to
amend the declaration to give the Corporation specific authority
did not receive the 80% approval as required by the Act which
resulted in monthly parking fees being discontinued in July,
1991, and an application to the Court of Queen's Bench which
was heard by De Graves J.

[8] Section 5 of the Act is the critical section. The relevant
portions thereof and of s. 14(1) are attached as Appendix A to
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these reasons. Most important is s. 5(1)(h) which mandates that
the declaration contain a statement "expressed in percentages
allocated to the units" with respect to the common expenses and
common interests.

[9] Section 23 of the Act is the authority under which the
Corporation made its application to the Court of Queen's Bench.
It enables "any interested party" to apply to the court for an
amendment to the declaration. Pursuant to s. 23(2) the court is
mandated to consider cls. (a), (b), (c) and (d). The text of this
section is attached as Appendix B to these reasons. The section
by its plain wording gives the court a broad discretion to do
what is "just and equitable", consistent with the "scheme and
intent" of the Act."

54. Counsel for those persons with parking stalls ("the stall owners") argued that "the
condominium declaration makes it clear that parking is a common element and hence a
common expense". That being the case, " the mandatory provisions of s. 5(1)(h) stipulate that
the way in which a common area expense is to be allocated is by a statement expressed in
percentages, which in turn is allocated to the units in the proportion in which the owners are to
contribute to the common expenses. No other method, he says, is legally permissible."

55. I pause to note here that Mr. Gouthro's position in relation to the 25% charge mirrors
that of Counsel for the stall owners. His position is also consonant with the stance taken by the
Ontario court in Basmadjian.

56. To continue, the judge at first instance had found that the stall owners "parking
entitlement vested in some owners as being outside the common element provisions of the Act
and declaration". While the appellate court did not find favour with that holding, the court
found that the judge correctly exercised his discretion under section 23 of the Condominium
Act, R.S.M. 1987, c. C170. Section 23(2) of the Condominium Act, R.S.M. 1987, c. C170
provided as follows:

"23(2) In determining whether to terminate the government of
the property under this Act or to amend the declaration of the
plan, the court shall consider

(a) the scheme and intent of this Act;

(b) the rights and interests of the owners individually and as a
whole;

(c) what course of action would be most just and equitable; and

(d) the probability of confusion and uncertainty in the affairs of
the corporation or the owners if the court does not make an
order under subsection (1)."

57. At paragraph 17 of the decision, Scott, C.J.M. stated:
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"[17] There is no demonstrated inequity in requiring those
owners fortunate enough to have an allocated parking stall to
pay for this privilege not enjoyed by all unit holders by a
specific monthly fee. There is no substance to the argument that
to do so constitutes an indirect benefit to the non-parking
owners. To require the Corporation to assess the parking fee, in
the circumstances of this case, by way of the ordinary
percentage allocation of common expenses would be unwieldy
and unfair. It would necessitate an amendment to all percentage
allocations in the declaration every time there was a change in
the expenses of maintaining the parkade, or a change in the
units themselves. Indeed, just this possibility seems to be
contemplated by s. 5(3)(b) and (h). Section 14(1)(a) is
administrative only and, in any event, cannot in my opinion
override the clear wording of s. 23(2) of the Act which gives a
judge the ability to do what is right in all the circumstances.
Basmadjian v. York Condominium Corp. No. 52, the case relied
on so heavily by counsel for the applicant, was a proceeding to
determine whether the by-law was ultra vires. The court was
not called upon to consider an application to amend the
declaration itself.”

58. I am not certain how useful this case is to the respondent's position since the appellate
court ultimately validated a statutory discretion exercised by the trial judge which is not
replicated in our law. Perhaps it ought to be. Moreover, the court found as a distinguishing
feature that between Basmadjian and the case before them that Basmadjian "was a
proceeding to determine whether the by-law was ultra vires" and Winnipeg addressed "an
application to amend the declaration itself". The present appeal pertains to the vires of an
amendment to the Declaration.

59. In O'Connor (Supra), a Privy Council appeal arising out of the Turks and Caicos Islands,
their Lordships were faced with an issue involving the validity of byelaws that allowed a
Proprietor (unit owner) to rent his Residential Strata Lot (unit) but not for less than one month.
The appellants rented their unit in breach of the byelaw and the respondent had approached the
court for orders restraining them from doing so. I set out the first three paragraphs of Lord
Carnwath's judgment as they provide context to the dispute:

"1. “The Pinnacle” is a condominium development of 34
residential apartments and associated facilities at Providenciales,
Turks and Caicos Islands. It was developed under an agreement
between The Pinnacle on Grace Bay Ltd and the Government
under the Encouragement of Development Ordinance 1972. It
was registered in the Land Registry under the Strata Titles
Ordinance (CAP 9.04) (“the Ordinance”) on 12 September 2005.
The respondent (“the Corporation”) is a statutory body
corporate created under section 4(1) of the Ordinance, which
provides: “The proprietors of all the strata lots contained in any
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strata plan shall, upon registration of the strata plan become a
body corporate.”

2. Section 20(1) of the Ordinance provides that “… the control,
management, administration, use and enjoyment of the strata
lots … shall be regulated by by-laws”. The section authorises the
making and variation of by- laws, including standard by-laws
set out in Schedules 1 and 2 to the Ordinance. Section 20(4)
provides:

“No by-law shall operate to prohibit or restrict the devolution of
strata lots or any transfer, lease, mortgage or other dealing
therewith or to destroy or modify any easement implied or
created by this Ordinance.”

3. The material by-laws for The Pinnacle, which are the subject
of this appeal, were created at the time of initial registration. All
purchasers therefore acquired their strata lots subject to the by-
laws and with knowledge of their terms. They included the
following:

“7.1 Each Proprietor shall:

…

9. Not use or permit his Residential Strata Lot to be used other
than as a private residence of the Proprietor or for the
accommodation of the Proprietor’s guests and visitors.
Notwithstanding the foregoing, the Proprietor may rent out his
Residential Strata Lot from time to time provided that in no event
shall any individual rental be for a period of less than one (1)
month ... (Emphasis added)

…

16. Not use or permit to be used the Strata Lot or any part
thereof for any illegal or immoral purpose, nor for the carrying
on of any trade or business other than periodic renting or
leasing of the Strata Lot in accordance with these by-laws unless
such trade or business activity has been approved in advance by
the Executive Committee in writing, which approval may be
revoked for cause.
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For this purpose “Residential Strata Lot” is defined as “a Strata
Lot which is intended for use as a residence”. The central issue
turns on the construction of the words in italics."

60. The trial judge had found that "the by-law was contrary to section 20(4) and to that
extent invalid, because it was expressed in terms which would restrict the grant of leases of less
than a month. The Court of Appeal disagreed, holding that the by-law was in effect a restriction
on use rather than on leasing as such".

61. At paragraph 20 of his Lordship's judgment, he said, inter alia:

"By requiring rentals, and therefore occupation periods, to
extend for at least one month, the by-law is seeking to ensure the
degree of stability which is necessary to maintain the character
of the residential use. In the Board’s view this is properly
regarded as part of a legitimate restriction on the use of the
strata lot, to ensure that the residential purpose of the
development is protected. It does not involve an impermissible
restriction on leasing contrary to section 20(4)."

62. The judgment in O'Connor supports the right of a body corporate to impose restrictions
on the extent of a unit owner's right to use his unit in order to maintain the quality of life for all
of the condominium's residents. The issue in the present appeal is different as it involves the
imposition of an across the board charge on those who rent their units. Hence, little guidance
may be derived from O'Connor.

63. Additionally, Mr. Whittaker relied on two Bahamian Supreme Court authorities: Joan
Bowe v Jansel Court Condominium Association CLE/gen/FP155 of 2009 in support of the
position that a body corporate can impose conditions that are not specifically mentioned in the
byelaws once they are not inconsistent with the Act; and Hampton Court Condominium
Association Limited v Terou Bannister and another [2018] 2 BHS J. No. 3, in support of the
argument that persons who buy into a condominium are bound by the terms in its Declaration:
section 6(4) of the Act.

64. In Joan Bowe, the body corporate charged the plaintiff an annual fee for the exclusive
use of a locker on the condominium property and a fee for use of a covered parking space. She
had also been fined for parking violations on the condominium's property. She fell into arrears
with the payment of her maintenance and assessment fees; and was said to owe for locker fees,
parking space fees and parking fines ("the fees"). The plaintiff challenged the body corporate's
ability to charge the fees; and as a consequence, its power to place a lien on her unit for those
fees.

65. Senior Justice Gray-Evans identified the issues for her determination at paragraph 20 of
her decision as follows:

"(1) Whether the defendant has the legal right to impose a fee
for the exclusive use of the lockers and parking spaces situate in
the common area of the condominium complex; and if so,
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(2) Whether the defendant could recover such fees by placing a
lien or charge on the plaintiff's unit in the same way as it could
recover arrears of maintenance and assessment charges?"

66. Notwithstanding that neither the Declaration or the byelaws appeared to confer any
express power on the defendant to charge the fees, and the judge found there was no resolution
by the members authorising the defendant to charge the fees, she nonetheless found, by
a combination of references to the Act and the long standing policy of charging the fees, that the
defendant could charge the fees. However, she found that as the fees did not fall within the scope
of "contributions", the defendant could not recover arrears of the fees by a charge or lien on the
plaintiff's unit.

67. A distinguishing feature between Joan Bowe and the present appeal, in my view, is that
in Joan Bowe, the judge had to rely on a long standing policy to support her conclusions
because there was no evidence that the power to charge the fees had ever been agreed upon in a
general meeting. Apparently, even the plaintiff accepted that the defendant could charge the
fees if a resolution authorising the fees to be charged had been passed by a resolution in
a general meeting of the members.

68. I have a sense of unease about the Judge's resort to a long standing policy since such a
policy must accord with the Declaration and the Act. However, that is a matter for another day.

69. In Hampton Court, Madam Justice Indra Charles was faced with an action alleging that
the defendants had breached a restrictive covenant contained in a clause in the byelaws in the
Second Schedule of the Declaration that did not permit unit owners to lease their units for less
than three months. The plaintiff asked for, inter alia, an injunction. Charles, J set out the
defendant's defence at paragraph 6 which was, inter alia:

"They further allege (i) that they have a right to enjoy and use
the Unit consistent with section6(3) and the other relevant
provisions of the Act and the byelaws; (ii) the Plaintiff has no
locus standi to bring this action and (iii) they are not limited to
renting their Unit for the minimum period or term as stipulated
in the byelaws of the Declaration."

70. Counsel for the defendants argued that "since the Defendants have not executed or
authorized anyone to execute on their behalf the Declaration and they were not a party to it, the
provisions of the Act do not apply to the Unit". Charles, J dismissed this submission saying at
paragraph 52:

"52 Secondly, section 6(4) of the law expressly states that when
the Declaration is recorded(not signed by parties),it shall be
binding of all owners of units in the building(which includes the
Defendants) and shall constitute constructive notice to
subsequent purchasers and all other persons. It is common
ground that the Declaration dated 28 April 2008 was filed in the
Registry of Records in Volume 10305 at pages 124 to 185. It is
therefore binding on all owners of units units in the building,
subsequent purchasers and all other persons.”
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71. She held that the defendants were bound by Clause 3 of the byelaws of the Declaration.

72. Hampton Court, like O'Connor merely impeded a unit owner's right to use his unit; and,
the remark I made about O'Connor, applies to Hampton Court as well, namely it is of little
utility in the present appeal.

The Grounds of Appeal

73. Having set out what I consider to be the relevant statutory provisions and those
authorities I deem pertinent to the issues in this appeal, I turn to consider the appellant's grounds
of appeal.

Ground 1 - The learned Honourable Justice erred in that she failed to apply or adequately
apply the relevant case law erroneously preferring the case of Joan Bowe v Jansel Court
Condominium which was not relevant to the case of Re Basmadjian

74. This ground has no merit. In the course of her judgment, the Judge made reference to a
number of authorities beside Joan Bowe, for example, Hampton Court and O'Connor, as
support for the issues raised in the hearing before her. At paragraph 39 of her decision, the Judge
explains why she did not find the Canadian cases persuasive. The appellants do not specify what
aspect of the Judge's reliance on Joan Bowe is preferred that conflicts with the relevant case
law. Inasmuch as the Judge may have preferred the Bahamian authorities over those from
Canada I am satisfied that she was entitled to do so since the Bahamian decisions she considered
arose in courts of a concurrent jurisdiction, in the same jurisdiction.

Ground 2 - The learned Honourable Justice erred in that she failed to adequately consider
the submissions of the Plaintiff attached hereto and specifically the submission at
paragraph 9 of the attached submissions that Section 5.10 is void for uncertainty as
revenue raising resolutions need to be a dollar amount rather than a percentage

75. There is no necessity for a judge to specifically address each and every submission a
party may wish to press on him. The Judge's rejection of this particular submission may be
inferred by her conclusion that the Byelaw was not ultra vires the Act.

76. There is no merit in this ground.

Ground 3 - The learned Honourable Justice erred in that she failed to adequately consider
specifically the submission at paragraph10 of the attached submissions whether Section
5.10 is void as being a fetter on the Plaintiff’s constitutional right under Section 26(8) and
section 27(1) of the Constitution to dispose of his property

77. It does not appear that the Judge addressed her mind to the question whether the
amendment amounts to a fetter on the appellant's constitutional rights. However, I am satisfied
that even if she had, it would have made no difference to her ultimate conclusion since the
amendment did not affect the ability of a unit owner to alienate his property. Furthermore, the
appellant's Originating Summons made no claim related to his constitutional rights or any relief
consequent upon a finding of a breach of his rights.

78. There is no merit to this ground.
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Ground 4 - The learned Honourable Justice erred by placing too much reliance on the
Defendant’s submissions attached hereto specifically the submission of the Defendant at
para.22 of the Defendant’s submissions that the Condominium Act is similar to the
Companies Act

79. I have scoured the decision of the Judge. I did not find a single reference to the
Condominium Act being similar to the Companies Act. Even if I may have overlooked such a
reference, this ground would not have affected my decision. If the Judge accepted that the two
Acts are similar, unless there is some specific finding of the Judge that relied on such acceptance
- and we were not referred to any - that can be of no moment to this appeal.

80. There is no merit in this ground.

Ground 5 - The main issue on appeal is that the learned Honourable Justice erred in that
she preferred (without expressly stating such) the view that the Amended Declaration took
precedence over the Condominium Act implying that condominium owners could defeat
the intention of Parliament that common expenses of the condominium be shared amongst
all condominium owners as per their unit entitlement

81. The Judge made no finding that the amended Declaration defeated the intention of
Parliament that common expenses of the condominium be shared by unit owners as per their unit
entitlement. The effect of the Judge's decision was that there was no prohibition against the unit
owners conferring upon the respondent the power to regulate the rental of units by way of an
amendment to the Declaration.

82. The gravamen of the appellant's complaint ought to have been that the amendments to the
Byelaws could not defeat the language in Clauses 21 and 22 of the Declaration of 1968 as to
what comprised "common expenses" and how funds to meet them were to be raised.

Discussion

83. I had earlier set out the definition of “common expenses”: "(a) all sums lawfully levied
against unit owners by the body corporate; (b) the expenses of the operation of the property; (c)
other expenses agreed upon as common expenses by the body corporate; (d) expenses declared to
be common expenses by the provisions of this Act or by the Declaration or the byelaws", as it
appears in the Act. Between section 14(2)(a), (b) and (c) and section 18 of the Act, the
respondent is empowered to, inter alia establish funds for the operation of the property and to
raise money for that purpose by levying contributions that are due and payable "seven clear days
after the service of a notice in writing of the levying of such contribution".

84. In Chapter 8 of Gilbert Kodilinye's book, "Commonwealth Caribbean Property Law"
(4th ed) the author discusses the condominium legislation found in a number of the
Commonwealth Caribbean jurisdictions, including The Bahamas. When discussing the duties of
the body corporate at pages 122-3 he observed as follows:

"A body corporate is invested by the statutes with certain
powers of management among which are the power to raise
money to cover administrative expenses, employment of staff,
insurance premiums, capital improvements and renewal of
common property; such amounts may be raised by levying
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contributions on the unit owners in proportion to their
respective unit entitlements."

85. The appellant takes issue with Byelaw 5.10 because the power to impose the twenty-five
percent charge is not specifically included as a power granted to the respondent by the Act or the
Declaration. The respondent says that section 14(2)(g) of the Act is sufficiently broad to
encompass the impugned charge. I agree; with a caveat that I will address later. Section 12(2)(g)
of the Act enables the body corporate "to exercise any other powers as may be conferred
upon the body corporate by the Declaration or the byelaws. By the amendment to the
Declaration in 1978 the unit owners conferred upon owners the ability to rent their units and
granted to the respondent the power to levy a twenty-five percent charge on the gross rental
charged by a unit owner for the temporary use of his unit by a guest.

86. There is nothing in the Act that precludes such an amendment specifically or by inference.
It must be accepted that the Act recognises that circumstances may change - as indeed happened
in the present case - which will require adaptations to be made to the Declarations and the
Byelaws. Section 2 of the Act defines "Declaration" as follows:

"Declaration" means the instrument by which property is
subjected to the provisions of this Act and includes such
instruments as may from time to time lawfully amend such
Declaration [Emphasis added]

87. There is a degree of elasticity accorded to the unit owners by the Act and, consequently,
to the respondents, to alter those terms in the Declaration or Byelaws that require adaptation due
to changed circumstances. The only restriction on their ability to do so is that the proposed
amendment cannot be inconsistent with the Act.

88. The twenty-five percent across the board charge levied on rental units is not
objectionable as being ultra vires the Declaration and the Act. What would be objectionable, is if
the body corporate attempted to impose the charge for services it no longer provided, for
example finding renters, collecting rents and providing services not already being charged for.
On my reading of Byelaw 5.10, to wit, "The Company shall deduct Twenty-five percent (25%)
from the gross rental to cover the expenses for the above services and shall credit the
balance of the rental to the Owner’s Maintenance or other accounts" the Company may only
deduct the charge from rental funds that they have collected on behalf of the owner. In other
words, funds they have in hand. That is the only way, in my view, the respondent may extract the
rental charge from a unit owner. The respondent is not authorised to, for example, take money
out of a unit owner's maintenance account or any other account, to satisfy this charge.

89. I had foreshadowed a caveat hence I deal with it now. The original Originating
Summons had included a question whether the respondent could lawfully discontinue utility
services to the appellant's unit; but that question does not appear to have survived the
amendments to the Originating Summons. Byelaw 5.6 contains, inter alia, the following:

"If the Owner or agent shall permit such occupancy, prior to
approval, the Board of Directors reserves to itself the right to
take any disciplinary action deemed proper, including the
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discontinuance of any and all services, including electric, and
water, to the particular unit."

90. Section 11 of the Act provides that each unit is granted an easement for, inter alia, water,
sewerage, drainage, gas and electricity. There is nothing in the Act which allows the respondent
to interfere with the unit owner's easement by the discontinuance with any of the services
enumerated in section 11 of the Act. Thus, if the respondent interfered with the appellant's
easement that would not be an act they were authorised to do under the Act. The convenience of
imposing this draconian tactic as opposed to not having to take the appellant to court does not
excuse the respondent from taking the legal route.

Costs

91. Mr. Gouthro's written submissions request that we set aside the costs order made by the
Judge. In facts, his submission goes beyond this single decision of the Judge because he says:

"The Justices of Appeal will note the extreme delays in this
matter resulting in further injustice to the appellant and we
submit that all costs orders below in favour of the Respondent
be set aside."

92. Mr. Whittaker submitted that the only issue before the Court relates solely to the
amendment to the Declaration and the cost order before the Court is the one being appealed
against. Therefore, the other cost orders ought to remain in place.

93. We hold that the costs here and below, as they relate to the Judge's decision on the
preliminary issue determined by the Court, namely, the vires of the amendment to the
Declaration, be paid by the appellant to the respondent; such costs to be taxed, if not agreed.

94. All other cost orders remain in place as requested by the respondent.

Conclusion

95. The appeal against the decision of the Judge must be dismissed based on the question
posed, that is, was the amendment 5.10 in the Byelaws ultra vires the Act. The amendment
appears to have been validly passed by the unit owners and it is not expressly prohibited by the
Act.

96. The costs of the appeal and in the court below relating to the vires of the amendment are
the respondent's. Such costs to be taxed, if not agreed.

Addendum

97. This aspect of my judgment does not form a part of the ratio decidendi; but may be useful
as guidance for the way forward for the combatants. The difficulty for the appellant, in my view,
stemmed from positing the wrong question. What ought to have been posed for determination is
whether the body corporate could extract money from a unit owner that it did not have in its
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possession pursuant to Byelaw 5.10? My observation is borne out by Mr. Gouthro's opening
remarks before us on 1 February 2022, when he said at page 12 of the transcript:

"So if I can explain, honourable justices, the issue before us
today is the construction of and how the power of a body
corporate should be construed."

98. I find it inexplicable that persons who have made the conscious decision to live as a
community are unable to resolve their differences without recourse to the courts. Yet, the large
body of cases emanating from such communities speaks volumes to the depth of feelings
undergirding disputes among their members. This is unfortunate.

__________________________________________
The Honourable Mr. Justice Isaacs, JA

__________________________________________
The Honourable Madam Justice Crane-Scott, JA

__________________________________________
The Honourable Madam Justice Bethell, JA
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