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Criminal Appeal – Bail application – Denial of Bail - Whether the decision to deny bail was 

reasonable 

The appellant is awaiting trial for a murder he is alleged to have committed with another. He 

applied for bail and his application was denied on 3 June 2019.  He has appealed the judge’s 

decision to deny him bail on the grounds inter alia that “the learned judge erred in law in satisfying 

herself that the Respondent had proved substantial grounds for believing that the Appellant if 

released on bail would interfere with witnesses or abscond and failed to give adequate 

consideration to conditions that would weigh in favour of the Appellant being admitted to bail 

having regard to all the circumstances of the application”. 

Held: appeal allowed; the decision of the Judge to deny the appellant bail is quashed. The appellant 

is granted bail in the sum of $30,000.00 with two sureties. The appellant is not to interfere with 

the witnesses in his case; and he is to report to the Central Police Station each Monday, Wednesday 

and Friday before 6:00pm. The appellant is to be fitted with an electronic monitoring device prior 

to his release. A breach of a condition imposed renders the appellant to further remand. 

Per Isaacs, JA.: The term "interference with a witness" involves interference with a witness by 

unlawful means, such as violence, bribery, threats or improper pressure. It must be remembered 

that there is no property in a witness, to wit, just because the Prosecution has taken a statement 
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from a witness and are likely to call them to give evidence does not prevent the Defence from 

taking a statement from the same witness.  

The Judge's view that it was probable that the appellant would interfere with witnesses again, 

cannot be sustained as a matter of logic. For there to be a premise to her conclusion, there had to 

have been evidence of previous "interference" with the prosecution's witnesses. The respondent's 

allegation of witness interference even with the relaxed rules of evidence in bail applications is 

entirely without a foundation.  

The Judge erred when she concluded that the fact that he had been charged with offences and 

placed on bail prior to his arrest for the present murder offence disclosed that "this behaviour may 

represent a possibility that the Applicant may commit an offence if he is given bail". The fact that 

a person has been charged with one offence while he stands accused of having committed an earlier 

offence cannot provide support for a conclusion that a propensity to commit offences has been 

disclosed should the person be admitted to bail particularly after the person has been discharged 

on the earlier offence.  

Attorney General v. Bradley Ferguson, et al SCCrApp. No.’s 57, 106, 108, 116 of 2008 followed 

Cordero McDonald v. The Attorney General SCCrApp No 195 of 2016 considered 

Hurnam v The State (Mauritius) [2005] UKPC 49 considered 

Jevon Seymour v The Director of Public Prosecutions SCCrApp No 115 of 2019 followed 

Jeremiah Andrews v The Director of Public Prosecutions SCCrApp No. 163 of 2019 followed 

Jonathan Armbrister v The Attorney General SCCrApp No. 145 of 2011 followed 

Maloupe v District Magistrate of Grand Port [2000] MR 264 considered 

Richard Hepburn and The Attorney General SCCrApp. No 276 of 2014 considered 

The Commissioner of Police v Beneby [1995] BHS J. No. 17 considered 

Toni Sweeting v Commissioner of Police MCCrApp No. 133 of 2013 considered 

Vasyli v. The Attorney General [2015] 1 BHS J. No. 86 followed 

 

Per Barnett, P.: The test applied by the trial judge in this application for bail namely that “the 

Applicant has failed to satisfy this court that bail should be granted” was wrong. The burden is on 

the prosecution, not the applicant to show that an applicant should not be granted bail.  

This was a fatal error in the exercise of her discretion refusing the appellant bail. This Court has 

on many occasions stated that “bail may only be denied if the State is able to demonstrate that 

there are substantial grounds for believing that the applicant would not surrender to custody or 

appear for trial”.  

Jevon Seymour v The Director of Public Prosecutions SCCrApp No 115 of 2019 followed 

Vasyli v. The Attorney General [2015] 1 BHS J. No. 86 mentioned 

Jeremiah Andrews v The Director of Public Prosecutions SCCrApp No. 163 of 2019 followed 
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______________________________________________________________________________ 

 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by The Honourable Mr. Justice Jon Isaacs, JA: 

 The appellant appeals the decision refusing him bail made by Madam Justice Deborah Fraser 

("the Judge") on 10 September 2020. He claims that the Judge's decision cannot be sustained 

on, inter alia, the following grounds: 

"1. That the learned judge erred in law in satisfying herself that 

the Respondent had proved substantial grounds for 

believing that the Appellant if released on bail would 

interfere with witnesses or abscond and failed to give 

adequate consideration to conditions that would weigh in 

favour of the Appellant being admitted to bail having regard 

to all the circumstances of the application;  

2.   That the decision to deny bail was unreasonable;" 

 The appellant had been arrested on 13 April 2018 for a murder he is alleged to have committed 

with another. He had previously applied for, and been denied, bail on 3 June 2019. His co-

accused has been granted bail. The trial date is presently fixed for 27 August 2021. 

 We heard the submissions of Counsel and on 14 October 2020, we reserved our decision with 

the intention to provide a written judgment; and this, we now do. For the reasons more fully 

set out in the decision below, we allow the appeal and quash the decision of the Judge to deny 

the appellant bail. 

Brief Facts Surrounding the Alleged Murder 

 On 9 April 2020, Kenneth Heastie ("Kenneth") was shot to death. The appellant was arrested 

and charged with the murder of Kenneth while being concerned with Daneko Morley, a co-

accused. This murder was allegedly committed on 9 April 2018, at New Providence. Kevin 

Heastie, Kenneth's brother, is said to have been present on the scene at the time of the 

shooting. He told the police in a witness statement that he saw the appellant firing a gun. The 

appellant's face was not covered and he recognized the appellant because the appellant had at 

one time dated his sister, Kaylisa. Kevin Heastie subsequently identified the appellant to a 

police officer as number 5 on an identification parade that he attended some six days after the 

incident. 

 Keno McKenzie ("Keno") also gave a statement to the police and in it he was also at the scene 

at the material time. He said he observed fire coming from a handgun in the hand of a person 

he knew as the appellant; and there was another person with the appellant. 
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 It appears that at some time in 2016, while the appellant was in prison, he had a confrontation 

with one James Jeantilhomme ("James"); and, as recounted by James in his statement to the 

police, he later heard from some other inmates that the appellant had said "he was gonna kill 

everybody on my side" which James took to mean "the Homestead Street side". James said 

he was at home on Homestead Street when he heard the sounds of gunshots. When he ran 

outside it was in time to see a black Honda Fit speeding off. In their statements, Keno spoke 

to a small black car and Kevin Heastie spoke to a dark coloured Honda Fit as the vehicle 

involved in the incident.     

The Bail Hearing 

 In the hearing before the Judge, the appellant had produced an affidavit supporting his 

application for bail. The gist of the contents of that affidavit was that he had no antecedents, 

he had been discharged on those matters that had been pending against him when he initially 

applied for bail, he was innocent of the present charges, his co-accused had been granted bail, 

he did not present a flight risk and if released, he would not interfere with witnesses. He asked 

that he be granted bail on reasonable terms. 

 The respondent produced an affidavit in response sworn by Inspector Monique Turnquest, a 

police officer attached to the Court Liaison Section in the Office of the Director of Public 

Prosecutions ("the DPP") on 24 August 2020. At paragraphs 8 through 13, Inspector 

Turnquest averred as follows: 

"8. That there is no unreasonable delay in this matter and the 

trial date is set for 23 August 2021. 

9. That the evidence in this matter is sufficient and cogent to 

support the charge mentioned against the Applicant and a copy 

of the witness statements in this matter is marked and exhibited 

"MT2". 

10. That the Applicant has previously reached out to the 

prosecution  witnesses and will continue to interfere with 

witnesses and obstruct the  course of justice. A copy of the 

Respondent's supplemental affidavit in  response to the 

Applicant's previous bail application filed 17th December 2019 

is exhibited and marked "MT3". 

11. That there is nothing peculiar about the Applicant's 

situation which suggests his continued detention is unjustified 

or unfair. 

12. That these offences are of a serious nature as they fall under 

the Part C of the First Schedule, Bail Act. 
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13. That I am also informed the Respondent wishes to rely on 

the First Schedule Part A as substantial grounds for believing 

that should the Applicant be granted bail:- 

 a) He would fail to surrender to custody; 

 b) Commit an offence while on bail; 

c) Interfere with witnesses or otherwise obstruct the 

course of justice; and  

d) That the Court should consider the nature and 

seriousness of the  offence." [Emphasis added] 

 Inspector Turnquest had sworn a supplemental affidavit on 17 December 2019, which 

contained, inter alia, the following paragraphs: 

"3. That I am informed and verily believe that the applicant is 

likely to interfere with witnesses and commit an offence while 

on bail. That at paragraph 9 of the Applicant's Affidavit filed on 

9th May, 2019, he admitted  that he had contact with the 

Applicant's (sic) mother (Loletha Heastie) who is a witness in 

this trial and that she allegedly told him "that she does not 

believe that I had anything to do with the said murder". The 

Deceased's brother Kevin Heastie is an eyewitness who 

identified the Applicant as the shooter of his brother. Further, 

James Geantilhomme stated that the Applicant while 

incarcerated threatened to kill persons living on  Homestead 

Street; the Deceased was killed on 9th April, 2018 after the 

Applicant was released from custody. There is now produced 

and shown to  me a copy of the witness statements of Kevin 

Heastie and James Jeantilhomme, which is marked as Exhibit 

"M.T.1". 

4. That the Applicant also admitted to committing an offence 

contrary to section 4 of the Justice Protection (Amendment) Act, 

2014. 

5. In the circumstances, the Respondent requests that this 

Honourable Court deny this application." 

 I pause here to mention, that during the hearing before us on 14 October 2020, Mr. Damien 

White, Counsel for the appellant, advised us that he had not had sight of Inspector Turnquest's 

supplemental affidavit. He was, however, aware that the appellant had made an unsuccessful 
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application for bail in the Supreme Court before; but he was unaware that the respondent had 

an affidavit where the appellant is alleged to have admitted that he interfered with witnesses.      

The Decision of the Judge 

 I harken back to the decision of the Judge made on 3 June 2019 to deny the appellant's bail 

application. At paragraph 17, the Judge said: 

"(17) The Applicant has failed to satisfy this Court that bail 

should be granted. I find that the continued detention of the 

Applicant is necessary for the following reasons - 

 (a) there has been no unreasonable delay in this matter; 

(b) there are sufficient probable grounds for the charge 

laid against the Applicant; 

(c) the offence of murder is very serious and the 

seriousness of the offence and the severity of the 

penalty provides an incentive for the  Applicant to 

abscond; 

 (d) the Applicant is likely to interfere with the witnesses; 

(e) the Applicant has committed a previous offence while 

on bail; 

(f) the detention of the Applicant is necessary to ensure 

his attendance at  trial.  

 It must be mentioned here that (17)(e) does not appear to represent the true position. My 

understanding is that the appellant was charged with Kenneth's murder while on bail for other 

offences. He did not "commit" a previous offence while on bail. Additionally, (17)(d) appears 

to have been a finding based on an averment that the appellant knew two of the witnesses and 

lived near to them. 

 In her decision of 10 September 2020, the Judge went step by step through those factors that 

a court should consider in an application for bail, e.g., the likelihood the applicant may 

abscond, interfere with witnesses, pervert or obstruct the course of justice or commit offences 

while on bail. She concluded at paragraphs 16 and 17 as follows: 

(16) In all the circumstances, this Court found that the 

Applicant is not a fit  and proper candidate for bail. In light of 

the strength of the evidence, his propensity to interfere with 

witnesses and the fact that the Applicant was on bail when he 

was arrested for this offence, the Court finds that the Applicant 

is not a fit and proper candidate for bail. Further, the Court also 

finds that there are no conditions that can be imposed to 
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effectively protect the witnesses in this case and ensure the 

Applicant's attendance at trial. I adopt the sentiment of Court 

of Appeal Justice Dame Anita Allen, who in similar 

circumstances in Cordero McDonald and Attorney General 

SCCrApp. No. 195 of 2016, stated: 

"Given these circumstances, namely the conditions 

to which he is already subject, and the fact that he 

was charged with these offences while on bail for 

another offence, I fail to see how the imposition of 

a curfew and  surrender of his passport could 

reasonably ensure his appearance at trial; the 

safety, and the protection of the public, and that of 

the complainants." 

(17) The application is hereby dismissed and bail is denied. 

Should the  matter not proceed on the trial date, the 

Applicant is at liberty to re-apply." 

 Before entering into the grounds of appeal it may be helpful to say a few words about bail in 

general. Lord Bingham of Cornhill, opened his judgment in Hurnam v The State 

(Mauritius) [2005] UKPC 49 with the following observation: 

"1. In Mauritius, as elsewhere, the courts are routinely called 

upon to consider whether an unconvicted suspect or defendant 

should be released on bail, subject to conditions, pending his 

trial. Such decisions very often raise questions of importance 

both to the individual suspect or defendant and to the 

community as a whole. The interest of the individual is of course 

to remain at liberty, unless or until he is convicted of a crime 

sufficiently serious to justify depriving him of his liberty. Any 

loss of liberty before that time, particularly if he is acquitted or 

never tried, will inevitably prejudice him and, in many cases, his 

livelihood and his family. But the community has a 

countervailing interest, in seeking to ensure that the course of 

justice is not thwarted by the flight of the suspect or defendant 

or perverted by his interference with witnesses or evidence, and 

that he does not take advantage of the inevitable delay before 

trial to commit further offences. In this appeal the Board 

considers the principles which should guide the courts of 

Mauritius in exercising their discretion to grant or withhold 

bail. 

 He goes on at paragraph 4 to speak about "the tension which may exist between the rights of 

the individual, viewed in isolation, and the wider interests of the community as a whole". 
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Allen, P, in Richard Hepburn and The Attorney General SCCr. App. No 276 of 2014, 

echoed Lord Bingham's "tension" imagery at paragraph 5. 

 The main consideration for a court in a bail application is whether the applicant would appear 

for his trial. In Attorney General v. Bradley Ferguson, et al SCCrApp. No.’s 57, 106, 108, 

116 of 2008, Osadebay, JA observed as follows: 

“As stated by Coleridge J in Barronet’s case cited earlier the 

defendant is not detained in custody because of his guilt but 

because there are sufficient probable grounds for the charge 

against him, so as to make it proper that he should be tried and 

because the detention is necessary to ensure his appearance at 

trial.” 

 In Jonathan Armbrister v The Attorney General SCCrApp. No.145 of 2011, John, JA said 

as follows: 

“12. It has been established for centuries in England that the 

proper test of whether bail should be granted or refused is 

whether it is probable that the defendant will appear to take his 

trial, and that bail is not to be withheld merely as punishment. 

The courts have also evolved, over the years, a number of 

considerations to be taken into account in making the decision, 

such as the nature of the charge and of the evidence available in 

support thereof, the likely sanction in case of conviction, the 

accused’s record, if  any and the likelihood of interference with 

witnesses.” 

 The seriousness of the offence with which the applicant is charged is not of itself a ground for 

the refusal of bail. It is but a factor to be taken into consideration along with other factors that 

may arise in a particular application. Hall, J in The Commissioner of Police v Beneby [1995] 

BHS J. No. 17 stated: 

“20. … I am surprised that Mrs. Christie objected to bail before 

the Magistrate on the basic ground that the offence of which the 

accused are charged is "serious". That never was and is not 

now, without more, sufficient reason for the denial of bail 

notwithstanding the frequency with which prosecutors chant it 

ritualistically or use it as a pro forma objection to bail. Most 

offenses before our courts nowadays are serious, and if this were 

a ground for the refusal of bail, the overwhelming majority of 

persons before the Court would be remanded in custody until 

trial.”  
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 With this starting point in mind we may now turn to consider the appeal. 

The Appeal 

Ground 1 - That the learned judge erred in law in satisfying herself that the Respondent had 

proved substantial grounds for believing that the Appellant if released on bail would 

interfere with witnesses or abscond and failed to give adequate consideration to conditions 

that would weigh in favour of the Appellant being admitted to bail having regard to all the 

circumstances of the application 

 There are, in my view, three questions to be considered in this ground, to wit, was there a 

proper basis, that is, substantial grounds, to cause the Judge to believe that the appellant 

would: a) interfere with witnesses; or b) abscond; and c) did she fail to give adequate 

consideration to conditions that favoured the appellant being admitted to bail? 

 The appellant submitted that Part A of the First Schedule directed the Judge to consider 

whether there were substantial grounds for believing that if released on bail the appellant 

would do one or more of the things listed therein. 

 Mr. White referred to the judgment of Evans, JA in Jeremiah Andrews v The Director of 

Public Prosecutions SCCrApp No. 163 of 2019 to illustrate how the phrase "substantial 

grounds" is to be disclosed during the bail application. The following appears at paragraph 

26: 

"26. In order to properly assist the Court, parties are required 

to provide evidence which will allow the Court to determine 

whether the factors set out in Part A of the First Schedule to the 

Bail Act s 4 (2B) exist. We note that all too often the affidavits 

supplied by the Crown make bare assertions that there is a belief 

that if the Applicant is granted bail he will not appear for trial; 

will interfere with witnesses or will commit other crimes. These 

assertions are meaningless unless supported by some evidence." 

 Evans, JA's reference to "bare assertions" echoes the dissenting sentiment of Conteh, JA in 

Toni Sweeting v Commissioner of Police MCCrApp No. 133 of 2013, when he said at 

paragraphs 41 and 43: 

"41. But the learned judge did not say so; instead the reason he 

stated for refusing bail, cannot, with respect, based as it was on 

some unsubstantiated and unverifiable hearsay, be substantial 

within the contemplation of the Act so as to disentitle the 

appellant to bail."   

42.  … 
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43. It is for these reasons that in the circumstances, I think, the 

learned judge erred in denying the appellant bail by putting too 

much premium on the unverifiable statement in the Inspector's 

affidavit”. 

 In Vasyli v. The Attorney General [2015] 1 BHS J. No. 86, Allen, P stated at paragraph 12 

of her judgment:  

"12. On a true construction of section 4 (2) and paragraph (a) 

(i) of Part A of the Bail Act, and notwithstanding the 2014 

Amendment, I am still of the view that bail may only be denied 

if the State is able to demonstrate that there are substantial 

grounds for believing that the applicant would not surrender to 

custody or appear for trial. In assessing whether there are 

substantial grounds for such belief, the court shall also have 

regard to the  nature and seriousness of the offence and the 

nature and strength of the  evidence against an applicant as 

prescribed in paragraph (g) of Part A."  [Emphasis added] 

 In Bradley Ferguson (Supra) Osadebay, JA said: 

"In a bail hearing it is for the prosecution to produce evidence 

to show why the defendant should not be released on bail. The 

prosecution is not required to prove beyond reasonable doubt 

that the defendant would not report for his trial or to produce 

formal evidence to that effect. A prosecutor objecting to bail 

may state his opinion based on the evidence produced that if ball 

is granted the defendant, because of the circumstances, may fail 

to appear to take his trial or that given ball the defendant is 

likely to interfere with witnesses." [Emphasis added] 

 In Jevon Seymour v. D.P.P. SCCrApp No.115 of 2019, Justice Crane-Scott, JA. stated at 

paragraph 65: 

"It is obvious from the above paragraph that the evidence which 

the crown placed before the learned judge in an effort to 

discharge its burden of satisfying the court that the appellant 

should not be granted bail was woefully deficient. Paragraph (a) 

of the First Schedule to the Bail Act places an evidential burden 

on the crown to adduce evidence (i.e. substantial  grounds) 

which is capable of supporting a belief that the applicant for bail 

"would", if released on bail, fail to surrender to custody or 

appear at his  trial; commit an offence while on bail; or interfere 
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with witnesses or otherwise obstruct the course of justice. The 

Crown’s burden is only discharged by the production of such 

evidence.” 

 In the bail application before Isaacs, Sr. J in Toni Sweeting, the Crown produced an affidavit 

in which the arresting officer averred that the applicant had told a confidential informant that 

when she got bail she would flee to Jamaica where she would be taken care of by her co-

accused, a Jamaican national. Allen, P, with whom Adderley, JA agreed, stated, inter alia, at 

paragraph 13 that: 

"... I am of the view that the evidence before the learned judge 

provided substantial grounds for his fear or belief that if 

granted bail, the appellant  would not appear." 

 There must be some evidence adduced before the judge hearing the bail application to support 

the Crown's view that the applicant for bail will abscond, interfere with witnesses or is likely 

to re-offend or seek to pervert the course of justice. 

Interference with Witnesses 

 Mr. White submitted that notwithstanding the fact that assertions were made by the respondent 

in the affidavit submitted in the lower court that the appellant interfered with a witness there 

was no actual evidence produced or exhibited to show proof that this took place. His position 

is somewhat attenuated by his client's admission of contact with one of the Crown's witnesses, 

the mother of Kenneth. 

 The respondent submitted that the Judge is required by the Bail Act to consider whether the 

appellant would interfere with witnesses if released on bail; and that she had determined in 

the earlier bail application that he had and would. Further, he had been shown in the 

respondent's supplemental affidavit to have admitted his contact with Kenneth's mother. The 

respondent also pointed to the Judge's finding that the appellant had interfered with two 

witnesses to support her decision to deny the appellant bail. 

 The possibility that an applicant for bail may attempt to pervert or obstruct the course of 

justice by interfering with witnesses who are to give evidence for the Prosecution at his trial, 

that is, seeking to dissuade a witness from testifying, or by suborning perjury, is one of the 

more important factors a court must take into consideration in a bail application. Indeed, if 

one of the conditions of bail previously granted to an applicant is that he is not to interfere 

with the Prosecution's witnesses; and he is found to have done so, section 12A of the Bail 

(Amendment) Act, 2016 makes that an offence punishable by a fine or imprisonment or both. 

It is notable that in the face of the Prosecution's allegation of witness interference, there has 

been no prosecution brought against the appellant under section 12A of the Bail (Amendment) 

Act, 2016. The English Crown Prosecution Service notes under the rubric, "Witness 

Intimidation": 
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" Such offences go to the heart of the administration of justice. 

If there is sufficient evidence of witness intimidation the public 

interest requires that normally such cases should be 

prosecuted." 

 Despite the Prosecution's forbearance, however, regard must be had to this allegation of 

interference with the Crown's witnesses because it was used by the Judge as a basis for the 

denial of bail to the appellant. At paragraph 13 of her decision dated 10 September 2020, the 

Judge said: 

"(13) This issue was also previously addressed by this Court and 

Counsel for the respondent contended in a supplemental 

affidavit that the Applicant  had admitted that he was in contact 

with the mother of the Deceased who is a witness in the case. 

Further, the two eyewitnesses in this case live in close proximity 

to the Applicant and are well known to the Applicant. As the 

Applicant has already interfered with two (2) witnesses, it is 

probable that he will do so again. It is incumbent upon this 

Court to access (sic)  whether there can be any conditions 

imposed as to inhibit witness interference. However, in these 

circumstances where the Applicant has  already shown that 

he has interfered with witnesses. This Court finds that  there 

are no conditions which can prevent further interference." 

 The evidence of alleged witness interference was contained in the affidavit (at paragraph 10) 

of Inspector Turnquest and her supplemental affidavit (at paragraph 3) dated 24 August 2020 

and 17 December 2019 respectively. At paragraph 10  

 The relevant portion of paragraph 3 of the supplemental affidavit is repeated here: 

"3. That I am informed and verily believe that the applicant is 

likely to interfere with witnesses and commit an offence while 

on bail. That at paragraph 9 of the Applicant's Affidavit filed on 

9th May, 2019, he admitted  that he had contact with the 

Applicant's (sic) mother (Loletha Heastie) who is a witness in 

this trial and that she allegedly told him "that she does not 

believe that I had anything to do with the said murder". 

 When the Judge spoke to the issue of witness interference having been previously addressed, 

she may have been referring to paragraph (13) of her decision dated 3 June 2019, where she 

said: 
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"(13) There are two eyewitnesses in this case, one of whom is a 

minor all of whom live in close proximity to the Applicant and 

are well known to the Applicant. The Board in Hurnam 

expressed the view that "there are  reasonable grounds to infer 

that the grant of bail may lead to the interference of witnesses 

which cannot be effectively eliminated by appropriate 

conditions they will afford good grounds for refusing bail.". 

This Court is of the view that there are no conditions which can 

be imposed that can eliminate such interference."  

 At paragraph (4) of that decision, the Judge had outlined the objections the respondent had to 

the appellant being admitted to bail, one of which was mentioned as: "(b) that the Applicant 

was identified by two eyewitnesses;" Thus, it appears that the Judge concluded that 

familiarity with, and living close to the two eyewitnesses, was a sufficient basis for her to 

infer that the appellant may interfere with the witnesses, when regard is paid to the judgment 

of the Board in Hurnam.  

 John, JA cautioned against courts using an applicant's familiarity with a Prosecution witness 

as a ground for refusing bail. In Jonathan Armbrister, he said at paragraph 17: 

"17. It must however, be borne in mind that the onus is upon the 

Crown to satisfy the court that the accused person ought not to 

be granted bail. In acknowledging that the strict rules of 

evidence are inherently inappropriate in deciding the issue 

whether bail ought to be refused we sound the warning that a 

naked statement from the Prosecutor that "the witnesses are 

known to the appellant and so he is likely to interfere with them" 

without more, is unfair to the accused person and cannot stand 

alone." 

 In her later decision with which this Court is now concerned, the Prosecution having provided 

evidence of contact with Kenneth's mother in an attempt to buttress the allegation of possible 

witness interference, the Judge said, inter alia, at paragraph 13: 

"As the Applicant has already interfered with two (2) witnesses, 

it is probable that he will do so again." 

 It is evident that the Judge found that the appellant had interfered with two of the Prosecution's 

witnesses. I have scoured the papers filed in the applications for bail made by the appellant 

but I have been unable to find any reference to his having interfered with two witnesses. There 

is only Inspector Turnquest's averment that the appellant, "... admitted that he had contact 

with the Applicant's (sic) mother (Loletha Heastie) who is a witness in this trial and that 

she allegedly told him "that she does not believe that I had anything to do with the said 
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murder.". The other reference to witness interference by Inspector Turnquest was when she 

swore at paragraph 4 of her affidavit dated 12 December 2019 that the appellant had "also 

admitted to committing an offence contrary to section 4 of the Justice Protection 

(Amendment) Act, 2014". This "admission" could only relate to the "contact" the appellant 

had with Kenneth's mother since there was no other incident of witness contact or interference 

disclosed on the respondent's case.  

 As I understand the term "interference with a witness" it involves interference with a witness 

by unlawful means, such as violence, bribery, threats or improper pressure. It must be 

remembered that there is no property in a witness, to wit, just because the Prosecution 

has taken a statement from a witness and are likely to call them to give evidence does not 

prevent the Defence from taking a statement from the same witness. However, an allegation 

of witness tampering or interference may be leveled against a person who seeks to speak to a 

witness who has already provided a statement for the Prosecution. This is particularly so 

where the witness changes their evidence.  

 In the present circumstances, Inspector Turnquest's affidavits, are bereft of any evidence that 

the appellant did anything more than contact Ms. Loletha Heastie and that she may have told 

him she did not think he was responsible for her son's death. Ms. Heastie may be called as a 

Prosecution witness in the trial, but since the respondent has mentioned only two eyewitnesses 

to the incident and she is not one of them, she would not be able to give anything more than 

inadmissible hearsay or opinion evidence on the issue of who was responsible for her son's 

death. Moreover, there was no evidence that the appellant threatened Ms. Heastie so as to 

prevent her from giving her evidence in the trial or made any promise or inducement to her 

not to do so.   

 The Judge's view that it was probable that the appellant would interfere with witnesses again, 

cannot be sustained as a matter of logic. For there to be a premise to her conclusion, there had 

to have been evidence of previous "interference" with the prosecution's witnesses. The 

respondent's allegation of witness interference even with the relaxed rules of evidence in bail 

applications is entirely without a foundation. Thus, the Judge erred when she concluded that 

the appellant "interfered with two (2) witnesses, [and that] it is probable that he will do 

so again". 

 This error on the facts, led the Judge to fall into an unreasonable conclusion in the 

"Wednesbury" sense that the appellant would probably interfere with the Crown's witnesses. 

 Possibility of Flight 

 The seriousness of the offence charged may lead a court to presume the applicant would seek 

to flee; but the presumption is rebuttable and there must be substantial evidence to suggest 

flight. 
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Propensity to Commit Further Offences 

 The Crown produced a Criminal Records Antecedent Form which showed that the appellant 

had been convicted of possession of an unlicensed shotgun and possession of ammunition in 

2011; and of fighting in 2008. There were four matters listed as, "PENDING": Assault with a 

Deadly Weapon and Shop breaking that were alleged to have occurred in 2016, Murder in 

2018 and Possession of a Firearm and of ammunition in 2019. The "Murder" listed referred 

to Kenneth's murder.  

 The Judge addressed the appellant's antecedents when she said at paragraph 10 of her 

September 2020 decision, in reference to the effect of the appellant's convictions being spent: 

"Previous Convictions 

(10) The Applicant has no previous convictions as they appear 

to have been spent in accordance with the Rehabilitation of 

Offenders Act, Chapter 100. This alone however, cannot 

determine whether the Applicant should be granted or refused 

bail." 

Section 6(2)(a) of the Rehabilitation of Offenders Act states: 

"(2) Nothing in subsection (1) of section 5 shall affect the 

determination of any issue, or prevent the admission or 

requirement of any evidence, relating to a person’s 

previous convictions or to circumstances ancillary thereto-  

(a) in any criminal proceedings before a court (including 

any appeal or reference in a criminal matter);" 

 The Judge ought not to have disregarded the previous convictions for the purpose of the bail 

hearing; but by doing so, provided the appellant with an unmerited benefit.  

 The Judge was technically correct when she found at paragraph 12 that as a historical fact the 

appellant was on bail for other offences when he was arrested for murder: 

"Commit an offence while on bail 

(12) The Applicant was on bail for “Assault with a Dangerous 

Instrument”  when he was arrested for this present offence (a 

charge in which he has since been discharged). I do note 

however, that there was a lapse of time of eight (8) years from 

the time in which he was arrested for the assault to when he was 

arrested and charged with the present murder offence. This 
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behavior may represent a possibility that the Applicant may 

commit an offence if he is given bail." 

 However, inasmuch as the appellant was able to produce certificates evidencing that he had 

been discharged on those offences, he was to be regarded in relation to those as "pure as the 

driven snow" thereafter. Thus, the Judge erred when she concluded that the fact that he had 

been charged with offences and placed on bail prior to his arrest for the present murder offence 

disclosed that "This behaviour may represent a possibility that the Applicant may 

commit an offence if he is given bail". The fact that a person has been charged with one 

offence while he stands accused of having committed an earlier offence cannot provide 

support for a conclusion that a propensity to commit offences has been disclosed should the 

person be admitted to bail particularly after the person has been discharged on the earlier 

offence.  

The Bail Act 

 In 1994, Parliament passed legislation in an attempt to appease public disquiet over 

"criminals" being granted bail in a "revolving door" or "catch and release" process, and sought 

to control a quintessentially judicial function, namely the grant of bail by the courts to persons 

charged with offences but whose guilt had yet to be determined by a court or jury in a criminal 

trial.  

 The amended section 4 of the Bail Section Act states, inter alia, as follows: 

"4. (2) Notwithstanding any other provision of this Act or any 

other law, any person charged with an offence mentioned in 

Part C of the First Schedule, shall not be granted bail unless the 

Supreme Court or the Court of Appeal is satisfied that the 

person charged -  

 (a) has not been tried within a reasonable time;  

(b) [deleted by section 3 of the Bail (Amendment) Act, 

2011] or  

  (c) should be granted bail having regard to all the 

relevant factors including those specified in Part A of 

the First Schedule and subsection (2B), 

  ... 

(2B) For the purpose of subsection (2)(c), in deciding 

whether or not to grant bail to a person charged 

with an offence mentioned in Part C of the First 

Schedule, the character or antecedents of the 
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person charged, the need to protect the safety of the 

public or public order and, where appropriate, the 

need to protect the safety of the victim or victims of 

the alleged offence, are to be primary 

considerations. 

... 

(6)  At the hearing of an application for bail, it shall be 

the burden of the applicant to satisfy the court that 

bail should be granted. 

     FIRST SCHEDULE  

     PART A  

In considering whether to grant bail to a defendant, the court 

shall have regard to the following factors -  

(a) whether there are substantial grounds for believing 

that the defendant, if released on bail, would -  

    (i) fail to surrender to custody or appear at his trial;  

    (ii) commit an offence while on bail; or  

(iii) interfere with witnesses or otherwise obstruct the 

course of justice, whether in relation to himself or 

any other person;  

(b) whether the defendant should be kept in custody for 

his own protection or, where he is a child or young 

person, for his own welfare;  

(c) whether he is in custody in pursuance of the sentence 

of a Court or any authority acting under the Defence 

Act;  

(d) whether there is sufficient information for the 

purpose of taking the decisions required by this Part 

or otherwise by this Act;  

(e) whether having been released on bail in or in 

connection with the proceedings for the offence, he is 

arrested pursuant to section 12;  
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(f) whether having been released on bail previously, he is 

charged subsequently either with an offence similar 

to that in respect of which he was so released or with 

an offence which is punishable by a term of 

imprisonment exceeding one year;  

(g) the nature and seriousness of the offence and the 

nature and strength of the evidence against the 

defendant. 

(h) in the case of violence allegedly committed upon 

another by the defendant, the court's paramount 

consideration is the need to protect the alleged 

victim." 

 As an aside, it seems that even prospective time spent in custody awaiting trial is not a factor 

that is of concern to a court's consideration of the grant of bail because the deleted sub-section 

(2)(b) of section 4 had provided: 

 "(b) is unlikely to be tried within a reasonable time;" 

 Further, sub-section 6 altered what had hitherto been the accepted position by the authorities, 

to wit, that the burden of proving a person should be deprived of his constitutional right to 

liberty rested on the State bearing in mind the presumption of innocence found in Article 

20(2)(a) of the Constitution of The Bahamas: " (2) Every person who is charged with a 

criminal offence- (a) shall be presumed to be innocent until he is proved or has pleaded 

guilty;". 

 In the course of the hearing before us the President presented Mr. White with a succinct 

representation of his submissions at page 16 of the transcript: 

"THE PRESIDENT: As I understand your case, you say the 

judge was unreasonable inasmuch as she did not properly take 

into account the fact  that the appellant would not be tried until 

August of 2021 and her suggestion that because of COVID-19 

that is not unreasonable time is unfair; and, secondly, that there 

was no evidential basis for her to find that the appellant was 

likely to interfere with witnesses, and the fact that he was on bail 

was irrelevant because he was not convicted of the offence while 

he was on bail.  

Is that your case as to why the judge went wrong? 

Mr. White: That is a great portion of it." 
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 The only thing Mr. White thought was omitted was the Judge's treatment of the evidence 

against the appellant, that is, she thought the evidence was strong.  

Failure to Consider Conditions that favoured the Appellant 

 The appellant complains that the Judge did not consider those attributes that were favourable 

to the appellant and supported his being granted bail. I have perused the Judge's decision and 

I am unable to join with the appellant's view that the Judge did not consider those matters that 

favoured the appellant being granted bail. 

 The Decision to Deny Bail was Unreasonable 

 In her decision, the Judge made reference to Cordero McDonald (Supra). In Cordero 

McDonald (Supra) Allen, P said at paragraphs 38 and 39: 

38. The further question for the learned judge was whether 

there are conditions which can be imposed which would 

reasonably ensure the appellant's presence at his trial; the safety 

and protection of the public; and the safety of victims. Suffice it 

to say that the appellant was already on bail for another offence, 

he was required to have two sureties; to report to the Elizabeth 

Estates Police Station every Monday, Wednesday and Saturday 

before 6 pm; and was fitted with an electronic bracelet 

monitoring his whereabouts. The only other conditions which 

could reasonably be considered are a curfew, and the surrender 

of his passport.  

39. Given these circumstances, namely the conditions to which 

he is already subject, and the fact that he was charged with these 

offences while on bail for another offence, I fail to see how the 

imposition of a curfew and  surrender of his passport could 

reasonably ensure his appearance at trial; the safety, and the 

protection of the public, and that of the complainants. 

 The Judge found that the circumstances in Cordero McDonald (Supra) were the same as in 

the appellant's case; and relied on the decision of Allen, P to find that, "... there are no 

conditions that can be imposed to effectively protect the witnesses in this case and ensure 

the Applicant's attendance at trial".  In my view, the Judge's reliance on the alleged 

breaches of the bail conditions is not reasonable because there does not appear to have been 

any evidence placed before her detailing the bail conditions imposed previously on the 

appellant in relation to his pending matters. Thus, I am constrained to conclude that the Judge 

ought to have entered into a consideration as to what conditions could be imposed on the 

appellant to meet or minimize the concerns of the Judge should the appellant be admitted to 
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bail. It is only after such consideration that the Judge could properly conclude whether there 

were any conditions that could be imposed to meet such reasonable concerns she may have 

harboured. 

 In Hurnam (Supra) at paragraph 11, Lord Bingham of Cornhill referred to the Mauritian 

Supreme Court's decision in Maloupe v District Magistrate of Grand Port [2000] MR 264; 

and found favour with the following remarks of Balancy, J: 

"The wording of section 4(1) of the Bail Act 1999 makes it clear 

that release on bail at pre-trial stage is the release upon 

conditions designed to ensure that the suspect 

(1) appears for his trial, if he is eventually prosecuted; 

(2) in case he happens to be the author of the offence of which is 

he suspected, does no further harm to society whilst being at 

large; and 

(3) does not interfere with the course of justice, should he be so 

minded. 

The rationale of the law of bail at pre-trial stage is, accordingly, 

that a person should normally be released on bail if the 

imposition of the conditions reduces the risks referred to above 

– i.e. risk of absconding, risk to the administration of justice, 

risk to society – to such an extent that they become negligible 

having regard to the weight which the presumption of innocence 

should carry in the balance. When the imposition of the above 

conditions is considered to be unlikely to make any of the above 

risks negligible, then bail is to be refused."  

 Lord Bingham went on to say: 

"The judgment made clear that under section 4(2)(c) the court 

should assess  the nature of the available evidence (as, for 

example, the evidence of an  accomplice, to be treated with 

caution), but should not attempt to make a detailed evaluation 

of it. The presumption of innocence, guaranteed under the 

Constitution, should operate in the applicant's favour. Up to this 

point the Board respectfully agrees with the judgment." 

 It should be noted that the Constitution of Mauritius is similar to the Constitution of The 

Bahamas. 
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Conclusion 

 The Judge fell into error when she found that the allegations of prior criminal behaviour 

disclosed in the pending charges suggested that the appellant had a propensity to commit 

criminal offences; and that his contact with Ms. Heastie suggested that he would interfere 

with the Crown's witnesses. 

 In the premises, the decision of the Judge cannot be sustained and must be set aside.  

 Inasmuch as I have determined that the Judge fell into error when she denied the appellant's 

bail application and there is no sufficient reason proffered by the respondent for his continued 

detention, I would admit the appellant to bail in the sum of $30,000.00 with two sureties. The 

appellant is not to interfere with the witnesses in his case; and he is to report to the Central 

Police Station each Monday, Wednesday and Friday before 6:00pm. The appellant is to be 

fitted with an electronic monitoring device prior to his release. A breach of a condition 

imposed renders the appellant to further remand. 

 

 

 

                                                          The Honourable Mr. Justice Isaacs, JA 

 
 I agree. 

 

 

The Honourable Madam Justice Crane-Scott, JA 

 

 
 

Judgment delivered by The Honourable Sir Michael Barnett, P: 

 I agree that the appeal should be allowed and that the appellant should be granted conditional 

bail. 

 In my judgment the fundamental flaw in the judge’s decision is that she said that “the 

Applicant has failed to satisfy this court that bail should be granted”. 

 This Court has on many occasions stated that “bail may only be denied if the State is able to 

demonstrate that there are substantial grounds for believing that the applicant would not 

surrender to custody or appear for trial” see Allen P in Vasyli v Attorney General [2015] 1 

BHS J No 86. See also the dissenting judgment of Conteh JA. 
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 In Jevon Seymour v The Director of Public Prosecutions SCCrApp No 115 of 2019 this 

court allowed an appeal against the denial of bail on a charge of murder. Crane-Scott JA, 

writing the judgment in which all members (including myself) agreed, noted that the burden 

was on the prosecution, not the applicant to show that an applicant should not be granted bail. 

She said; “it is obvious from the above paragraph that the evidence which the Crown placed 

before the learned judge in an effort to discharge it’s burden of satisfying the court that the 

appellant should not be granted bail was woefully deficient”. 

 More recently, in Jeremiah Andrews v R , this court said emphatically that; 

 “18. Notwithstanding the [2014 amendment to the Bail Act] this 

Court has held fast to the position that it is for the Crown 

to satisfy the Court hearing an application for bail for a 

Part C offence that an individual should be detained in 

custody”. 

 In light of these clear pronouncements of this court that the burden is on the prosecution to 

show a person should not be granted bail, the test applied by the trial judge in this application 

for bail namely that “the Applicant has failed to satisfy this court that bail should be granted” 

was wrong. 

 This in my judgment was a fatal error in the exercise of her discretion refusing the appellant 

bail. For this reason I am satisfied that this appellate court is entitled set aside the judge’s 

decision and substitute its’ own discretion.  

 I agree with Isaacs JA, that the evidence adduced was insufficient to justify a finding  “that the 

allegations of prior criminal behaviour disclosed in the pending charges suggested that the 

appellant had a propensity to commit criminal offences; and that his contact with Ms. Heastie 

suggested that he would interfere with the Crown's witnesses.” 

 I would allow the appeal and grant conditional bail. 

 

 

 

                                                          The Honourable Sir Michael Barnett, P 

 


