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Criminal Appeal- Attempted Murder- Juvenile- Absence of the accused- Whether the judge erred
in allowing the trial of the appellant in his absence- Whether the verdict is unsafe

In 2012 the appellant, Cordero Smith, at the time a juvenile, was arraigned with others in the
Juvenile Court and eventually in the Supreme Court on the charge of attempted murder. On the
30 January 2017, a trial in the Supreme Court on the charge of attempted murder commenced
in the absence of the appellant. In his absence, on 22 February 2017, he was convicted of the
charge of attempted murder and sentenced on 6 March 2017 to 35 years imprisonment which
was set to run from the date of conviction. The appellant then sought to appeal his conviction
and sentencing at the Court of Appeal. After obtaining leave from the Court for an extension of
time to file the appeal, on 27 October 2021 a Notice of Appeal was filed appealing the
conviction and sentence on the grounds that ,inter alia, the judge erred in allowing the trial to
commence and continue in the absence of the appellant and that the verdict was unsafe. The
Court heard submissions from the parties and reserved its decision.

Held: Appeal allowed; the conviction quashed and the sentence set aside. The appellant is to be
retried before the Supreme Court as soon as is practicable.

The learned judge even if she had decided to proceed in the absence of the appellant was
required to consider whether doing so would lead to injustice. It is clear that no evidence was
led by the crown as to their efforts to contact or locate the appellant. There was an indication that
the appellant may not have known about the court date. The issue was raised about confusion
which from time to time occurred due to the fact that there was another inmate with the same
name. It was also brought to the Judge’s attention that the appellant who was on remand for the
present charge was also serving time. However, when his sentence was completed he was
released from prison without regard for the remand. The trial judge did not take reasonable steps
to ascertain whether the appellant was actually informed of his trial date nor why he was not
present at the commencement of the trial. She appeared to have operated on the assumption
that the appellant was present in court in September, 2016 and was therefore aware of the trial
date. That could hardly be sufficient. We could not say that in all the circumstances the
appellant’s trial was properly and fairly disposed of in his absence.

The Attorney General v Stubbs and Another [2016]1 BHS J. No. 50 considered
Regina v Hayward [2001] EWCA Crim 168 considered
Richard George Campbell v The Queen Privy Council Appeal No.80 of 2005 considered
Regina v Jones [2002] UKHL 6 considered
Shavargo McPhee v Regina SCCr App No. 125 of 2011 considered
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__________________________________________________________________________

JUDGMENT
_________________________________________________________________________

Judgment delivered by The Hon. Mr. Justice Milton Evans, JA

BACKGROUND

1. Sometime in 2012 the appellant, being a juvenile, was arraigned with others before then
Magistrate Constance Delancey, in Magistrate Court # 2 (Juvenile Court), on the charge of
Attempted Murder. He was eventually arraigned before the Supreme Court and pleaded
“Not Guilty” to the offence.

2. On the 30 January 2017, a trial in the matter commenced before the Honorable Justice
Cheryl Grant-Thompson in the absence of the appellant and he was convicted by a jury on
the 22 February 2017 and on the 6 March 2017, he was sentenced to 35 years imprisonment
in his absence.

3. The appellant was not present for any part of his trial and he was not able to be a part of his
trial in any way.

4. On the 26 February 2019 the appellant filed a notice of appeal by filling out Criminal Form
No1 but he failed to fill out Form 2 in order to seek leave to appeal out of time. His current
attorneys filed an application for leave to appeal and lodged a Notice of Appeal on which
they intended to rely.

5. We heard that application on the 1 November 2021 and determined that notwithstanding the
delay, the case had a reasonable prospects of success. Therefore, we granted the extension of
time within which to appeal and ordered that the purported Notice of Appeal which had been
filed on the 27 October, 2021 be validated.

The Notice of Appeal

6. The appeal lodged by the appellant contained the following grounds:

“1 The learned trial judge erred in fact and/or law when she
allowed the trial of the appellant to commence and continue in
his absence;

2. The learned trial judge erred in fact and/or law when she
allowed the trial of the appellant, who was charged as a juvenile,
to commence and continue in the absence of a parent or
guardian;
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3.That the Supreme Court proceedings in this matter were not
treated like juvenile proceedings in accordance with the relevant
provisions of the Child Protection Act;

4. The verdict is unsafe in all the circumstances of the case;

5. The learned trial judge erred in fact and/or law when she
proceeded to sentence the appellant in his absence.
Consequently, the appellant was severely prejudiced as the
Court did not have the benefit of any probation report coupled
with his inability to instruct his Counsel on any mitigating
factors. Additionally, the Court was unable to assess remorse, if
any, or any other considerations in his favour where
rehabilitation of offenders are concerned inter alia and;

6. The sentence is excessive having regard to the appellant being
charged as a juvenile and there being no regard had for the time
he spent on remand since 2012 or the Child Protection Act.”

7. We heard the appeal in this matter on the 29 November 2021 and after hearing full
submissions we reserved our decision and promised to provide a written decision. This we
do now.

8. After having given this matter our full consideration for reasons which are set out fully
below we have determined that the appeal should be allowed, the conviction quashed and
the sentence set aside. We have also ordered that it is in the interest of justice that the
appellant be retried before the Supreme Court.

Submissions, discussion and findings.

9. As noted the appellant relied on six grounds, however we found it necessary to deal only
with grounds 1 and 4 which are dispositive of the appeal.

Ground 1: The learned trial judge erred in fact and/or law when
she allowed the trial of the appellant to commence and continue
in his absence;

Ground 4: The verdict is unsafe in all the circumstances of the
case;

10. The transcript best reflects what transpired on the date the trial was scheduled to commence
and following excerpt is relevant.

“MR. FERGUSON: Good morning, my Lady. I am Björn
Ferguson along with Anya Allen, my Lady, and we appear in
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the matter of the Queen versus Cordero Smith, Vilner Desir and
Delano Taylor, information No. 99/4/2013. My Lady, in relation
to that, the Crown is ready to proceed with trial, my Lady.

THE COURT: May I have the appearances for counsel for the
defence.

MS. HUNT: Yes, my Lady. Heather Hunt for Vilner Desir,
along with Angelique Dennis; and Christina Galanos appears
for Delano Taylor, my Lady.

THE COURT: Vilner Desir. Thank you. And Delano Taylor.
Can you call for Cordero Smith and also either Calvin Seymour
or Glendon Rolle.

COURT OFFICER: Yes, my Lady.

THE COURT: Do either of you hold for Mr. Rolle or Mr.
Seymour?

MS. GALANOS: I don't, my Lady. MS. HUNT: No, my Lady.

THE COURT: Gentlemen, you may have a seat.

COURT OFFICER: No appearance, my Lady, for the parties.
The suretor for Cordero Smith is here, my Lady.

THE COURT: Can she step forward. Good morning, ma'am.

UNIDENTIFIED SPEAKER: Good morning.

THE COURT: What is your name?

MS. PRATT: Sabrina Pratt.

THE COURT: Were you here on a previous occasion?

MS. PRATT: Yes, ma'am. THE COURT: And you are the
suretor for Cordero Smith?

MS. PRATT: One of them.

THE COURT: Do you know where your colleague is?

MS. PRATT: She called and said she was on her way coming.
She had had a little mishap.

THE COURT: Can you tell us where Cordero Smith is?

MS. PRATT: No, ma'am.
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THE COURT: Have a seat and we will wait until she comes and
then I will speak to you both together.

MS. PRATT: Okay.

THE COURT: Thank you. I would like to hear from counsel in
relation to how we should deal with the third defendant. Both
parties are ready to proceed?

MS. HUNT: Yes, my Lady.

MS. GALANOS: Yes, my Lady.

THE COURT: With the absence of the third defendant.

MR. FERGUSON: My Lady, the Crown would submit that the
non-attendance of the third defendant, it should not delay
justice, my Lady. As a result, the Court has a discretion to
proceed in his absence, my Lady. And the Crown is seeking the
Court to exercise that discretion at this time so that this trial can
continue, my Lady. He was represented by counsel throughout
the case management proceedings. He appeared up until the 15th
of September of last year, my Lady. And, as a result, he was
aware of his trial date and he should be here. If there is
anything further, my Lady.

THE COURT: Just one last question before I hear from defence,
which is: What is your position if his attorney is not here? The
position if he is not here, I think I would agree with you, is clear.
What is your position if his attorney is not here?

MR. FERGUSON: Well, my Lady, that may -- my Lady, firstly,
Mr. Seymour -- it is indicated on the record, Mr. Seymour
would have been the last attorney to have carriage of the
defendant Cordero Smith. He was served with certain
documents which he received and he is aware as well of the
proceedings this morning, my Lady. And I cannot say why he is
not here but from conversations, he indicated he would be
present.

THE COURT: Thank you. Mr. Aritis.

THE CLERK: Yes, ma'am.

THE COURT: Ms. Hunt.

MS. HUNT: I will allow Ms. Galanos first, my Lady.
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MS. GALANOS: Yes, my Lady. If it pleases the Court. In
relation to the Court proceeding in the absence of Cordero
Smith, there is authority for the Court to do so. As it concerns
the Court's question with proceeding in the absence of his
attorney, my Lady, for myself, I fail to see how his attorney
being present would make a difference, given that he would not
be there to give his attorney any instructions. So, that would be
the position that I would take. I do not know, in that regard, if
the Crown has directed its mind to perhaps a severance so that,
in the event he is found, when he is found, the trial could
proceed against him alone. But that's something for my learned
friends. I just throw it out there.

THE COURT: In relation to the question you posed to the
Court, Ms. Galanos, the severance would be one option and, as I
have indicated, I have had trials in the past without the
defendants but the attorney has always been present. One
presumes he is acting on instructions received when he received
them and goes as far as he is able. We have had trials where the
defendant has left at some point in the course of a trial and you
continue through to the end.” (Emphasis Added)

11. The learned judge then proceeded with the commencement of the trial in the absence of the
appellant. During the empaneling of the jury Mr. Glendon Rolle appeared and the following
exchange appears on the record:

“THE COURT: Mr. Rolle, if you could come onto the record,
please.

MR. ROLLE: Yes, my Lady.

My Lady, I appear for Mr. Cordero Smith.

THE COURT: What is your response to conducting the trial in
his absence? We have called for him three times from the well of
the court and he is not here.

MR. ROLLE: Yes, my Lady. We will seek, my Lady, to
commence.

THE COURT: Yes. Thank you. And in relation to the –

MR. ROLLE: Yes, because we don't know the reason -- I mean,
I know there was a call made to us with the reason for his -- So,
my Lady, in those circumstances we will commence.

THE COURT: Yes.
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(Selection continued at 10:52 a.m.)”

12. Mr. Rolle although indicating that he had no recent contact with the appellant remained in
Court and participated in the voir dire which ensued. It is noted however, that his posture
was to take technical points testing the evidence of the Crown’s witnesses. It is of course
obvious that the appellant was not available to give any evidence during the voir dire.

13. At the close of the voir dire the Crown entered into talks with the accused men relative to
plea agreements and Mr. Rolle found himself in a difficult position. Mr.Rolle made an
application that the appellant’s case be severed from the other men as he was unable to take
instructions relative to the offer made by the Crown. The Crown objected and the following
exchange is seen in the transcript of the 13 February 2017 at pages 406

“THE COURT: Mr. Rolle, I have reflected on that over the
weekend as well. I'm going to hear from counsel for the crown,
but I'm not inclined to sever. I remember former Chief Justice,
Dame Joan Sawyer said that you are never as ready as you are
on that first day of trial. The witnesses have been coming back
and forth. We'll hear from them. The jury will make a decision
and that is what I'm thinking, but I will hear from the crown.

MR. FERGUSON: Good morning, my Lady.

THE COURT: Good morning.

MR. FERGUSON: My Lady, if you will recall, my Lady, at the
start, the crown made an application for Mr. Cordero Smith to
be tried in his absence. And I think the Court has acceded to
that application. And in the instance, my Lady, we differently
(sic) object to any application to have him severed.

MR. ROLLE: Well, my Lady, I'm left in a very precarious
position because the terms of this so far and, of course, we must
look at the weather of how trials run. And there are some
preliminary procedures that goes on in trials. Of course, trials
can take a turn, as it were, any time it wish, before the end of it.
And so I stand here prostrate, that I'm not in a position because
I have no instructions at this juncture to communicate at this
drop off point, which I'm -- my advice would be and has been
with regards to this, the juncture where we are at, since we
already went through certain preliminary points. My advice to
my client would have to be communicated. And so it is
impossible for me to communicate that to him, in his best
interest and it is always the interest first of all that is due to the
Court and also to my client. I cannot communicate that to him,
based on the circumstances.
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So I would say in this circumstances, my submission would be
to proceed at this juncture not giving him the opportunity to be
fairly heard, based on what has been offered to his other co-
accused, would be unjust. And so, my Lady, I would say at this
position, I would find myself in a very difficult and not holding
up to the oath that I took as an attorney by not being able to
communicate a position to this.

I have already spoken to the Attorney-General as to what my
position and what my advice would be to my client. But I cannot
communicate that to him. And based on the repercussions or the
consequences of him not receiving this advice, my Lady, would
be unjust for this jury to continue or this trial to continue
without that advice to my client at this stage. And you must
accept, my Lady, I know that my Lady has not been on this side
of the fence, but on this side of the fence, we at every juncture,
advise our client as to the development of the case. And so,
without having that opportunity and me justly advising him,
because we are looking at disparity here, and based on what
could be and what is, and so I cannot even explain to him what
is, at the moment and what could be as a result of. And so I
believe, my Lady, that would not be just in these circumstances.

All we are asking, my Lady, at this stage, that this matter can
be, at this stage severed for that purpose, so that we can
communicate. And, of course, whenever he is captured, that can
be dealt with. And he can be advised of his right at this stage.
But right now, it will be unfair for the other two to have been
given an opportunity and not my client, to say to me, I can
speak on his behalf at the moment what it should be, but then
the question then would be, like how we have with Vilner Desir,
would it be acceptable to him? And, of course, I'm only a
creature of instructions. And so I have no instructions. And so,
therefore, I stand defenceless. I stand without any armour or
sword. And so, my Lady, that's all I'm saying in these
circumstances.

And so for me to continue a trial in his absence at this stage, not
being able to advise him of the danger of proceeding would not
be justice, my Lady.

THE COURT: Thank you. I will reserve in relation to the
submissions that you have just made. I will rule on both in the
morning at 10:00. I'm still asking the crown to have its witnesses
present and to be ready to proceed.
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MR. ROLLE: And, my Lady, also if my Lady would take in
consideration my oath to the honorable bar and the fact that I
cannot advise my client. I have no -- I can only act on
instructions. And the person who instruct me is not here. And so,
my Lady, that is the only thing. I know that we were set for trial,
but now that the opportunity has presented itself or the opening
of the door or the windows have been opened, I want to allow
my client to be given that opportunity to receive the opening of
the window. THE COURT: Your concern about your client
relates to, to speak plainly, the opportunity to propose a possible
plea agreement? MR. ROLLE: That's correct.

THE COURT: But you do have instructions for trial?

MR. ROLLE: Well, at the time I did, before his release. So at
that time. I have no fresh instructions as to, you know, whatever
it is. We knew of the dates and during case management, but as
it stands now, I don't have any instructions as to the
development. And every day we take instructions from our
client. At this juncture, my Lady, after looking at, because this
is one where he is charged, not just him, he has been charged
concerned with another. So the position of his co-accused has to
be taken into consideration with this. And there is no
communication. So, therefore, I am left defenceless. And it
would not be, I would say, prudent on my behalf to represent a
man who I cannot receive instructions from. And so, to allow
this jury to continue to hear the facts, and make a determination
in his absence, not giving him the opportunity to complete the
process or at this juncture, based on the voir dire, would be
unjust. That is my submissions, my Lady.” (Emphasis Added)

14. On the following day (15 February 2017) the learned judge advised Mr. Rolle of her position
as follows:

“THE COURT: I understand your position, however, it is my
ruling that I will not sever and nor will I release you from the
record.”

15. After further remonstrations from Mr. Rolle the learned judge made these further
observations:

“THE COURT: The Court though, has a balancing act under
section 178 and that is to ensure fairness. Fairness both for the
crown and for the defence. And to balance the two. The crown
has had its witnesses here from day one. They are entitled to
have their day in court, to use the colloquial language. And as
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you have indicated, you would have wished to -- your
instructions were for trial, but not for the plea. And you would
wish an opportunity to speak to him in that regard.

The Court has seen Cordero at the various case management
hearings and so of the view that he was aware that this matter
was before the Court. And even if he were released from the
Bahamas Department of Correctional Services, there was a duty
upon him to come and inquire from the Court when was his
matter to be heard. And so the Court is of the view that he has
deliberately absented himself from this trial. And so as a result
we will proceed. If he decides to reappear at any stage, then he
will indicate to us at that stage that he wishes to arrest our
proceedings because he wants to take a certain course or he will
say if our proceedings are over that he was sick, near death, he
could not come and he would have changed his instruction. And
so we will proceed with the trial to its conclusion. And then if
there is any different position on behalf of Mr. Smith, he'll take
it. If there is not, I presume you will take it in another place. So
we will proceed as quickly as possible”. (Emphasis Added)

16. Ms. Mason-Smith submitted that that it was unfair for the Court to automatically conclude
that the appellant had absconded without a full inquiry into his whereabouts and based on
her recollection of him being present during “various case management sessions” without
more. She contended that the consequence of this was to breach his rights under the
Bahamas Constitution as follows:-

“i His right to a fair trial (Art 20 (1);

ii. His right to be given adequate time and facilities for the
preparation of his defence (Art 20 (2) (c);

iii. His right to be permitted to defend himself before the court
in person or, at his own expense, by a legal representative of his
own choice or by a legal representative at the public expense
where so provided by or under a law in force in The Bahamas
(Art 20 (2)(d);

iv. His right to be afforded facilities to examine in person or by
his legal representative the witnesses called by the prosecution
before the court, and to obtain the attendance and carry out the
examination of witnesses to testify on his behalf before the court
on the same conditions as those applying to witnesses called by
the prosecution (Art 20 (2) (e); and
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v. His right to be present during his Trial pursuant to Art 20 (2)
(g) which reads, “...shall, when charged on information in the
Supreme Court, have the right to trial by jury, and except with his
own consent the trial shall not take place in his absence unless he
so conducts himself in the court as to render the continuance of
the proceedings in his presence impracticable and the court has
ordered him to be removed and the trial to proceed in his
absence.” (Emphasis Added)

17. Counsel also referred to Section 115 of the Criminal Procedure Code is in the following
terms:-

"115. (1) Every person accused of any criminal offence shall be
entitled to be present in court during the whole of his trial
unless he so conducts himself in the court as to render the
continuance of the proceedings in his presence impossible. The
court may, however, in its discretion and subject to the
provisions of subsection (2) of section 106 of this Code, allow
any part of any trial to take place in the absence of the accused
with the consent of the accused, and may permit the accused to
be absent in such case upon such terms as it thinks proper.
For the purposes of this section, the consent of the accused
person to the conduct of the trial in his absence shall be deemed
to have been given in a case in which he enters a written plea of
guilty under the provisions of section 66 of this Code.
2) Every person accused of any criminal offence, whether
present in person or absent in accordance with the provisions of
this section, may be defended before any court by a legal
practitioner except in a case in which the provisions of section
66 of this Code apply and a written plea of guilty has been
entered." (Emphasis Added)

18. Ms. Pintard submitted that the Courts are empowered to proceed in the absence of an
accused person who willfully refuse to attend court. In making this submission Ms.Pintard
relied on the cases of Shavargo McPhee v Regina SCCr App No. 125 of 2011 Regina v
Jones [2002] UKHL 6 A.G v Stubbs and Another [2016]1 BHS J. No. 50 and Hayward
[2001] EWCA Crim 168

19. In Jones case in the House of Lords Lord Bingham of Cornwall had these observations;-

"6. For very many years the law of England and Wales has
recognised the right of a defendant to attend his trial and, in
trials on indictment, has imposed an obligation on him to do so.
The presence of the defendant has been treated as a very
important feature of an effective jury trial. But for many years
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problems have arisen in cases where, although the defendant is
present at the beginning of the trial, it cannot (or cannot
conveniently or respectably) be continued to the end in his
presence. This may be because of genuine but intermittent
illness of the defendant (as in R v Abrahams (1895) 21 VLR 343
and R v Howson (1981) 74 CrAppR 172); or misbehaviour (as in
R v Berry (1897) 104 LT Jo 110 and R v Browne (1906) 70 JP
472); or because the defendant has voluntarily absconded (as in
R v Jones (Robert) (No 2) [1972] 1 WLR 887 and R v Shaw
(Elvis) [1980] 1 WLR 1526). In all these cases the court has been
recognised as having a discretion, to be exercised in all the
particular circumstances of the case, whether to continue the
trial or to order that the jury be discharged with a view to a
further trial being held at a later date. The existence of such
discretion is well-established, and is not challenged on behalf of
the appellant in this appeal. But it is of course a discretion to be
exercised with great caution and with close regard to the overall
fairness of the proceedings; a defendant afflicted by involuntary
illness or incapacity will have much stronger grounds for
resisting the continuance of the trial than one who has
voluntarily chosen to abscond.... It was not until 1991 that the
lawfulness of commencing a trial on indictment in the absence of
the defendant came before the court as a matter for decision.

…

10. In turning to general principle, I find it hard to discern any
principled distinction between continuing a trial in the absence,
for whatever reason, of a defendant and beginning a trial which
has not in law commenced. If, as is accepted, the court may
properly exercise its discretion to permit the one, why should it
not permit the other? It is of course true that if a trial has begun
and run for some time, the inconvenience to witnesses of
attending to testify again on a later occasion, and the waste of
time and money, are likely to be greater if the trial is stopped
than in the case of a trial that has never begun. But these are
matters which, however relevant to the exercise of discretion,
provide no ground for holding that discretion exists in the one
case and not in the other." (Emphasis Added)

20. The other Law Lords were in agreement with the findings of Lord Bingham as is
exemplified by the comments of Lord Rodger of Earlferry at paragraph 42 of the judgment
as follows:-

https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&WLR&$sel1!%251972%25$year!%251972%25$sel2!%251%25$vol!%251%25$page!%25887%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&WLR&$sel1!%251980%25$year!%251980%25$sel2!%251%25$vol!%251%25$page!%251526%25
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"42. As Lord Bingham has explained, there is a tract of
authority showing that for many years English courts have had
the power to continue a criminal trial in the absence of the
defendant. Understandably, counsel for the appellant did not
seek to challenge these cases. While there may be pragmatic
arguments to suggest that there is a difference between a trial
that begins in the absence of the defendant and a trial that
begins with the defendant present but has to continue in his
absence, I can identify no difference of principle between the
two situations. That being so, as a matter of principle, there
must indeed be power for the English courts to start a trial
when the defendant absconds. That power does not appear to
have been explicitly recognised in the cases until the decision of
the Court of Appeal (Criminal Division) in R v Jones, Planter
and Pengelly [1991] Crim LR 856. In the present case the Court
of Appeal [2001] 3 WLR 125, 136 (Rose LJ) reviewed the
authorities and concluded that in English law "the trial judge
has a discretion as to whether a trial should take place or
continue in the absence of a defendant and/or his legal
representatives". Having had the advantage of considering the
analysis of the English authorities in Lord Bingham's speech, I
would respectfully agree with it and with Rose LJ's conclusion
as to the effect of those authorities." (Emphasis Added)

21. The obvious question which arises is whether having regard to the terms of Article 20 of our
Constitution and section 115 of the Criminal Procedure Code the principles set out in the
case of Jones could be applicable in this jurisdiction. However, it is now beyond dispute that
our courts have a discretion to hold a trial in the absence of an accused person and without
him being represented. This position was set forward emphatically by the Privy Council in
the case of Richard George Campbell v The Queen Privy Council Appeal No.80 of 2005
a decision on an appeal from the Bahamas Court of Appeal wherein the Board gave approval
to the principles in Jones case.

22. In Campbell’s case the Attorney General had lodged an appeal against a sentence imposed
in the Supreme Court against Campbell on the basis that it was unduly lenient. Campbell
was neither present nor represented before the Court of Appeal who proceeded in his
absence. Campbell alleged before the Board that he had not been served and that his rights
under Article 20 of the Constitution had been breached.

23. Lord Brown of Eaton-under -Heywood in delivering the decision of the Board noted that:-

“ [17]. As stated, it is common ground before the Board that the
respondent to an Attorney General's appeal, just as a defendant
at trial, has the right to be present at the hearing and to be
legally represented if he wishes. In certain circumstances,

https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&WLR&$sel1!%252001%25$year!%252001%25$sel2!%253%25$vol!%253%25$page!%25125%25
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however, there is a discretion to hold the hearing in his absence
and without his being represented. R v Jones [2002] UKHL 5,
[2002] 5 LRC 50 is authority for that: the House of Lords there
upheld the Court of Appeal (Criminal Division)'s dismissal of
the appellant's appeal against conviction notwithstanding that
his trial had proceeded in his absence and without his being
represented. But, as Jones makes clear, 'the discretion to
commence a trial in the absence of a defendant should be
exercised with the utmost care and caution' (at [13] per Lord
Bingham of Cornhill) and 'it is generally desirable that a
defendant be represented even if he has voluntarily absconded’
(at [15]). In Jones it was 'clear that [the appellant] had …
absconded in order to avoid standing trial' and, as Lord Rodger
of Earlsferry observed (at [50]–[51]), the 'facts certainly justify
the inference that the appellant knew that he would not be
present when his trial was due to take place'. Together with the
majority of the House, however, Lord Rodger was not prepared
to conclude (at [51]) that Jones 'had waived his right to be
present or to be represented at any trial of the charges against
him'. It was not to be inferred that he knew that the trial could
take place in his absence, still less that he had waived his right to
representation at the trial. His appeal was dismissed rather on
the basis that there had been a fair trial and thus no breach of
art 6 of the European Convention on Human Rights.

…

[18] The question before the Board, therefore, is not whether the
appellant implicitly waived his right to be present at the appeal
hearing but rather whether in all the circumstances the appeal
is to be regarded as properly and fairly disposed of in his
absence. Their Lordships are clearly of the view that the answer
to this question is No. A great deal was at stake for the appellant,
the appeal resulting as it did in a vastly more severe sentence. At
the very least the Court of Appeal would have needed to satisfy
itself either that the appellant must have known of the hearing
date and deliberately absented himself or that he had
deliberately made it impossible to notify him in advance.
Whatever suspicions their Lordships may have about the
appellant's position, they do not think that either conclusion was
open to the Court of Appeal on the evidence and certainly there
is no indication of any sufficient investigation let alone findings
on these critical questions. In any event their Lordships would
have expected the Court of Appeal to ensure legal

https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UKHL&$sel1!%252002%25$year!%252002%25$page!%255%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&LRC&$sel1!%252002%25$year!%252002%25$sel2!%255%25$vol!%255%25$page!%2550%25
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representation for the appellant, most obviously perhaps by
inviting Mr. Hanna to attend on his behalf.” (Emphasis Added)

24. In applying the above principles to this matter the critical question is what steps did the
learned judge take before determining to proceed in the absence of the appellant? I have for
this reason deliberately set out extensively the exchanges which took place between Counsel
and the bench. It is clear that no evidence was led by the crown as to their efforts to contact
or locate the appellant. There was an indication that the appellant may not have known about
the court date. The issue was raised about confusion which from time to time occurred due
to the fact that there was another inmate with the same name. It was also brought to the
Judge’s attention that the appellant who was on remand for the present charge was also
serving time. However, when his sentence was completed he was released from prison
without regard for the remand. This could have led him to the view that the authorities were
no longer proceeding with the attempted murder charge.

25. In dealing with these issues the trial judge was content to say that “The Court has seen
Cordero at the various case management hearings and so of the view that he was aware
that this matter was before the Court. And even if he were released from the Bahamas
Department of Correctional Services, there was a duty upon him to come and inquire
from the Court when was his matter to be heard. And so the Court is of the view that he
has deliberately absented himself from this trial. And so as a result we will proceed”. In
our view it was a fundamental error for the trial judge to hold the view that the appellant had
an obligation to inquire and find out his trial date. The obligation was on the Crown or court
to inform him of his trial date and the starting point was for the trial judge to be satisfied by
cogent evidence that he had been so informed.

26. It appears to us that the trial judge did not take reasonable steps to ascertain that the
appellant was actually informed of his trial date nor why he was not present at the
commencement of the trial. She appeared to have operated on the assumption that the
appellant was present in court in September, 2016 and was therefore aware of the trial date.
That could hardly be sufficient. Firstly, the evidence is not clear on the record that the
appellant was in Court in September, 2016 when the date was supposed to have been fixed.
The learned judge does not specifically record that in her Ruling. Moreover, there could be a
myriad of reasons why a defendant who is aware of a trial date may not be present. He may
be ill or even incarcerated in another country and in these present times may have died. In
our view the issues raised before the learned judge required investigation. As noted in
Campbell although there was a discretion to hold the hearing in the absence of the appellant
and without the appellant being represented, such discretion had to be exercised with the
utmost care and caution.

27. It was also a matter of concern that in making his application to proceed in the absence of
the appellant the prosecutor as noted earlier led no evidence but relied on his submissions.
His simple assertion was that “He was represented by counsel throughout the case
management proceedings. He appeared up until the 15th of September of last year, my
Lady. And, as a result, he was aware of his trial date and he should be here.” It is
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interesting however, that before this Court the respondent has exhibited a letter to Mr.
Glendon Rolle dated the 6 June 2016 wherein it was communicated that “Please be advised
that the trial is now fixed for the 22nd August 2016 - 2nd September 2016 (inclusive).
The matter will also be mentioned on the 18th August 2016 at 2:00pm for pretrial
review.” Based on this letter it is not clear as to why the Appellant would have been in
Court on the 15th September as asserted by the Prosecutor.

28. I should note here that Ms. Pintard sought to persuade us to have regard to the learned
Judge’s notes which she (Ms.Pintard) had sought and obtained. She contended that a review
of those notes would answer the questions which we had raised. We refused to accede to that
request because (i) we had made no order that they be obtained; (ii) we were in possession
of a full transcript of the proceedings in Court; and (iii) the learned judge had placed on
record her reasons for her decision and any relevant consideration which she had was
expected to be contained therein.

29. The additional point which emanates from the Prosecutor’s submission relates to the
representation of the appellant at trial. When asked about the absence of an attorney for the
appellant the Prosecutor’s response was that “it is indicated on the record, Mr. Seymour
would have been the last attorney to have carriage of the defendant Cordero Smith. He
was served with certain documents which he received and he is aware as well of the
proceedings this morning, my Lady. And I cannot say why he is not here but from
conversations, he indicated he would be present.” (Emphasis Added)

30. This response clearly should have moved the learned judge to adjourn the matter and request
the attendance of Mr. Seymour to ascertain his position in the matter. The record reflects
only that at the beginning the Court orderly was directed to call the names of Mr. Seymour
and Mr. Rolle on the outside of the Court. It was clear that there was an issue with
representation which needed to be investigated before a determination could be made as
whether to proceed in the absence of the appellant and his attorney.

31. In our view the learned judge even if she had decided to proceed in the absence of the
appellant was required to consider whether doing so would lead to injustice. This issue
became particularly evident when Mr. Rolle was seeking to respond to an offer for a plea
agreement being discussed with the crown. He made it patently clear to the Court that he had
no instructions to finalize such an agreement which in his view could have benefited the
appellant. In our view, the refusal of his request for a severance to afford him time to locate
the appellant to receive instructions was unreasonable in the circumstances of the case. To
rely on the need for the witnesses to have their day in court was unfortunate when that need
is compared to the appellant who had a great deal at stake and the absence of the plea
agreement resulted as it did in a more severe sentence.

32. It was for the above reasons that we determined that we could not say that in all the
circumstances the appellant’s trial was properly and fairly disposed of in his absence. We
therefore are of the view that the appeal should be allowed with reference to grounds 1 and 4.
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As this finding is dispositive of the appeal and a new trial is being ordered we are not
minded to address the other grounds set out in the Notice of Appeal.

33. We therefore order that the conviction be quashed and the sentence set aside. We order that
the appellant be retried before the Supreme Court as soon as is practicable.

__________________________________________
The Honourable Mr. Justice Evans, JA

__________________________________________
The Honourable Sir Micheal Barnett, P

__________________________________________
The Honourable Madam Justice Crane-Scott, JA


