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Criminal Appeal – Extension of Time Application - Appeal against conviction – Attempted 

Murder 

The intended appellant was convicted of the offence of the 2008 attempted murder of Jerome 

Smith and was sentenced to 30 years imprisonment in October 2017.  In November 2017, he 

sought to appeal his conviction and sentence on the grounds that his conviction was not 

supported by evidence, the judge led witnesses, prevented counsel from properly putting his case 

to witnesses and did not give adequate direction to jury on witness credibility, as well giving the 

intended appellant a severe sentence. However, the intended appellant’s Notice of Appeal was 

never received by the Court. On 26 November 2018, a year out of time, the intended appellant 

filed an application to extend the time within which to appeal that sentence. 

Held: leave to appeal out of time is refused; the conviction and sentence are affirmed.   
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The fact that the jury returned a guilty verdict on the count of attempted murder suggests that 

they were satisfied with the evidence that the intended appellant had as his intention at the time 

of his unlawful unprovoked attack on Smith, to kill Smith.. Moreover, the jury having heard the 

intended appellant testify and his witnesses testify, must be taken to have rejected his account of 

the events at the material time. 

The judge addresses the issue of Smith's credibility as a witness. He told the jury "In this 

regard, you must determine whether Smith was a credible witness. There were 

inconsistencies ... Does this explain the inconsistency between his evidence and the other 

witnesses?" The judge has thereby brought to the forefront of the jury's minds the need to 

determine if Smith can be believed when his evidence is in almost direct conflict with even 

witnesses’ evidence. I am unable to discern what further direction the judge could have given to 

the jury to make their function in regard to the discrepancies and inconsistencies in the witnesses' 

evidence any clearer.  

Each case must turn on its own facts. The authorities, local and foreign, show that there is a 

range of sentences that may be imposed for the offence of attempted murder. It is readily 

apparent that upon being convicted, the intended appellant was liable to be imprisoned for life. 

The thirty years sentence imposed on the intended appellant does not fall well outside the range 

of sentences one would expect to see in an attempted murder case. 

 

Alexander Williams v. Regina SCCrAPP No. 155 of 2016 mentioned 

Attorney General v Larry Raymond Jones and others SCCrApp Nos. 12, 18 and 19 of 2007 applied 

Director of Public Prosecutions v Ernesta Butler SCCrApp. No. 97 of 2019 applied 

Durad Munroe v R SCCrApp No. 152 of 2011 considered 

Errol Knowles v Regina SCCrApp. No. 79 of 2017 mentioned 

Ferron Scavella v Regina SCCrApp No. 124 of 2009 considered 

Garvin Adderley v Regina SCCrApp. No. 250 of 2017 mentioned 

James Miller v R SCCrApp No. 106 of 2009 considered 

Jerome Bethel v Regina SCCrApp No. 19 of 2013 mentioned 

Jones and National Coal Board [1957] 2 All ER 159 considered 

Michael Scott v Regina SCCrApp. No. 163 of 2012 considered 

Omar Chisholm v Attorney General MCCrApp No. 303 of 2014 mentioned 

Rauel Pierre v Regina SCCrApp. No. 48 of 2017 considered 

R v. Ball (1951) 35 Cr. App. R 164 considered 

R v Gumbs [1927] 19 Cr. App. R. 74 considered 

Sherman v. Regina; Saunders v. Regina [2013] 1 BHS J. No. 66 considered 

Solomon Higgs v Regina SCCrApp. No. 180 of 2013 considered 
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______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Mr. Justice Isaacs, JA: 

1. The intended appellant was convicted of attempted murder on 31 January 2017, pertaining 

to an incident which arose on 5 June 2008. He was sentenced to 30 years imprisonment on 

12 October 2017. He prepared his notice of appeal and passed it to the Prison officials on 6 

November 2017, according to the Department’s stamp. Apparently, it was not received in 

this Court. An application for leave to appeal out of time was filed on 26 November 2018. 

2. On 26 February 2020, we heard the intended appellant's application for leave to appeal out 

of time; and his appeal if the application for leave was successful; and reserved our 

decision. We render it now. 

Extension of Time Application 

3. According to section 17 of the Court of Appeal Act ("the Act") a prospective appellant has 

twenty-one days from his date of sentencing to appeal his conviction and/or sentence. 

Section 17 of the Act states: 

"17. (1) Where a person convicted desires to appeal to the 

court or to obtain the leave of the court to appeal under 

the provisions of this Part of  this Act, he shall give notice 

of appeal or of his application for leave to appeal in such 

manner as may be prescribed by rules of court within 

twenty-one days of the conviction. 

(2) The time within which notice of appeal or of 

application or leave to appeal may be given, may be 

extended at any time by the court. 

(3) For the purposes of this section the date of conviction 

shall, where the Supreme Court has adjourned the trial of 

an information after conviction, be deemed to be the date 

on which such court has sentenced or otherwise dealt with 

the appellant."  

4. As section 17(2) of the Act suggests, the Court may extend the time for giving a notice of 

appeal. However, over the years, courts have enumerated a number of factors - four - which 

they would consider to determine whether or not they should exercise their discretion in the 

individual's favour. These four factors are: 
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          1. Length of delay; 

          2. Reason for the delay; 

          3. Prospects of success; and 

          4. Prejudice to the respondent. 

5. See Omar Chisholm v Attorney General MCCrApp No. 303 of 2014, Alexander 

Williams v. Regina SCCrAPP No. 155 of 2016, Errol Knowles v Regina SCCrApp. No. 

79 of 2017 and Garvin Adderley v Regina SCCrApp. No. 250 of 2017. 

 

6. Inasmuch as we hold the view that the prospects of success of an appeal carries more 

weight in the "scales of convenience", we propose to focus on that factor more closely than 

the others. 

 Length of Delay, Reason for the Delay and Prejudice 

7.  Based on the date of sentence and the date of the filing of the leave to appeal out of time, 

some thirteen months have passed. The explanation for the delay appears to be one often 

heard in these applications where persons are incarcerated, namely, the papers were filled 

out and passed to the Prison authorities for transmission to the Court. However, for some 

unknown reason the papers were not received in our Registry. Thus, we are minded to treat 

the delay in this case as a neutral matter. 

8.  There is no perceptible prejudice inuring to the respondent should the Court exercise its 

discretion to extend the time for appealing. Hence, this factor is treated as having no weight 

in the scale of convenience. 

 Prospects of Success  

9. The intended appellant's prospects of success must be gauged by the grounds he has filed; 

and they are set out below: 

  "1. The conviction is not supported by the evidence.        

 2. The learned judge erred in law by not giving an adequate 

direction with reference to how the jury should assess the 

credibility of a witness. 

3. The learned judge erred in law by preventing counsel for the 

appellant in the court below from properly putting his case 

to a witness. 
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4.  The learned judge erred in law by leading a witness for the 

respondent. 

5.  The sentence is unduly harsh and severe."  

The Prospective Grounds 

 Ground 1 - The conviction is not supported by the evidence 

10.  A consideration of this ground requires an investigation of the evidence that the intended 

appellant  faced; and if that is found to be weak or non-existent, whether what remains as 

admissible evidence adduced against the intended appellant is sufficient to sustain the 

employment of the proviso to section 13(2) of the Act. 

11. There is no gainsaying that the intended appellant attacked the virtual complainant, Jerome 

Smith, Jr. ("Smith"). The question that arises therefore, is what was the intended appellant's 

intent when he battered Smith with the rock/block/brick and bicycle? 

12. Intent is defined in section 12 of the Penal Code. Beginning at pages 330, line 12 to 360, 

line 2 of the transcript, the judge went into a detailed explanation of the definition of 

"intention" and "intent". Her explanation extends to some 30 pages of the transcript 

because she went to great lengths to explain the element of intent necessary for the offences 

of murder, attempted murder, maim  or dangerous harm and grievous harm in order to arm 

the jury with the information necessary for them to arrive at a true verdict based on the 

evidence led in the case. In other words, the judge left alternative verdicts for the jury to 

consider based on such facts as they found made out on the evidence led during the trial. 

13. The evidence led at the trial was that on 5 June 2008, Smith was walking on Victoria 

Boulevard with his god-sister, Danesha Bain, heading to the bus stop by Porky's gas station 

when the applicant emerged from a yard and began arguing with Ms. Bain. It seems Ms. 

Bain was also known as "Delreka Bain". The intended appellant was familiar to Smith who 

said he knew the intended appellant from 2008. The argument escalated when the intended 

appellant grabbed Ms. Bain's hand. Smith attempted to push him off while telling him that 

just because his girlfriend was "fast" did not mean all girls "fast like her". 

14. Smith testified that the intended appellant turned his focus from Ms. Bain on to him and 

began using profanities. Smith and Ms. Bain continued to walk to the bus stop when Smith 

said he was hit from behind by a bicycle. He did not know if it was shoved or shoved into 

him but it caused him to fall over. As he was on the ground he saw the intended appellant 

advancing on him lugging a "block", half a block, which the intended appellant slammed 

on his head. Smith said as he tried to get up the intended appellant slammed the bike on 

him; and as he continued to try to get up the intended appellant sat on his back and started 
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beating the stones in his head. At some point he passed out but it was his recollection that 

the intended appellant hit him with the block over forty times. 

15. Smith said he was conscious that Ms. Bain and one "Capone" took him to the South Beach 

clinic where it appears he lost consciousness again. When Smith awakened fully he was in 

the Princess Margaret Hospital ("PMH") where he spent about a year and a half. During the 

course of his hospital stay he had two surgeries. Smith described his condition post-attack, 

namely, that the left side of his body is weak, he walked with a limp and he had limited use 

of his left arm. He was expected to undergo a further surgery for the reconstruction of the 

right side of his head. He had to undergo therapy also.  

16. Under cross-examination by Counsel for the intended appellant, Mr. Stanley Rolle, Smith 

denied that he had told the intended appellant he was going to return with his gun. He also 

said that the intended appellant first came out of his yard with a "brick" that the intended 

appellant threw at him; and then the intended appellant retrieved a stone by a garbage bin. 

He maintained that the intended appellant hit him in the head with the pieces of the brick. 

When taxed about evidence he had given in the magistrate's court that the intended 

appellant had collected two bricks from a building under construction by Porky's gas 

station, Smith responded, "He picked up two bricks and came rushing towards me. That 

statement is correct."  

17. Mr. Rolle also suggested to Smith that he was in possession of a black handle knife with a 

silver blade with which he threatened to stab the intended appellant; and that he had first 

thrown a stone at the intended appellant hitting the intended appellant on his hand. Smith 

denied both suggestions. Smith also denied that he had approached the intended appellant 

in his yard and had been asked by the intended appellant to leave his yard. 

18. Smith was taxed on his estimate of the length of time he actually spent in hospital and it 

may be gleaned from the evidence adduced through other witnesses that he overstated the 

time in hospital. But Smith did say at one point in his evidence that he had numerous 

surgeries done and he was back and forth (page 78, line 7 of the transcript). 

19.  David Duncombe ("David") testified that around 11:00am on 5 June 2008, he, Smith and 

Ms. Bain were chilling in a yard when: 

"We saw a man come from the back of the yard, snatch 

Jerome Smith, snatch him and start punching him about the 

face, and about the body. Then drop the bike on his head, and 

then grab a big rock and throw it and burse (sic) him in his 

head. From there he fall out, and me and Denricka Bain take 

him to the hospital and Travis drop us there, and the 

ambulance come for him by South Beach clinic." (page 113 of 

the transcript) 
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20. David said he did not see Smith with a weapon on him.  

21. Under cross-examination David said he heard no conversation between the intended 

appellant and Smith. He did not see Smith throw a stone at the intended appellant. The 

object the intended appellant threw at Smith was a big rock, not a block. David said he did 

not see the intended appellant approach Ms. Bain nor did he recall Smith pushing the 

intended appellant from Ms. Bain.  

22. The evidence of David is inconsistent in some material aspects, for example, David does 

not mention the intended appellant sitting astride a prone Smith and hitting him with any 

stone or brick or block. This inconsistency was mentioned by the Judge in her summing up 

to the jury. (page 339 of the transcript).  

23. The judge also highlighted the evidence of Dr. Magnus Ekedede, the surgeon who operated 

on Smith and pointed out that although he confirmed the injuries to Smith were caused by 

some blunt object and he could not state for certain how many blows were inflicted on 

Smith it was his opinion it would not have been as many as forty. An important part of Dr. 

Ekedede's evidence was that Smith's injuries were severe and life-threatening; and but for 

the efforts of his doctors Smith would have died. Dr. Ekedede's evidence remained 

unshaken in cross-examination. (pages 340-1 of the transcript).  

24. The intended appellant testified that on the day in question Ms. Bain had come by his place 

accompanied by David to collect money he had promised to give to her but he did not have 

it so he told her to come back. He said she left and about five minutes after, Smith came 

and confronted him about threats he was alleged to have made to chop up Smith. The 

intended appellant said he told Smith to leave but Smith began threatening to go home, get 

his gun and return to shoot the intended appellant and shoot up his house.  

25. The intended appellant said he felt threatened so he turned to walk away but he turned to 

face Smith and saw Smith reaching into his waist. He held Smith's hand as the shirt was 

raised to reveal a black handled knife. He said he shoved Smith off and punches were 

exchanged. he said Smith ran across the road picked up a stone and threw it at him. The 

stone hit his hand. he in turn picked up a stone and threw it at Smith. It hit Smith in the 

head. The intended appellant said that he was angry when Smith threw the stone at him. 

26.  The intended appellant denied hitting Smith with a bicycle and he also said that when this 

incident occurred between himself and Smith there was no one else present other than his 

little cousin, Jaheem Lockhart. He said Ms. Bain and David were not there at the time of 

his encounter with Smith.   

27.  The fact that the jury returned a guilty verdict on the count of attempted murder suggests 

that they were satisfied that the intended appellant had as his intention at the time of his 

unlawful unprovoked attack on Smith, to kill Smith. If the jury accepted Smith's version of 
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the events, namely, that the intended appellant first struck him to the ground with a bicycle 

and then sat astride his back and repeatedly hit him in the head with a stone or brick or 

block until he lost consciousness; and the severity of the injuries received by Smith as 

described by Dr. Ekedede, there was sufficient evidence of an intent to kill from which they 

could bring a finding of guilt. Moreover, the jury having heard the intended appellant 

testify and his witnesses testify, must be taken to have rejected his account of the events at 

the material time. 

28.  Section 83(2) of the Penal Code provides as follows: 

" 83. ... 

(2) Whoever attempts to commit an offence shall, if the attempt 

is frustrated by reason only of accident or of circumstances 

or events independent of his will, be deemed guilty of an 

attempt in the first degree, and shall, except as in this Code 

otherwise expressly provided, be punishable in the same  

manner as if the offence had been completed." 

29. Dr. Ekedede testified that but for the intervention of Smith's doctors Smith would have 

died. That in my view satisfies the requirement of the intended appellant's intention being 

frustrated by circumstances independent of the intended appellant's will. 

30.  In the premises there is no merit in this ground. 

 Count 2 - Judge failed to give an adequate direction on how the jury should assess the 

credibility of a witness 

31.  The principal attack on the Judge's direction to the jury under this ground is that - and I 

paraphrase here - the judge ought to have emphasised the unreliability of Smith's evidence 

due to the head trauma he received during the incident. Mr. Reckley cited the case 

of Durad Munroe v R SCCrApp No. 152 of 2011 in support of his submission that the 

failure of the Judge to give the jury the direction suggested in Munroe rendered the 

intended appellant's trial unfair and his conviction unsafe. 

32. The Court in Munroe, differently constituted, was critical of the trial judge's failure to 

adequately explain how the inconsistencies in a witness' evidence impacted upon the 

accused man's defences of accident or self defence. At paragraph 17, Adderley, JA set out 

how a trial judge should deal with inconsistencies. He said: 

"17. This Court recently gave guidance on how a trial judge 

should deal with inconsistencies in his summation to the 

jury (see Capron v R SCCrApp No. 13 of 2011 delivered 

on 26 March this year).  In that case the Court adopted the 
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formulation set out by the Privy Council in Grieves and 

others v R [2011] UKPC 39; (2011) 80 WIR 441. That was 

an appeal from the Court of Appeal of Jamaica. Capron 

held that the judge should express to the jury in the 

following words or similar words “that discrepancies and 

inconsistencies raise the issue of whether the witnesses are 

credible and reliable and that they should consider 

whether their view of the truthfulness and reliability of the 

witness was affected thereby on any issue…”. The judge 

should also explain the issue which the discrepancy affects. 

The Court drew attention to guidance given by the Privy 

Council in Grieves where the inconsistency related to the 

identification of the make of the gun that had killed the 

deceased and stated at paragraph 30 of Capron: 

 “30. On the question of the inconsistency it 

was held that it had not been enough for the 

judge having identified the inconsistency 

between Todd’s evidence and the ballistics 

evidence simply to tell the jury that ‘it is for you 

to say what you make of it’. The Judge ought to 

have said that the ballistics evidence pointed 

strongly to Todd being wrong in suggesting that 

the deceased had been shot with a Mark 11. The 

judge ought also to have directed the jury that 

they needed to consider whether that affected 

their view of the truthfulness and reliability of 

Todd’s evidence that the deceased had been shot 

(or shot at) by a group including the four 

appellants."” 

33.  At pages 353, line 15 to 354, line 25 of the transcript, the judge addressees the issue of 

Smith's credibility as a witness. He told the jury: 

 "In this regard, you must determine whether Smith was a 

credible witness. There were inconsistencies ... Does this 

explain the inconsistency between his evidence and the other 

witnesses?" 

34.  The judge has thereby brought to the forefront of the jury's minds the need to determine if 

Smith can be believed when his evidence is in almost direct conflict with even David's 

evidence, another of the Prosecution's witnesses. Further, the jury may consider whether 



10 
 

the brain damage Smith suffered could have been the cause for the discrepancies in his 

evidence. 

35.  I am unable to discern what further direction the judge could have given to the jury to 

make their function in regard to the discrepancies and inconsistencies in the witnesses' 

evidence any clearer. 

36. There is no substance to this complaint. 

Ground 3 - Judge prevented Counsel for the applicant from properly putting his case to a 

witness 

37.  I have scoured the transcript to ascertain the basis for this ground and I have been unable 

to locate any intervention of the judge to remotely suggest the judge prevented counsel for 

the intended appellant from running his case. Thus, I find no merit in this ground. 

 Ground 4 - Judge leading a witness for the respondent 

38.  Judges are permitted to ask questions of a witness when necessary. Such questioning is 

permitted if there is some ambiguity in a witness' evidence which requires clarification 

either in the judge's mind or perhaps in the jury's minds. A judge must be mindful, 

however, not to exceed the permissible bounds of interventions: Jerome Bethel v 

Regina SCCrApp No. 19 of 2013. 

39.  In a trial before Senior Justice Jon Isaacs (as he then was) the defendant was convicted of 

the murder of his baby mother's boyfriend. One of the grounds of his appeal to this Court, 

differently constituted, was that the trial judge had assumed the role of advocate by asking 

questions of the appellant and witnesses. At paragraph 30 of the judgment rendered by 

John, JA - with whom the rest of the panel agreed - the following appears: 

"30. Ground 2 

The learned trial judge erred in law when he allowed himself 

and the jury to assume the role of advocate in asking questions 

of the appellant and witnesses. 

Before examining this complaint in detail we think it prudent 

to restate the well-established principles expressed in R v 

Hulusi and Purvis 58 Cr. App. Rep 378, R v Matthews (1983) 

78 Cr. App. Rep 23, and more recently enunciated by Byron 

C.J. (Ag) (as he then was) in Jacob v R (1997) 56 WIR at 250, 

(sic) a decision of the Court of Appeal of the Eastern 

Caribbean States where he said: 
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“a trial judge in a criminal trial should not 

descend into the arena and give the impression 

that he is acting as an advocate. This conduct is 

not only wrong, but a judge can often do more 

harm than by leaving it to experienced counsel. 

When a Court of Appeal is considering whether 

to quash a conviction for the interventions of a 

judge, the essential question is whether there 

may have been a denial of justice. Answering the 

question involves an evaluation not only of the 

degree of the interventions but also of their 

quality, as well as an assessment of their purpose 

and their possible effect on the trial. 

The type of interventions that may operate to 

cause a verdict to be quashed would include: 

those which invite the jury to disbelieve the 

evidence for the defence in such strong terms 

that the mischief cannot be cured by telling the 

jury that the facts are for them, and they are 

entitled to disagree with what the judge has said; 

those which make it impossible or extremely 

difficult for counsel for the defence to develop 

the case for the defence in a proper and lucid 

manner; and those which have the effect of 

preventing the accused from doing himself 

justice and telling his story in his own way. 

Interventions would however be appropriate 

where they are necessary to curb prolixity, 

repetition and irrelevance. More importantly, 

intervention would be justified where it is aimed 

at clearing up ambiguities, or enabling the trial 

judge to be sure that he is making an accurate 

note." 

40.  At paragraph 37 the Court concluded that the questioning by the trial judge went beyond 

legitimate bounds and were quite unnecessary. John, JA went on and at paragraph 40 

referred to the dictum of Lord Denning in Jones and National Coal Board [1957] 2 All 

ER 159: 

"40.  … 

“The judge's part … is to hearken to the 

evidence, only himself asking questions of 

witnesses when it is necessary to clear up any 
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point that has been overlooked or left obscure; to 

see that the advocates behave themselves seemly 

and keep to the rules laid down by law; to 

exclude irrelevancies and discourage repetition; 

to make sure by wise intervention that he follows 

the points that the advocates are making and can 

assess their worth; and at the end to make up his 

mind where the truth lies. If he goes beyond this, 

he drops the mantle of a judge and assumes the 

robe of an advocate; and the change does not 

become him well. Lord Bacon spoke right when 

he said that: 

“Patience and gravity of hearing is an 

essential part of justice; and an over-

speaking judge is no well-tuned cymbal.” 

41.  I am satisfied that such questions that were posed by the judge did not exceed the 

permissible bounds and even if the questions asked could be characterised as leading, there 

is no prohibition against a judge asking leading questions. 

42.  This ground has no merit. 

 Ground 5 - Sentence is unduly harsh and severe 

43.  The intended appellant was sentenced to thirty years' imprisonment for the offence of 

attempted murder. He complains the sentence is "unduly harsh and severe". The intended 

appellant must satisfy the Court that thirty years for attempted murder falls so far outside 

the scale of punishments that could be meted out for this offence that the sentence is 

grossly inordinate. 

44.  In Attorney General v Larry Raymond Jones and others SCCrApp Nos. 12, 18 and 19 

of 2007, this Court, differently constituted provided guidance to judges when sentencing 

for the offences of murder and manslaughter. At paragraphs 15 and 17 Sawyer, P 

said:          

“15. On the other hand, it must be noted that over the past 7 

years, this court has set guidelines in respect of persons 

convicted of manslaughter. Sentences passed or upheld by this 

court during that period range from 18 years to 35 years 

imprisonment, bearing in mind the character of the convicted 

person, the circumstances in which the offence was committed 

and whether the convicted person showed any remorse for the 
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killing (e.g., by pleading guilty at the earliest opportunity) to 

name some of the usual considerations to be taken into account 

by the sentencing judge.” 

... 

17. In our judgment, where, for one reason or another, a 

sentencing judge is called upon to sentence a person convicted 

of a depraved/heinous crime of murder and the death penalty 

is considered inappropriate or not open to the sentencing judge 

and where none of the partial excuses or other relevant factors 

are considered weighty enough to call for any great degree of 

mercy, then the range of sentences of imprisonment should be 

from thirty years to 60 years, bearing in mind whether the 

convicted person is considered to be a danger to the public or 

not, the likelihood of the convict being reformed as well as his 

mental condition. Such a range of sentences would maintain 

the proportionality of the sentence for murder when compared 

with sentences for manslaughter.” 

45.  The President referred to R v Gumbs [1927] 19 Cr. App. R. 74 where Hewart, LCJ spoke 

to the approach of an appellate court to appeals against sentence. At page 75 he said, inter 

alia: 

"Two principles from time to time have been mentioned in this 

Court, and in some cases they may have to be considered 

together. One is that this Court never interferes with the 

discretion of the Court below merely on the ground that this 

Court might have passed a somewhat different sentence; for 

this Court to revise a sentence there must be some error in 

principle."      

46.  In R v. Ball (1951) 35 Cr. App. R 164 it was stated that an appellate court would not alter 

a sentence which is the subject of an appeal merely because the court might have passed 

a different sentence. It is only when a sentencing judge appears to err in principle that the 

court will alter the sentence. 

47.  The punishment prescribed for the offence of attempted murder is to be found in the 

section creating the offence, namely, section 292 of the Penal Code, which reads: 

"292. Whoever attempts to commit murder shall be liable to 

imprisonment for life." 
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48.  It is readily apparent, therefore that upon being convicted, the intended appellant was 

liable to be imprisoned for life. Although in recent years there has been some movement 

away from the indeterminate sentence of life, that sentence remains a part of the law of The 

Bahamas; and, until such time as it is repealed, continues to be a valid sentence that can be 

imposed for the offence. 

49.  According to Larry Raymond Jones (supra) a person could be sentenced from thirty to 

sixty years where the death penalty is not deemed appropriate. That may be a signal for a 

sentencing court faced with the issue of an appropriate sentence for attempted murder. 

There are signposts that may be gleaned from other cases, e.g., Ferron Scavella v 

Regina SCCrApp No. 124 of 2009. In Scavella, the appellant had been convicted of, inter 

alia, attempted murder. The virtual complainant was a police officer who had been 

attempting to effect the arrest of the appellant. Scavella was sentenced to thirty years on the 

attempted murder count by the trial judge. He did not appeal his sentence; and the Court 

made no comment on the length of the sentence.  

50. In Sherman v. Regina; Saunders v. Regina [2013] 1 BHS J. No. 66, the appellant 

Saunders was sentenced to twenty-five years for an attempted murder committed in the 

course of an armed robbery. 

51. In yet another case of an attempted murder committed during the course of an armed 

robbery, James Miller v R SCCrApp No. 106 of 2009, the appellant had been sentenced to 

life in prison by the trial judge. However, on appeal, the Court substituted a determinate 

sentence of forty years. 

52. In Michael Scott v R SCCrApp. No. 163 of 2012, the appellant was convicted of the 

attempted murder of his estranged wife, Sheneka Colebrooke, after he had inflicted 

fourteen stab wounds about her body; and was subsequently sentenced to thiry-four years’ 

imprisonment. His conviction and sentence were affirmed on appeal. 

53. The appellant in Rauel Pierre v Regina SCCrApp. No. 48 of 2017, was convicted of, inter 

alia, the attempted murder of Kimberley Goodman. He had pointed a firearm at her and it 

had jammed. She escaped unscathed.  The appellant was sentenced to fifteen years' 

imprisonment for the offence of attempted murder. 

54. In Solomon Higgs v Regina SCCrApp. No. 180 of 2013, the virtual complainant, Ambrose 

Rolle, was shot multiple times but he managed to survive the attack He told police that it 

was the appellant who shot him. The appellant was charged and convicted by a jury for 

attempted murder. He appealed his conviction; but his appeal was dismissed. He did not 

appeal his sentence of ten years'  imprisonment. 

55. Most recently, in Director of Public Prosecutions v Ernesta Butler SCCrApp. No. 97 of 

2019, the Court, differently constituted and by a majority, upheld the trial judge's sentence 
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of seven years imposed on a woman who had inflicted a single stab wound to the neck of 

the virtual complainant. Barnett, P canvassed a number of authorities from other common 

law jurisdictions that demonstrate varying degrees of leniency for those convicted of 

attempted murder and concluded at paragraph 45: 

 

"45. Against the background of these cases I cannot accept that 

the sentence of seven years was so lenient that as an appellate 

court we should interfere with the sentencing judge’s ruling. 

The seven-year sentence may be considered lenient but it 

cannot be said that the sentence was so lenient that this 

appellate court should set it aside on the basis that no 

reasonable judge could have imposed it. That sentence is not 

inconsistent with sentences given by this Court and courts in 

other jurisdictions in cases of attacks between persons in 

relationships with each other which attacks are sparked by 

emotions and there is no real risk of the person being further 

threat to his or her victim or the society at large." 

   

56. Crane-Scott, JA shared the President's view. 

 

57. The majority in  Butler also pointed out that what the Court of Appeal did 

in Larry Raymond Jones (supra) was to establish a notional dividing line for 

sentencing/proportionality purposes between a notional upper limit for manslaughter 

sentences and the lower limit where a determinate sentence for murder is to be passed. 

 

58. The authorities, local and foreign, show that there is a range of sentences that may be 

imposed for the offence of attempted murder. Each case, however, must turn on its own 

facts; and the sentencing judge crafts a sentence which meets one or more of the four main 

purposes for sentences: deterrence, rehabilitation, incapacitation and retribution. 

Sometimes there is a fifth purpose of restitution but this does not appear to play a major 

role in more serious cases. 

59. The jury convicted the intended appellant of attempted murder notwithstanding that the 

judge had left the alternatives of grievous harm and maim or dangerous harm, lesser 

offences, open for their consideration. The jury's verdict is a pellucid indication that they 

were satisfied that the intended appellant intended to kill Smith when he attacked Smith. 

60. The exemplars cited above demonstrate that the thirty years sentence imposed on the 

intended appellant does not fall well outside the range of sentences one would expect to see 

in an attempted murder case; and the intended appellant has been unable to persuade us that 

the sentence he received is unduly harsh or severe.  
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61. Having regard to Larry Raymond Jones (supra) and Butler (supra), it is evident that in 

passing the sentence of thirty years, the judge placed the seriousness of this case at the top 

of the notional manslaughter upper limit. He was entitled to do so. Having weighed the 

relevant aggravating/mitigating factors of this particular offense, the judge exercised his 

discretion reasonably and we would not interfere.  
 

62. Thus, this ground of appeal is unsustainable. 

 Conclusion 

63.  I am satisfied that the prospects of success in this appeal are nonexistent. In the 

circumstances, leave to appeal out of time is refused. Thus, the conviction and sentence are 

affirmed.   

 

 

____________________________________________ 

                                                               The Honourable Mr. Justice Issacs, JA 

 

 

64. I agree. 

 

____________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 

 

 

 

65. I also agree. 

 

 

____________________________________________ 

                                                                The Honourable Mr. Justice Jones, JA 

 


