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Civil appeal – Adoption – An adoption order may only be granted where the subject of the adoption 
application has not reached the age of majority - Section 3 of the Adoption of Children Act  
 
The appellants were married in 2010 and are the Bahamian stepfather and Jamaican biological 
mother of Sherica Kentanya Rose (SKR) who was born on 6 December 2000. SKR’s biological 
father is also Jamaican. Mr. McPhee applied in October 2017 to adopt SKR; at that time she was 
16 years old, two months away from her 17th birthday. The judge below refused the adoption 
application in October 2019. At the time of the judge’s decision SKR was 19 years old. The 
appellants seek an Order from this Court granting the adoption.  
 
Held: appeal dismissed.  
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Pursuant to the Adoption of Children Act (the Act) a judge of the Supreme Court may authorize 
an adoption of a person who is under the age of 18. However, the Act does not make provision for 
an adoption order to be granted where the child which is the subject of the application has reached 
the age of majority. The adoption process is an entirely statutory construct. Therefore, unless there 
is a statutory provision which addresses the issue of a child for whom an adoption application has 
been made but who attains the age of eighteen before an adoption order is made, a judge has no 
power to make the adoption order. 
 
Cameron v Gibson [2006] S.C. 283 considered 
In Re E (An Infant) FAM/ADN/00544/17 distinguished  
In The Matter of TDD (Male Infant) [2012] 2 BHS J. No. 89 mentioned 
In the matter of the Adoption of Children's Act, 1954 (Chapter 131 of the Statute Laws of The 
Bahamas) [2011] 3 BHS J. No. 91 considered  
R v Secretary of State for the Home Department Ex parte Miah and Another [1991] Lexis Citation 
2752 considered  
 

 

 

 

 

 

 

J U D G M E N T  
 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The appellants are appealing the decision (“the Decision") of Madam Justice Donna Newton 
("the Judge") given on 24 October 2019, whereby the Judge denied the appellants' 
application for an adoption order for Shericka Kentanya Rose ("SKR"). They ask that the Court  
set aside the Decision and substitute in its stead, an order acceding to their application to adopt 
SKR. 

Background 

2. The appellants were married in 2010 and are the stepfather and biological mother of SKR who 
was born in Jamaica on 6 December 2000. Mr. McPhee is a Bahamian and Mrs. McPhee is a 
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Jamaican, as is SKR’s biological father. In October 2017, two months shy of SKR’s 17th 
birthday, Mr. McPhee applied by way of Originating Summons to adopt SKR. The application 
was heard in September 2018, three months prior to SKR’s 18th birthday, and adjourned for 
submissions and decision. In October 2019, by way of oral decision, the learned judge refused 
to grant the adoption order sought. The basis for that refusal was the judge’s view that “the true 
motive of the application was to achieve citizenship rather than serve the minor’s general 
welfare…” The appellants seek an order from this Court setting aside the decision of the learned 
judge and an Order granting the adoption of SKR.  
 

The Appeal 

 
3. The enumerated grounds of appeal were formulated initially on the oral decision of the Judge - 

as she did not produce a written judgment until 23 July 2020 - that the she misdirected herself 
and in so doing, fell into error when she made the following findings in her decision: 

 

“(1) … that due to the fact that the infant was on the eve 
of her 19th birthday at the time of (sic) the Ruling was 
given, the Court had no authority to make an adoption 
order, notwithstanding that the application was made 
when the infant was 16 years old; 

(2) … that there was conflicting information regarding 
the date of birth of the child; 

(3) …that in the circumstances aforementioned, making 
the order would not be for the welfare of the child.” 

4. As a result of receiving the Judge's written judgment, the appellants amended their Notice of 
Appeal. The first three grounds remained essentially the same but four new grounds were added. 
They were as follows: 
 

"In so far as the Judgment is concerned, by:- 
 

(4) misstating and/or misapprehending the nature 
of the evidence which was before the Court 
regarding to (sic) the period during which Mr. 
McPhee assumed the fatherly role and the extent of 
the relationship the infant had with her biological 
father; 
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(5) erroneously finding that there was conflicting 
information regarding the date of birth of the child. 
 
(6) denying the Appellants/Applicants their right of 
due process throughout the trial by ruling against 
the Application without having either requested 
additional evidence or challenged the validity of the 
evidence presented to the Court, whether in the 
form of Affidavits of the Applicants, the Statements 
of Applicants or the Guardian at Litem's Report 
but now seek to rely on the claim that no evidence 
was produced by the Applicants to support certain 
statements made by the Applicants and the 
Guardian ad Litem; and 
 
(7) erroneously finding that the responsibility for 
the "lapse of time" prior to the infant attaining the 
age of majority rests squarely on the shoulders of 
the applicants, despite the fact that the Adoption 
Application had been made 14 months prior to the 
infant's 18th birthday."   

 
5. Inasmuch as we are satisfied that the appeal may be resolved on Ground 1 alone, we do not 

propose  to enter into a consideration of the other Grounds because even if they were all resolved 
in favour of the appellants, that success could not translate into a basis for overturning the 
Judge's decision. 

 

Ground 1 - Due to the fact that the infant was on the eve of her 19th birthday at the time the 
Ruling was given, the court had no authority to make an adoption order, 
notwithstanding that the application had been made when the infant was 16 years old 

 

The Adoption of Children Act  
 

6. The Adoption of Children Act ("the Act") appears to have as its intention the creation of familial 
ties between persons who are usually adults and children who are below the age of eighteen 
(otherwise described as "an infant"). 
 

7. Section 3 of the Act states:  
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"3. Upon an application in the prescribed manner being 
made by any person  desirous of being authorised to 
adopt an infant who has never been married, the court 
may, subject to the provisions of this Act, make an order 
(in this Act referred  to as an adoption order) authorising 
the applicant to adopt the infant, and it is hereby declared 
that the power of the court to make adoption orders shall 
include power to make an adoption order authorising the 
adoption of an infant by the mother or father of the 
infant, either alone or jointly with her or his spouse." 
[Emphasis added] 

 
8. Section 2 of the Act defines "adopted child" and "infant" as follows: 

““adopted child” means any infant authorised by the 
court to be adopted;  

… 

 “infant” means a person under the age of eighteen;" 

9. Section 2 also defines "the court" as "the Supreme Court".  It may be seen, therefore, that a 
judge of the Supreme Court may authorise an adoption of a person under the age of eighteen.  
 

10. In the matter of the Adoption of Children's Act, 1954 (Chapter 131 of the Statute Laws 
of The Bahamas) [2011] 3 BHS J. No. 91, Hepburn, J (as she then was) heard adoption 
applications for two Jamaican siblings that had been made by the Bahamian husband of their 
mother. At the time the applications were made both were "infants"; but by the time the matter 
came on for hearing, one had attained the age of majority. His application was withdrawn. At 
paragraph 1 the following appears:   

 
"1 By originating summons filed 8 October 2008 the 
applicants made application under the Adoption of 
Children Act, Ch. 131 (“the Act”) to the court to be 
authorised to adopt the infants. Before the application 
could be heard, one of the infants, TCB, attained the age 
of majority and the application in respect of him was 
withdrawn and the application proceeded with respect 
only to the infant JAB.” 
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11. Unfortunately, the Act does not make provision for an adoption order to be granted where the 
child, the subject of the adoption application, has reached the age of majority; nor is there any 
power vested in a Minister of the Government or some other agency to provide alternative 
relief to the prospective parents that would invest the child with the benefits of an adoption 
order.   
 

12. In R v Secretary of State for the Home Department Ex parte Miah and Another [1991] 
Lexis Citation 2752, two sons of a sponsor who was seeking entry into England on their behalf 
under the immigration rules were underage at the time their applications were submitted but 
overage by the time the applications were being considered. In his judgment Henry J noted, 
inter alia: 

 
"However, in so far as their ages were concerned on any 
reapplication, he [the adjudicator] recommended 
treatment outside the rules notwithstanding that because 
of the passage of time their ages had rendered them 
ineligible -- presumably on the basis that the delay was 
not their fault. He recommended that because the delay 
in the decision was no fault of their own." 

 
13. Apparently, the Secretary of State was empowered to consider whether the applicants should 

be admitted outside the rules. Although he declined to direct that they be admitted what this 
case shows is that unless there is a statutory basis for any entity other than a justice of the 
Supreme Court to grant an adoption order, once the young person in no longer an "infant" a 
judge has no authority under the Act to grant an adoption order.  
 

14. In order to meet a circumstance such as arises in this appeal, section 49(5) of the English 
Adoption and Children Act 2002 ("the ACA") provides: 

"(5)  References in this Act to a child, in connection with 
any proceedings (whether or not concluded) for adoption, 
(such as “child to be adopted” or “adopted child”) include 
a person who has attained the age of 18 years before the 
proceedings are concluded." 

15. Significantly, section 49(4) of the ACA states, in terms similar to a combination of our 
sections 2 and 3 of the Act, that: 

"(4) An application for an adoption order may only be 
made if the person to be adopted has not attained the age 
of 18 years on the date of the application." 
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16. It must be remembered that the adoption process is an entirely statutory construct. Hence, 
unless there is a statutory provision which addresses the issue of a child for whom an adoption 
application has been made but who attains the age of eighteen before an adoption order is 
made, a judge has no power to make the adoption order. In England provision had to be made 
by statute to address such an eventuality. 
 

17. In the Scottish case of Cameron v Gibson [2006] S.C. 283, a sheriff, in 1951, authorised the 
adoption of an individual who had just attained twenty-one years of age. The individual was 
unaware of the adoption order having been granted until years later when he was contacted by 
solicitors acting on behalf of his deceased brother. He thereafter raised an action for 
production and reduction of the sheriff's decree. Following his death, his executrix-nominate 
took his place. 

 
18. It was contended on his behalf that because the deceased was already 21 when the adoption 

order was made, the adoption order granted was therefore incompetent. He lost in part before 
the first tier court; but when the matter was appealed to the Inner House, that court noted at 
paragraph 13: 

“[13] It was not disputed before us (or before the Lord 
Ordinary) that as a matter of proper construction the 
power given to the court by sec 1(1) of the Adoption Act 
1950 was to make an order authorising the adoption of a 
person who was an infant, as defined, at the time the 
order was made. Nor was it disputed before us (or before 
the Lord Ordinary) that when the order was made in this 
case the deceased was not under 21 and was therefore not 
an infant within the meaning of sec 1. Nor was it seriously 
disputed that the order must have been granted as a 
result of some error, the precise nature of which was 
unknown. The Lord Ordinary's analysis in that respect 
was not challenged, although it occurs to us that, in 
addition, another possibility is that the relevant question 
was, for whatever reason, not considered at all at the 
material time.” 

19. The court determined that the issue for them to decide was, “whether it could be said that 
the order made was one which the honorary sheriff substitute had no power to make, 
and thus that it was a nullity”; and in that vein, said at paragraph 15: 

“[15] Subsection (1) of sec 1 (headed ‘Power to make 
Adoption Orders) gave the court power, subject to the 
provisions of the Act, to make an adoption order, 
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effectively defined as one authorising the applicant to 
adopt an infant. No power was given to any court in any 
circumstances to make an order authorising any 
applicant to adopt someone who was not an infant. In 
these circumstances, while in some cases it may be 
difficult to decide whether the particular decision which 
has been made can properly be described as one which 
the court did not have power or jurisdiction to make, and 
whatever may be said about other prescribed conditions 
(procedural or otherwise) for making an adoption order, 
or about other matters of fact of which the court would 
require to be satisfied, it is difficult, we consider, to resist 
the conclusion that any order purportedly granted in 
respect of a person over 21 could not be said to be an 
adoption order which the court had power to make. It 
would instead be an order ultra vires, made outwith the 
court's jurisdiction, using that word in its wider sense. As 
is said in Wade and Forsyth (p 251): 

‘In this area “jurisdiction” is a hard-worked word. 
Commonly it is used in its broader sense, meaning 
simply “power”. In some contexts it will bear the 
narrower sense of “power to decide” or “power to 
determine”, but there will be no technical 
difference. In fact, except in the special case of error 
on the face of the record, the principle here at work 
is basically that of ultra vires, which is synonymous 
with “outside jurisdiction” or “in excess of power’.” 

 
20. The court concluded at paragraph 16 that “A decision thus made ultra vires would, in our 

view, be a legal nullity”. 
 

21. Counsel for the appellants, Ms. Syneisha Bootle, referred us to the case of In Re E (An Infant) 
FAM/ADN/00544/17, a first instance decision of Madam Justice Donna Newton, where the 
Judge, in the teeth of the opposition to the adoption application by the Attorney General, made 
an adoption order in relation to a child born of a foreign mother and a Bahamian father who 
were not married, in favour of the father although the child would become an adult in less than 
one year's time. Counsel sought to rely on Newton, J's remarks at paragraph 27: 

 
"27. Even though the infant will become an adult in less 
than one year I am satisfied that attempts were made 
since the child was 14 years old to make the 
 application. The bureaucracy with the mother's 
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incarceration, ought not to be at the minor's 
disadvantage." 

 
22. It is pellucid that the facts in In Re E are distinguishable from the matter under appeal. The 

most telling difference is that the child in In Re E had not yet attained his age of majority. 
This case provides no assistance to the appellants. 
 

23. Similarly, In The Matter of TDD (Male Infant) [2012] 2 BHS J. No. 89, the adoptee 
although three days from becoming an adult was still an infant at the time the adoption order 
was made. 

 
24. Ms. Bootle had suggested that the Judge could have availed herself of Order 42(3) of the Rules 

of the Supreme Court to backdate her order. Order 42(3) states: 

"3. (1) A judgment or order of the Court or of an official 
or special referee takes effect from the day of its date.  

 (2) Such a judgment or order shall be dated as of the day 
on which it is  pronounced, given or made, unless the 
Court orders it to be dated as of some earlier or later day, 
in which case it shall be dated as of that other day. " 

25. We hold the view that Order 42 could not be called in aid to enable a person beyond the 
chronological age limit imposed by the Act to correct the defect of that person being above 
the statutory age for adoption at the time the order is made by a judge; for to do so, would 
undermine the obvious intent of Parliament to limit the grant of an adoption order to infants 
only. 
 

26. In the premises, we find that there is no merit in this ground; and it is dismissed.  
 

Conclusion  

27. It is an unfortunate aspect of this case that the application for adoption was made when SKR 
was a child of sixteen. That it should have taken almost three years for the application to be 
heard is deplorable and regrettable; and should never have happened, bearing in mind that the 
welfare of a child was involved. The delay in the Judge rendering her judgment exacerbated 
the egregious nature of the delay in this matter. 
 

28. Regrettably, notwithstanding the unsatisfactory delay in this case, we are inexorably drawn to 
the conclusion that there was no authority in the Judge to make the order sought once SKR no 
longer fell within the statutory definition of an infant as contained in the Act. 
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29. The decision of the Judge is unassailable; and this appeal is unsustainable. In the premises, it 
is dismissed. 

 
 

____________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 

 

____________________________________ 
The Honourable Sir Michael Barnett, P 

 

 

____________________________________ 
The Honourable Mr. Justice Evans, JA 

 

 

 


