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The appellants were granted a mortgage with the respondents. At some point after the agreement 

between the parties, the appellants defaulted on the agreement and the respondents began an action 

in the Supreme Court seeking inter alia an order for the possession of the property. On application 

by the respondents summary judgment was granted for the debt claimed and for possession in 

default of payment. The appellants were granted leave to appeal that decision by the learned judge 

on the point of “…whether the Court of Appeal has discretion to, in the interest of justice, vacate 

the Summary Judgment Order made herein on 23 March 2015…”. 

Held: appeal dismissed; costs to the respondent to be assessed, if not otherwise agreed. 

The appellants were represented by Counsel when they entered into their bargain with the 

respondent. They do not appear from their correspondence with the respondent and the 

respondent's Counsel, and from the arguments marshaled by the pro se appellant to be mere babes 

in the woods in the world of financial affairs. It is unlikely in my view, therefore, that even without 

the benefit of Counsel they would have been able to sustain a credible argument that the respondent 

took advantage of their inexperience and naivety. 

A court may be sympathetic to a party who has made a concession if it is shown that the concession 

was made as a result of a mistake of law. The difficulty faced by the appellants however, is that it 

is nowhere pleaded in their defence or counterclaim that the concession made by Mr. Mackay was 

wrong in law. In fact it was only because he was satisfied that the law was not with him that he 

conceded his position. 

I set at naught the absence of the appellants from the hearing before Evans, J. They were 

represented by Mr. Mackay who was present and who for all intents and purposes guarded their 

interests as best he could when faced with formidable odds and an insurmountable submission. 

I am satisfied that whatever relief the appellants seek must be found elsewhere than from the 

respondent. In the premises I would answer the question posed in the affirmative; but with a caveat. 

The caveat is that the applicant would have to demonstrate a strong balance of probability case 

that the Court should interfere.  Nevertheless, my positive finding is of no avail to the appellants 

as there has been no basis shown for this Court to interfere with the decision made by Evans, J.   

Ultimately, the appellants claim against the respondent sounds in damages; and their counterclaim 

against the respondents remains in the court below awaiting determination. Should the appellants 

prevail on their claim, damages will be assessed based on such provable losses as they are able to 

show. 
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__________________________________________________________________________________ 

JUDGMENT 

___________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Jon Isaacs, JA: 

1. On 17 March 2020 we heard the parties' submissions; and reserved our decision. We render 

it now. 

Background 

2. A snapshot of the history of this appeal is provided by Lord Sumption at paragraphs 2 to 4 

of his judgment delivered on 3 April 2017 in Privy Council Appeal No 0052 of 2016, hence 

I gratefully reproduce them here: 

"2. The application arises out of a mortgagee’s action for 

possession of a residential property at Lyford Cay in the western 

district of New Providence in the Commonwealth of the 

Bahamas belonging to the First Defendant, Junkanoo Estates 

Ltd. The mortgage was granted by Junkanoo to secure its 

indebtedness under an agreement with UBS (Bahamas) Ltd 

contained in a Commitment Letter dated 23 August 2011. The 

Second and Third Defendants, Mr and Mrs Starostenko, control 

Junkanoo and guaranteed Junkanoo’s indebtedness. They also 

occupy the property, together with their family. Under the 

Commitment Letter, UBS provided a credit facility of $1.4m to 

the company on terms that at least half of the facility would be 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251957%25vol%252%25tpage%2536%25year%251957%25page%2535%25sel2%252%25&A=0.6572341274572571&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251976%25vol%252%25tpage%25396%25year%251976%25page%25393%25sel2%252%25&A=0.6946641506319253&backKey=20_T29196775977&service=citation&ersKey=23_T29196655370&langcountry=GB
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available for investment in securities through trading facilities 

to be made available by UBS. On 28 February 2014, UBS 

declared the loan in default and demanded repayment of the 

whole outstanding balance. The alleged defaults were the failure 

of Junkanoo to maintain the minimum sum under management 

or to pay periodical interest as it accrued. On 10 March 2014, 

UBS declared its intention to seek orders for the sale, possession 

or foreclosure of the property. 

 3. The defendants say that they have a defence. This is that the 

alleged defaults were due to UBS’s own breaches of their 

obligations in relation to the management of the invested funds, 

in particular in failing to provide an electronic trading platform 

for the investment of the funds under management and failing 

to carry out certain trades. It is also said that there is a cross-

claim for damages flowing from the same breaches. It is 

unnecessary to examine these points in greater detail. As a result 

of the procedural mishaps described below, they have never 

been examined by the courts below. The Board think it right to 

approach the present application on the assumption that they 

are arguable, without deciding whether or not they are. 

4. The action was begun in the Supreme Court on 3 October 

2014, and a month later, on 5 November, UBS applied for 

summary\judgment. The application came before Evans J on 23 

March 2015. It is apparent from the transcript of the hearing, 

which has been put before the Board, that no real attempt was 

made to present the defendants’ case at this hearing. Counsel 

for the defendants had by mistake put the hearing into his diary 

for 25 March, as a result of which Mr and Mrs Starostenko were 

not present and Counsel was not properly prepared. An 

affidavit had been sworn on behalf of the defendants which, 

when read with the voluminous correspondence exhibited, could 

be said to support the defence to which the Board has referred. 

However, it was still in the process of being filed and was 

not before the court. Counsel for the defendants observed that 

“to that extent” the application for summary judgment was 

opposed. But he added that Counsel for the Bank had drawn his 

attention to certain authorities to which, he said, he had no 

answer. This appears to have been a reference to authorities 

such as National Westminster Bank Plc v Skelton [1993] 1 All 
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ER 242, 246 (per Slade LJ) to the effect that a counterclaim was 

not normally a sufficient basis for resisting a mortgagee’s 

summary application for possession. It appears not to have been 

appreciated that the defence which the defendants wished to 

raise was not just that the debt was abated by the cross-claim, 

which might in some circumstances have amounted to an 

equitable setoff, but that the event of default which was said to 

have made the debt payable was brought about by UBS’s 

breaches of duty. This may or may not have been a good point, 

but Counsel’s concession meant that that was never decided. 

Evans J gave judgment for the debt claimed and for possession 

in default of payment, without prejudice to the defendants’ right 

to pursue their counterclaim." 

3. Their Lordships dismissed the appellants' appeal because they determined the Court of 

Appeal had been correct to find the appellants required leave to appeal and as they had 

none, the Court could not make orders on an appeal which was not before them. 

4. At paragraph 11 Lord Sumption said: 

"11. However, it appears to the Board to be right to draw 

attention to the limited basis on which those decisions were 

made, and on which the present application is being refused. 

The defendants are in their present position for one reason only, 

namely that they have not obtained leave to appeal. They have 

not exhausted their rights in the courts below because 

it    remains open to them to apply for leave in the manner that 

the Board has indicated. Mr Turnquest, who appeared for UBS, 

fairly conceded this. On such an application, a number of 

matters will have to be considered. They will include (i) whether 

the appeal would be arguable, (ii) what explanation is proffered 

in the defendants’ evidence for the delay in seeking leave, 

including what has occurred and what the defendants have been 

doing in the meanwhile, and (iii) what if any prejudice that delay 

may have caused to  UBS. The Board expresses no opinion of its 

own on any of these matters nor on the appropriate outcome of 

the application." 

5. Buoyed by Lord Sumption's observation that: 

 "It appears not to have been appreciated that the defence which 

the defendants wished to raise was not just that the debt was 
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abated by the cross-claim, which might in some circumstances 

have amounted to an equitable setoff, but that the event of 

default which was said to have made the debt payable was 

brought about by UBS’s breaches of duty. This may or may not 

have been a good point, but Counsel’s concession meant that 

that was never decided" 

the appellants approached Evans, J for leave to appeal his judgment. On 21 December 2018, 

Evans, J granted the appellants leave to appeal on one ground of law, namely: 

“… whether the Court of Appeal has discretion to, in the interest of 

justice, vacate the Summary Judgment Order made herein on 23 

March 2015… and allow the point raised by Lord Sumption in the 

Privy Council dated 3 April 2017 …” 

6.   By summons filed in the Court of Appeal ("the COA") on 1 February 2018, the appellants 

applied for an extension of time and a stay of execution pending appeal. The application was 

heard by Barnett, JA (as he then was), sitting as a single judge. In his decision he said, inter 

alia: 

“The court made an order in April of 2015 requiring the 

appellants to deliver possession up and the court made a further 

order in December of 2017 requiring the appellants to deliver 

up possession. UBS, as a mortgagee, is entitled to possession and 

nothing said by the appellants persuades me that there is a basis 

for depriving them of that legal right. Requiring the appellants 

to vacate the property and deliver up possession will not make 

the appeal nugatory. They are still able to pursue their appeal. 

The dispute is a dispute about money and if they are right, they 

could be compensated in monetary terms. There is no reason for 

them to remain in possession against the right of the mortgagee. 

For those reasons, I refuse the application for a stay, the order 

of Justice Evans stands, and the appellants must vacate the 

property by 4th February, 2018. The costs of application for a 

stay will be paid by the appellants. Such costs to be taxed, if not 

agreed. 

7. The appeal then came on for hearing before the full panel. 

8. It may very well be that the breadth of the appellants' challenge to Evans, J's decision has 

been circumscribed by the sole ground of appeal but ultimately, I do not think any great 

prejudice is caused thereby because the appeal is bound to fail in any event. Whether or not 

the respondent precipitated the default by the appellants by breaching the terms of the 
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Commitment Letter so the appellants were unable to service the payments due under the 

mortgage is no defence in my view to the respondent's right of possession of the mortgaged 

property. 

The Contract of the Parties 

9. The relationship between the parties arises from a contract entered into by the appellants with 

the respondent, a mortgage entered into as a guarantee for the loan by the appellants with the 

respondent. The liability of the appellants was joint and several. 

 The Mortgage 

10. It is useful to set out some of the material parts of the mortgage entered into by the first 

appellant with the respondent. 

 The Law 

11. In the English Court of Appeal case of National Westminister Bank Plc. v Skelton [1993] 

1 All ER 242 a situation similar to the appellants' arose. The head note read as follows: 

"By a legal mortgage dated 25 October 1985 the defendant 

mortgagors   charged their home as security to the bank in 

respect of all present, future, actual and/or contingent liabilities 

owed by a company to the bank. Clause 11 of the mortgage 

agreement provided that the defendants were deemed   to stand 

charged with the liabilities secured 'as if they were primarily 

due from the Mortgagor'. In February 1988 the bank issued 

proceedings seeking possession of the mortgaged property. The 

defendants filed a defence and counterclaim alleging, inter alia, 

that the company was entitled to recover unliquidated damages 

against the bank for an alleged breach of duty and that, since 

the sum claimed would exceed the amount of the arrears, that 

claim could be set off against the sums owing by the company to 

the bank, thus extinguishing the company's debt and 

discharging the mortgage over the defendants' home. The bank 

applied to strike out the defence on the ground that it disclosed 

no reasonable defence to the bank's claim against the defendants 

to possession of the property. The judge struck out the defence 

and ordered the defendants to deliver immediate possession of 

the property. The defendants appealed, contending that the 

principle that a legal mortgagee's right to possession of the 

mortgaged property could not be defeated by a cross-claim on 

the part of the mortgagor was not applicable where the cross-

claim would give   the mortgagor rights by way of an equitable 
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set-off or where the mortgage was merely by way of guarantee 

intended to afford security for the debts of   a third party."  

12. At page 248 of the judgment Slade, LJ said: 

"In these circumstances, I will assume in favour of the 

defendants— without, of course, deciding the point—that, if the 

case were allowed to proceed to trial, they would or might be 

able to establish that at all material times the company was 

entitled to a claim for unliquidated damages by way of set-off 

against the bank in an amount which equalled or exceeded the 

debts said by the bank to be secured by cl 1 of the mortgage. 

Even on these assumptions, however, I think that neither paras 

7 to 12 nor indeed any other paragraphs of the defendants' 

pleading afford any ground in law by way of defence to the 

bank's claim to immediate possession of the property. 

In explaining my reasons, I begin by stressing that the bank's 

claim is one simply for possession, not payment. The general 

rule established by long-standing authority is that, except in so 

far as his rights are limited by contract or statute, a mortgagee 

by way of legal charge is entitled to seek possession of the 

mortgage, property at any time after the mortgage is executed: 

see eg Mobil Oil Co Ltd v Rawlinson (1981) 43 P & CR 221, 

Barclays Bank plc v Tennet [1984] CA 

Transcript 242 and Citibank Trust Ltd v Ayivor [1987] 

All ER 241, [1987] 1 WLR 1157. 

In Birmingham Citizens Permanent Building Society v 

Caunt [1962] 1 All ER 163 at 168, [1962] Ch 883 at 890 Russell 

J cited with approval a passage from the judgment of Harman 

J in Fourmaids Ltd v Dudley Marshall (Properties) Ltd [1957] 

2 All ER 35 at 36, [1957] Ch 317 at 320 in which he put the 

matter thus: 

'… I said [in an earlier case] and I repeat, that the 

right of the mortgagee to possession in the absence 

of some specific contract has nothing to do with 

default on the part of the mortgagor. The 

mortgagee may go into possession before the ink 

is dry on the mortgage unless by a term expressed 

or necessarily implied in the contract he has 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251987%25vol%253%25year%251987%25page%25241%25sel2%253%25&A=0.43170195539367573&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251987%25vol%253%25year%251987%25page%25241%25sel2%253%25&A=0.43170195539367573&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%251987%25vol%251%25year%251987%25page%251157%25sel2%251%25&A=0.8691431675641746&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251962%25vol%251%25tpage%25168%25year%251962%25page%25163%25sel2%251%25&A=0.6537619077146335&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23CH%23sel1%251962%25tpage%25890%25year%251962%25page%25883%25&A=0.6550051967908492&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251957%25vol%252%25tpage%2536%25year%251957%25page%2535%25sel2%252%25&A=0.6572341274572571&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251957%25vol%252%25tpage%2536%25year%251957%25page%2535%25sel2%252%25&A=0.6572341274572571&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23CH%23sel1%251957%25tpage%25320%25year%251957%25page%25317%25&A=0.8006713677454208&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
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contracted himself out of that right. He has the 

right because he has a legal term of years in the 

property. If there is an attornment clause, he must 

give notice. If there is a provision express or to be 

implied that, so long as certain payments are 

made he will not go into possession, then he has 

contracted himself out of his rights. Apart from 

that, possession is a matter of course.'" (Emphasis 

added) 

13. At page 249 Slade, LJ states that there was: 

"the line of authority which clearly establishes the principle that 

the existence of a cross-claim, even if it exceeds the amount of a 

mortgage  debt, will not by itself defeat a right to possession 

enjoyed by a legal chargee. I refer in particular to the decision 

of Nourse J in Mobil Oil Co Ltd v Rawlinson (1981) 43 P & CR 

221, the unreported decision of this court in Barclays Bank plc v 

Tennet [1984] CA Transcript 242 and the decision of Mervyn 

Davies J in Citibank Trust Ltd v Ayivor [1987] 

3 All ER 241, [1987] 1 WLR 1157. 

14. He then referred to the principle as "the Mobil Oil" principle; and continued: 

 "In my judgment, however, the Mobil Oil principle is applicable 

both where the cross-claim is a mere counterclaim and where it 

is a cross-claim for unliquidated damages which, if established, 

would give rise to a right by way of equitable set-off. In none of 

the decisions mentioned has any distinction been drawn between 

the two." 

15. Lincoln, LJ concurred with Slade, LJ on the dismissal of the appeal and offered this 

observation at page 253: 

"(2) The authorities disclose the danger guarantors are running 

when they   enter into a mortgage by guarantee. They are 

vulnerable before the ink is dry to a claim for possession. The 

right to possession may be excluded by statute or contract. 

Statute offers very limited protection: see the Administration of 

Justice Act 1970, s36. Protection by contract will only be 

afforded by clear terms ether expressly formulated or to be 

implied. In this case there are no words or circumstances that I 

can find, particularly in cl 1 of the legal mortgage, that could 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251987%25vol%253%25year%251987%25page%25241%25sel2%253%25&A=0.45699528557373803&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251987%25vol%253%25year%251987%25page%25241%25sel2%253%25&A=0.45699528557373803&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%251987%25vol%251%25year%251987%25page%251157%25sel2%251%25&A=0.29670250877106996&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23UK_ACTS%23sect%2536%25num%251970_31a%25section%2536%25&A=0.8300860347743283&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23UK_ACTS%23sect%2536%25num%251970_31a%25section%2536%25&A=0.8300860347743283&backKey=20_T29195491949&service=citation&ersKey=23_T29195438541&langcountry=GB
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properly be said to give rise to any implication excluding such 

dangers." 

16. During the course of his discussion, Slade, LJ made reference to what Buckley LJ said 

in Western Bank Ltd v Schindler [1976] 2 All ER 393 at 396: 

'A legal mortgagee's right to possession is a common law right 

which is an incident of his estate in the land. It should not, in my 

opinion, be lightly treated as abrogated or restricted.' 

17. Megarry and Wade's "The Law of Real Property", 8th ed. at page 1153, 25-024 under the 

rubric: "3. To take possession" indicates that a mortgagee may go into possession as soon as 

the mortgage is made even if the mortgagor is not guilty of any default. Fourmaids Ltd v 

Dudley Marshall (Properties) Ltd is cited as the authority for this proposition. 

18. In Colinaimperial Insurance Company Limited v Bethel and another [2011]  2 BHS J. 

No. 20, Evans, J (as he then was) said at paragraphs 32 to 35:  

“32 And in Major v Citibank, N.A. [1996] BHS J. No. 66 

Longley, J. opined at paragraphs 9 through 11 that: 

Subject to the caveat that the mortgagees right to possession is 

also subject to statute, I would agree with the opinion expressed 

by Harman, J. as representing the law with respect to the right 

of mortgagee to possession. 

And the reason he has that right is that on execution of the 

mortgage, which is achieved by conveyance of the legal estate, 

he becomes the owner of the legal in estate in the property which 

vests in him on execution. Accordingly, as an incident of that 

legal title, he is entitled to possession. This is borne out by the 

case of Ashley Guarantee PLC vs. Zacaria (1993) AER v 254. 

There in an action for possession, inter alia, the defendant 

sought to deny the plaintiff's right to possession on the grounds 

that there were cross claims that exceeded the amount which the 

plaintiff contended was outstanding on the mortgage. 

The Court held that a mortgagee's right to possession could not 

be defeated in these circumstances because the mortgagee had 

as an incident of his estate in the land a right to possession of the 

mortgaged property, and cross claims could not be unilaterally 

appropriated in discharge of the mortgage debt. 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251976%25vol%252%25tpage%25396%25year%251976%25page%25393%25sel2%252%25&A=0.6946641506319253&backKey=20_T29196775977&service=citation&ersKey=23_T29196655370&langcountry=GB
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33 Then Ganpatsingh, J.A. in the Court of Appeal case of 

Citibank, N.A. v. Major [2001] BHS J. No. 6 stated at paragraph 

10 that: 

"The position at law is that where under a legal mortgage, being 

an instalment mortgage, the whole money becomes payable by 

reason of the default of the mortgagor and the legal mortgagee 

is entitled to possession of the mortgaged property, the court has 

no jurisdiction to refuse to make an order...; but this does not 

exclude a power to direct an adjournment for a short time to 

enable the mortgagor to pay off the mortgage in full or 

otherwise satisfy the mortgagee if there is a reasonable prospect 

of the mortgagor being able to do so." 

34 He continued at paragraph 17: 

"The cases cited on the impeachment of mortgage securities, all 

show that unless there is a mortgage action in which is raised a 

serious question to be tried, involving either the validity of the 

mortgage transaction itself or fraud on or irregularity in the 

exercise of the power of sale, the Courts will not intervene to 

prevent a mortgagee from exercising his lawful rights under the 

mortgage deed." 

35 Then, at paragraph 25: 

"Now there is a general, though not an inflexible rule of 

practice, that the Court will not interfere to deprive a mortgagee 

of the benefit of his security, in the absence of fraud or 

irregularity, and a departure from the practice would normally 

attract the equitable principle, that the mortgagor pay into 

Court the amount outstanding or claimed or otherwise secure 

the mortgagee. This rule of paying in was itself not an inflexible 

one in the nature of a condition. Whether it applied or not 

depended on the nature of the fraud or irregularity. The Court's 

duty in every instance was to do equity between the parties."" 

19. In American British Canadian Motors Ltd. v. Imperial Life Assurance Co. of 

Canada [1991] BHS J. No. 129, a first instance decision of Gonsalves-Sabola, CJ, the Chief 

Justice was faced with a challenge by three litigants who sought to avoid paying exorbitant 

interest due to their default in the payments of their mortgages. At paragraph 6 he said: 
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"6. The case of Macleod v Jones (1883) 24 Ch. D 289, was cited 

as venerable authority for the ordinary rule that the court will 

not grant an interlocutory injunction to restrain the exercise of 

a mortgagee's power of sale except on the terms of the 

mortgagor paying into court the sum of money sworn by the 

mortgagee to be due for principal, interest and costs. Brett M.R., 

Cotton L.J. and Bowen L.J. in that case were emphatic that that 

was the practice of the court. The mortgagor must bring into 

court the money demanded of him and sworn to be due from 

him under the mortgage before he may qualify for the relief of 

a court of equity. I agree with the submission of counsel for the 

defendant that to allow any other course would create havoc in 

the marketplace. A mortgagor, fat with the mortgagee's funds, 

who seeks to avoid the mortgage instrument when the power of 

sale it confers is sought to be exercised, has no right to come 

empty handed to court to restrain the mortgagee. Had the rule 

been otherwise, it requires but little imagination to foresee how 

a succession of defaulting mortgagors, temporising with 

technical objections, could employ the interlocutory injunction 

to constipate the cash flow in the mortgagee's business and 

frustrate its normal course with all the serious implications that 

entails." 

20. At paragraph 12 he makes the very profound observation that: "As for the mortgagor's fee 

simple in the security, it was freely contracted away to the mortgagee subject to the 

equity of redemption." Gonsalves-Sabola, CJ has encapsulated my thinking in the present 

appeal. The appellants were represented by Counsel when they entered into their bargain 

with the respondent. They do not appear from their correspondence with the respondent and 

the respondent's Counsel, and from the arguments marshaled by the pro se appellant to be 

mere babes in the woods in the world of financial affairs. It is unlikely in my view, therefore, 

that even without the benefit of Counsel they would have been able to sustain a credible 

argument that the respondent took advantage of their inexperience and naivety. 

The Concession 

21. A court may be sympathetic to a party who has made a concession if it is shown that the 

concession was made as a result of a mistake of law. A case, unrelated to mortgages may 

demonstrate the point. A summary of the facts in Regina v Mackle (Patrick) [2014] A.C. 

678 are as follows: 

“Confiscation orders imposed by consent on four offenders who 

had pleaded guilty to the fraudulent evasion of duty on 

cigarettes were quashed and remitted to the sentencing courts. 
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Consent had been given based on a mistake of law and wrong 

legal advice, namely that the benefit obtained was the amount of 

duty evaded even though the offenders' liability to pay that duty 

could not be established.” 

22. At paragraph 53 of the judgment with which all of their Lordships of the Supreme Court 

agreed, Lord Kerr of Tonaghmore JSC said, inter alia: 

"53. On the same basis it would be manifestly unfair to require 

the appellants in this case to be bound by their consent to the 

confiscation orders when, as pointed out in para 45 above, the 

only possible explanation for the consent was that it was given 

under a mistake of law." 

23. Lord Kerr went on to decide that a person is not precluded from appealing against a 

confiscation order made by consent on the ground that the consent was based on a mistake 

of law, as a result of wrong legal advice. 

24. The difficulty faced by the appellants however, is that it is nowhere pleaded in their defence 

or counterclaim that the concession made by Mr. Mackay was wrong in law. In fact it was 

only because he was satisfied that the law was not with him that he conceded his position. 

25. I set at naught the absence of the appellants from the hearing before Evans, J. They were 

represented by Mr. Mackay who was present and who for all intents and purposes guarded 

their interests as best he could when faced with formidable odds and an insurmountable 

submission. 

Conclusion 

26. I am satisfied that whatever relief the appellants seek must be found elsewhere than from the 

respondent. In the premises I would answer the question posed in the affirmative; but with a 

caveat. The caveat is that the applicant would have to demonstrate a strong balance of 

probability case that the Court should interfere.  Nevertheless, my positive finding is of no 

avail to the appellants as there has been no basis shown for this Court to interfere with the 

decision made by Evans, J.   

27. Ultimately, the appellants claim against the respondent sounds in damages; and their 

counterclaim against the respondents remains in the court below awaiting determination. 

Should the appellants prevail on their claim, damages will be assessed based on such 

provable losses as they are able to show. 
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28. For myself, I would dismiss this appeal with costs to the respondent; such costs to be 

assessed, if not otherwise agreed. 

 

__________________________________________                                                

 The Honourable Mr. Justice Isaacs, JA 

 

29. I agree. 

__________________________________________                                                

The Honourable Madam Crane-Scott, JA  

 

 

30. I also agree. 

__________________________________________                                                

 The Honourable Mr. Justice Jones, JA  
 

 

 


