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Criminal Appeal – No-Case submission – Directed Acquittal – Whether judge applied the 

correct test – Whether judge usurped the jury’s role in relation to the facts of the case  – 
Re-trial – Sections 12(1A),(1B) and 13(2) Court of Appeal Act, Ch. 52 – interests of justice         

The Crown appealed against the trial judge’s order directing the acquittal of the respondent who 
was charged in the Supreme Court with unlawful sexual intercourse of his wife’s 12 year old 

niece contrary to section 10(1A) of the Sexual Offences Act, Ch. 99. The judge’s ruling was 
handed down following a no-case submission made on the respondent’s behalf following the 
close of the Crown’s case. 

In its Notice of Appeal the Crown complained that in directing the acquittal of the respondent, 
the learned judge usurped the jury’s function in relation to the facts of the case by applying the 
wrong legal standard in considering whether the Respondent had a case to answer. 

After hearing arguments, the Court reserved its decision. 
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Held: Appeal allowed. The learned judge’s Ruling is set aside in its entirety; and the jury’s 

directed verdict of acquittal which was made pursuant thereto is quashed. The matter is remitted 

to the Supreme Court for re-trial. In the interests of justice and until the conclusion of the 

criminal proceedings or further order of this Court or of the Supreme Court, nothing shall be 

reported concerning the case except for the limited information specified in the Judgment.   

 

It was clearly for the jury, not the judge, to determine the reliability of the evidence which had 

been led. To the extent that the learned judge directed the accused’s acquittal based simply on 

the inconsistencies and discrepancies which she felt had arisen in the evidence, she 

impermissibly trespassed on the jury’s domain and fell into error. 

 

After a careful examination of the competing arguments on the appeal together with the judge’s 

Ruling and the evidence led at the trial, we have found nothing from which it could reasonably 

be concluded that the evidence adduced by the prosecution was so discredited as a result of 

cross-examination or was so manifestly vague and unreliable that a reasonable tribunal properly 

directed could not properly convict on it.  

 

In our view, the learned trial judge failed to properly analyse the evidence or to appreciate her 

role vis-à-vis that of the jury in relation to any inconsistencies and discrepancies which appeared 

on the evidence led on the Crown’s case. She further failed to keep firmly in mind (as she should 

have) that the task of identifying and determining the materiality of an inconsistency or 

discrepancy which has arisen on the evidence, as well as evaluating how it will impact on the 

truthfulness and reliability of witnesses who have testified is a function of the jury and not of the 

judge. In the end, we agree with counsel for the appellant that the learned judge usurped the 

jury’s fact-finding function and failed to apply the correct legal standard when she ruled that 

Foulkes had no-case to answer and directed his acquittal and discharged him. 

    

Attorney-General v. Earl Randolph Fraser SCCrApp No. 13 of 2007 considered                 
Capron v. R SCCrApp No. 13 of 2011 mentioned                         
Crosdale (Rupert) v. R [1995] UKPC 1 mentioned                             
DPP’s Reference No. 1 of 1987 (Re Levine) (1987) 41 WIR 169 mentioned                                       

D.P.P. v. Selena Varlack [2008] UKPC 56 considered                      
Durad Munroe v. Attorney-General [2013] 2 BHS J. No. 95 mentioned        
Earl Randy Fraser v. Regina SCCrApp No.178 of 2011 considered               
Grieves and others v. R [2011] UKPC 39  mentioned                           
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Peacock v. R (1911-12) 13 CLR 619 considered                            
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R v. Barker (1977) 65 Cr App Rep. 287 mentioned                                      

R v. Galbraith [1981] 1 WLR 1039 applied                             
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The Queen v. Jahnoy Walters Eastern Caribbean Supreme Court High Court Criminal Case No. 5 
of 2009 mentioned                   
The State v. Mitchell (Alvin) (1984) 39 WIR 185 mentioned 

______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Crane -Scott, JA: 

Introduction 

1. This is an appeal against the trial judge’s order directing the acquittal of the respondent, 
(“Foulkes”) who was charged before the Supreme Court with unlawful sexual intercourse 
with his wife’s 12 year old niece contrary to section 10(1) (a) of the Sexual Offences Act, 
Ch. 99. The section provides: 

“10.(1) Any person who- 

(a) Has unlawful sexual intercourse with a person under 
fourteen years of age, whether with or without the 

consent of the person with whom he had unlawful sexual 

intercourse: or 

(b) ….,  

is guilty of an offence and liable to imprisonment for life.” 

2. The issue raised by the appeal is far from novel. It involves what is really a routine appellate 
review of the exercise of judicial discretion following a submission of no-case to answer at 

the close of the prosecution case in the Supreme Court after which the trial judge upheld the 
no-case submission and directed Foulkes’ acquittal and discharge. 

3. The following synopsis of the prosecution case and the judge’s Ruling will provide the 
necessary background for our review.  

The Prosecution Case  

4. The trial commenced on 13 January, 2020 before the learned judge and a jury. The Crown 

called 4 witnesses. These were the virtual complainant, her mother, Detective Sgt. Terrence 
Smith and Dr. Yolanda Griffin-Jones.  

5. The complainant (who was by then 22 years) testified that she had a good relationship with 
her aunt and usually spent weekends with her aunt and her family at their residence on 
Village Road. She told the jury that one Sunday morning sometime before the summer of 
2012 when she was still 12 years, she was in the bedroom of her aunt’s house watching TV. 

On that day, her aunt was out at work and her cousin was at church. According to the 
complainant, Foulkes had come into the bedroom, touched her breast and told her to get out 
of the bed and to undress.  
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6. Foulkes threatened to hurt her if she told anyone and then had unlawful sex with her for 
about 5 to 10 minutes as she stood by the dresser near the TV. She asked him to stop but he 
told her to shut up and when he had finished, he left her alone in the room. She went into the 

bathroom to pee and when she did so her stomach hurt and she noticed blood when she 
wiped. Her cousin returned from church and Foulkes knocked on the bathroom door and 
passed her clothing to her. 

7. An hour or two later, Foulkes went out to pick up her aunt. On arriving home, her aunt 
prepared Sunday dinner as usual and later that evening dropped her back home. The 
complainant explained that she never told her aunt what Foulkes had done to her because she 
was afraid; and further, did not want to ruin the good relationship she had with her aunt. 

8. The complainant told the jury that in the summer of that same year, she had travelled to 

Freeport to visit with her godmother. Whilst in Freeport, she began to ‘act out’ and upon 
being questioned by her godmother about her behaviour she told her that her father’s friend 
Jack had sexually molested her at her father’s house.  

9. She told the jury that her godmother subsequently visited Nassau in February 2013. She 
recalled that on 10 February, 2013, she had been questioned by her mother as to certain 
information she had received from her godmother. It was then that she eventually revealed 

Foulkes as the person who had had sex with her as she had described. The complainant 
testified that after she had revealed the true identity of the person who had molested her to 
her parents, they took her to her aunt’s house where the complaint was relayed to her aunt 
and to Foulkes. Thereafter, the family all went to the CDU where an official complaint was 

made to the police. During the course of her evidence-in-chief, the complainant identified 
Foulkes in the dock as the person who had sexually molested her in 2012 as alleged. 

10.  Under cross-examination, the complainant confirmed that Foulkes had only had sex with her 
on one occasion. She confirmed that she had not complained to her aunt about what Foulkes 
had done because she was afraid and didn’t want to ruin the good relationship she had with 
her aunt. She admitted having initially lied to her godmother about the identity of the person 

who had sexually molested her; and further admitted that she had told her godmother that it 
was her father’s friend, Jack, who had had sex with her at her father’s house. 

11.  Under further cross-examination, the complainant agreed that her mother had then taken her 
to her father to find out who Jack was. She agreed that she had been beaten by her father and 
that it was only following the beating that she had told the truth and identified Foulkes as the 
person who had had sex with her. The complainant further admitted that after revealing his 

identity to her parents, she had accompanied them to her aunt’s home where her father and 
one of his friends had confronted Foulkes and beaten him up. 

12.  The complainant’s mother also testified as a witness for the Crown. She told the jury that the 
complainant was born on 16 December 1998 and said that sometime around 10 February 
2013, the complainant’s godmother had come to town and given her certain information 
concerning the complainant having been sexually molested by someone named Jack. Upon 

receiving the information, the complainant’s mother said she had confronted her daughter 
about what she had been told and had taken the complainant to her father’s residence along 
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with the godmother. She also told the jury that the complainant’s father had confirmed that 
he had no friend named Jack.  

13.  They all got into her car where she asked the complainant for directions to find Jack at which 
point, her daughter told them something. According to the complainant’s mother, as a result 
of this information they all went to her sister’s residence on Village Road where they 
confronted Foulkes and an altercation ensued between Foulkes and her son. 

14.  Under cross-examination, the complainant’s mother denied that the complainant had been 

beaten by her father. She further denied Ms. Adderley’s suggestion that it was the 
complainant’s father and his friend who had assaulted Foulkes, insisting instead that it was 
her son who had beaten Foulkes.  

15.  The Crown’s third witness was Dr. Yolanda Griffin-Jones who testified that she had 
conducted a medical examination of the complainant on 14 February, 2013 at the request of 
the complainant’s mother and had found that the girl’s hymen had not been intact. 

16.  The fourth and final witness for the Crown was Det Sgt. Terrance Smith who testified that he 
had been present at the Central Detective Unit on 12 March 2013 when Foulkes had been 

interviewed by Sgt. Cooper who had asked Foulkes a series of questions and recorded a 
Record of Interview from him. Sgt. Cooper was deceased at the time of the trial and the 
Crown applied for, and obtained, the leave of the Court for Det Sgt. Smith to read the 
contents of Foulkes’ Record of Interview into evidence in accordance with section 66 of the 

Evidence Act, Ch.65. According to his Record of Interview, Foulkes admitted to police that 
he had visited the home of the complainant’s mother on 4 March 2013 together with a church 
brother and had told the police investigators that he had apologized to the mother for having 
spanked the complainant on her bottom a year and a half previously when the complainant 
was at his home.    

17.  After the four prosecution witnesses had testified, the Crown sought leave to close its case 

without calling a fifth witness, the complainant’s aunt, whose name had been listed at the 
back of the indictment. The application was not opposed and the Crown duly closed its case. 

18.  At the close of the Crown’s case on 15 January 2020, Defence Counsel, Ms. Miranda 
Adderley, made a no-case submission on Foulkes’ behalf. As noted, it is the judge’s Ruling 
following the no-case submission that is the subject of this appeal. 

The No-Case Submission 

19.  Ms. Adderley’s no-case submission was initially two-fold. First, she submitted that the 
Crown had led no or insufficient evidence to establish that Foulkes had in fact had sexual 
intercourse with the virtual complainant and consequently the charge should be dismissed. 
She referred to the statutory definition of “sexual intercourse” in section 4 of the Sexual 

Offences Act and the case of R v. Trevor Marshall Jr [2013] 3 BHS J. No. 12 where 
Watkins J (now retired) outlined what had to be proved to establish the commission of an 
offence of unlawful sex under section 10(1)(a) of the Act.  
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20.  As is obvious from the transcript, that limb of the submission was not pursued with any 
degree of conviction; and ultimately, Ms. Adderley rested her submission on limb 2(a) of 
Galbraith. She contended in the alternative that the evidence adduced by the prosecution had 

been so discredited as a result of cross-examination and was so manifestly unreliable that a 
jury properly directed could not properly convict on it. In those circumstances, she submitted, 
the judge was under a duty to stop the case. She relied on Lord Parker CJ’s Practice 

Direction (Submission of No-Case) reported at [1962] 1 All ER 448 and R v. Galbraith 

[1981] 1 WLR 1039.   

21.  In the course of her submission on limb 2(a), Ms. Adderley highlighted what she claimed 

were numerous internal inconsistencies in the complainant’s testimony, as well as several 
inconsistencies between the complainant’s evidence and that of her mother. [See pages 129 
and 148 of the trial transcripts.]   

22.  In his response to the no-case submission, Crown prosecutor, Mr. Patrick Sweeting, 
contended that the Crown had established a prima facie case to which Foulkes ought to be 
called upon to mount a defence. He relied on limb 2(b) of Galbraith and submitted that the 

prosecution evidence was such that its strength or weakness depended on the view to be 
taken of the reliability of the witnesses and on matters within the province of the jury.  

23.  Mr. Sweeting submitted that the Crown’s case had been principally based on the direct 
evidence of the complainant which clearly established that Foulkes had had unlawful sexual 
intercourse with her in 2012 when she was 12 years old. He further submitted that the 
Crown’s case was also supported by evidence from the complainant’s mother about the 

circumstances in which the official complaint against Foulkes had been made; together with 
the medical findings of the medical expert, Dr. Yolanda Griffin-Jones; along with Foulkes’ 
out-of-court statements made in answer to police questioning and recorded in the Record of 
Interview which had been read into evidence by Det Sgt. Terrence Smith. 

24.  He submitted that the Crown had led evidence on which a jury properly directed could 
properly conclude that Foulkes was guilty of the offence and urged the judge to dismiss the 

no-case submission and to call upon Foulkes to mount a defence. In support, he relied on 
Galbraith (above); D.P.P. v. Selena Varlack [2008] UKPC 56; Navardo Johnson v. 

Regina SCCrApp No. 38 of 2015; Earl Randy Fraser v. Regina SCCrApp No. 178 of 
2011; and Attorney-General v. Earl Randolph Fraser SCCrApp No. 13 of 2007.   

The Judge’s Ruling 

25.  The relevant portions of the learned judge’s Ruling in which she explained the specific 
reasons for her decision to order a directed acquittal are extracted below: 

“Discussion/Analysis 

15. Both parties in their submissions ultimately placed reliance on 
the leading authority of R. v. Galbraith [1981] 1 WLR 1039. Ms. 

Adderley for the defence admits that there is evidence, but she 

submits the evidence is of such a tenuous nature that it should not go 

to the jury. Mr. Sweeting’s submission is that the evidence presented 
and that its strengths or weakness depends on the view to be taken of 
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a witness’s reliability or other matters which are in the province  of 
the jury. Accordingly, he submits that that (sic) there is evidence on 

which a jury could properly conclude that the Defendant is guilty, 
and as such I should not accede to the application.  

16. The Court was also referred to the authorities of R v. Marshall Jr, 

a decision of Watkins J.; The 1962 Practice Note; DPP v. Selena 
Varlack Privy Council Appeal Number 23 of 2007 (BVI); Navardo 

Johnson v. Regina Court of Appeal decision Number 38 of 2015; 

both decisions of the Court of Appeal concerning Earl Randolph 

Fraser Court of Appeal decision Number 178 of 2011; and Attorney-

General v. Earle Randolph Fraser Number 13 of 2007. I have also had 
regard to the case of Shippey [1988] Crim LR 767. 

17. I have looked at the evidence in the round and I have considered 

all of the authorities proffered herein. 

18. I note the internal inconsistencies in the evidence of the virtual 

complainant. I also note the inconsistencies between her evidence 
and that of her mother. 

19. I accept the submissions of Ms. Adderley that the evidence before 

the Court is inherently weak and vague. 

20. Having considered the evidence in the round I cannot say that on 

the evidence led that a jury properly directed could convict the 

accused of the offence of unlawful sexual intercourse.  

Conclusion 

21. Accordingly, the case will be withdrawn from the jury and the 

jury will be directed to return a verdict of not guilty on the count of 

unlawful sexual intercourse in the information.” 

 The Appeal 

26.  The Crown’s sole ground of appeal was formulated as follows: 

“That the learned judge erred in law when she in fact applied the  
wrong legal standard in considering whether the Respondent had a 

case to answer; and thereby usurped the functions of the jury in 
relation to the facts of (sic) issue in this case.” 

27.  Just as he had done in the court below, Counsel for the appellant, Mr. Sweeting submitted 

that at the close of the Crown’s case, the prosecution had led more than sufficient evidence 
for the learned judge to call upon Foulkes to make a defence. He submitted that the primary 
evidence against Foulkes had come from the cogent direct evidence of the complainant who 
was no stranger to Foulkes, and who was in fact her aunt’s husband with whom she was 
familiar and who stood in a position of trust vis-à-vis the complainant.  

28.  He took issue with the judge’s reasoning at paragraphs 18 and 19 of her Ruling that due to 

the internal inconsistencies in the complainant’s testimony and the inconsistencies between 
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her evidence and that of her mother that the evidence before the court was inherently weak 
and vague. 

29.  He submitted that the task of resolving inconsistencies and discrepancies in the evidence was 
a function of a jury properly directed. He contended that by withdrawing the case from the 
jury on the basis that the evidence was weak and vague due to the inconsistencies which Ms. 

Adderley highlighted, the judge had impermissibly usurped the role of the jury. In support, 
Mr. Sweeting relied on the authorities of DPP v. Selena Varlack [2008] UKPC 56;  
Peacock v. R (1911-12) 13 CLR 619; R v. Barker (1977) 65 Cr App Rep. 287; DPP’s 

Reference No. 1 of 1987 (Re Levine) and Narvado Johnson v. Regina SCCrApp No. 38 of 
2015. 

30.  In response, Counsel for Foulkes, Ms. Brendalee Rae highlighted a material inconsistency in 

the complainant’s testimony (elicited during her cross-examination) namely, the fact that 
while she had initially told her godmother and her mother that she had been molested by her 
father’s friend Jack, her subsequent identification of Foulkes as the person who had raped her 
had been made only after she had been beaten by her father on the basis that he had no friend 
named Jack.  

31.  Just as Ms. Adderley had done in the court below, Ms. Rae further highlighted a number of 

important inconsistencies which had arisen between the complainant’s testimony and that of 
her mother. The first related to the issue whether the complainant had in fact been beaten by 
her father to reveal the true identity of the person who had molested her. She pointed out that 
at the close of the Crown’s case, the evidence disclosed that whereas the complainant had 

admitted accusing Foulkes after being beaten by her father, her mother denied that the 
complainant had been beaten at all. 

32.  Secondly, Ms. Rae submitted that the evidence at trial revealed another important 
discrepancy on the question whether Foulkes had been beaten-up by the complainant’s father 
after the family had gone to Foulkes’ home to confront him about the allegation. She pointed 
out that while the complainant’s evidence during cross-examination was that Foulkes had 

been beaten-up by her father and a friend of her father’s, the complainant’s mother insisted 
that they had only gotten into a scuffle and in any event, it was her son who had ended up 
fighting with Foulkes.   

33.  Ms. Rae submitted, that the judge was correct when she found at paragraphs 17 through 21 of 
her Ruling that due to the inconsistencies the evidence was inherently weak and vague and 
that she could not say that on the evidence led a jury properly directed could convict the 

accused. Ms. Rae relied on Galbraith, and submitted that the Crown’s case was a borderline 
case which could safely be left to the judge’s discretion and the learned judge was perfectly 
correct to uphold the no-case submission and to find that Foulkes had no case to answer. Ms. 
Rae relied on dicta in R v. McDonald [2018] 1 BHS J. No. 25; Crosdale (Rupert) v. R 

[1995] UKPC 1; The Queen v. Jahnoy Walters  Eastern Caribbean Supreme Court High 
Court Criminal Case No. 5 of 2009. 
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Discussion 

34.  Following an amendment to the Court of Appeal Act in 2011, the Attorney-General may now 
appeal against a judgment or verdict of acquittal in a trial on information where the judgment 
or acquittal results from a decision by the judge to uphold a no-case submission or to 
withdraw the case from the jury.  

35.  Section 12 (1A) of the Court of Appeal Act, Ch. 52 provides: 

“12 (1A).  Notwithstanding subsection (1), the Attorney-General on 

behalf of the Crown, may appeal to the court against a judgment or 

verdict of acquittal in a trial on information, when the judgment or 
verdict is a result of a decision by the judge to – 

(a) uphold a no-case submission; or 

(b) withdraw the case from the jury, 

on the ground that the decision of the trial judge is erroneous in point 

of law.” [Emphasis ours] 

36.  The principles which govern the exercise of the judicial discretion whether to uphold or 

reject a submission of no-case to answer at the close of the prosecution case are well-
established in this jurisdiction and have been repeatedly re-stated and applied in cases too 
numerous to mention.      

37.  Both parties accept that the applicable principles are set out in the following dictum of Lord 
Lane CJ in R v. Galbraith (above). We set them out yet again: 

“How then should the judge approach a submission of ‘no case’? (1) 

If there is no evidence that the crime alleged has been committed by 

the defendant, there is no difficulty. The judge will of course stop the 
case. (2) The difficulty arises where there is some evidence but it is of 

a tenuous character, for example because of inherent weakness or 

vagueness or because it is inconsistent with other evidence. (a) 

Where the judge comes to the conclusion that the Crown’s evidence, 

taken at its highest, is such that a jury properly directed could not 
properly convict on it, it is his duty, on a submission being made, to 

stop the case. (b) Where however the Crown’s evidence is such that 

its strength or weakness depends on the view to be taken of a 

witness’s reliability, or other matters which are generally speaking 

within the province of the jury and where on one possible view of the 

facts there is evidence on which a jury could properly come to the 
conclusion that the defendant is guilty, then the judge should allow 

the matter to be tried by the jury…There will of course, as always in 

this branch of the law, be borderline cases. They can safely be left to 

the discretion of the judge.” 

38.  It is obvious from the learned judge’s Ruling that limb 1 of Galbraith played no role in her 
decision to withdraw the case from the jury. Although the specific reasons for her decision to 

stop the case were regrettably, not set out in her Ruling, we are satisfied from paragraphs 18 
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and 19 of her Ruling that the judge accepted Ms. Adderley’s submission (based on limb 2(a)) 
that due to the inconsistencies in the evidence, the Crown’s case was inherently weak and 
vague. Having made that finding, the judge evidently believed that it was her duty to stop the 

case on the basis that the Crown’s evidence, taken at its highest, was such that a jury properly 
directed could not properly convict on it. 

39.  With respect, this was clearly wrong. The fact that inconsistencies and discrepancies can be 
identified in the evidence (whether internally in the evidence of the Crown’s main witnesses 
and/or between the evidence of one or more witnesses) does not necessarily render the 
Crown’s case inherently weak or vague. As is well known, the law recognizes that 

inconsistencies and discrepancies may always be found in the evidence of the witnesses who 
have testified at a trial.  

40.  In a criminal trial, a properly directed jury is always given a general direction to the effect 
that inconsistencies and discrepancies in the evidence occur in almost every criminal trial. 
The judge is expected to discuss with the jury how inconsistencies and discrepancies may 
arise in the testimony of the witnesses they have heard. A properly directed jury is invariably 

told that inconsistencies and discrepancies may arise because no two witnesses have the same 
powers of recall and additionally, no two witnesses see what transpired in exactly the same 
way.  

41.  The jury is usually instructed that inconsistencies and discrepancies may arise in the evidence 
at trial due to a witness’s inability to recall (sometimes years after an event) exactly what he 
or she heard, saw or did at the material time. In a properly constructed direction, the jury is 

also given instructions as to the meaning of an inconsistency and a discrepancy respectively, 
and instructed how they may impact on the reliability of the evidence of the witnesses they 
have heard.  

42.  A proper direction on inconsistencies and discrepancies will usually inform the jury that 
some inconsistencies and discrepancies may be of minor significance; or alternatively, may 
be so material to the issues which they have to decide that they may cause them (as judges of 
the true facts) to seriously question the reliability of the evidence they have heard.  

43.  It is also usual for the judge to give this general direction on inconsistencies and 

discrepancies within the context of the jury’s overall function as the judges of the facts at the 
trial. A trial judge is not expected to identify each and every inconsistency or discrepancy 
which has arisen in the evidence, but the general direction should at least assist the jury with 
how to determine what is material and alert them how any material inconsistencies and 

discrepancies which they find, may assist them in carrying out their fact-finding function and 
in determining the reliability of the witnesses and ultimately, determining where truth lies. 

44.  Where the inconsistencies or discrepancies are such that the jury may find them material to 
an issue in the case, the general direction is not enough. In Grieves and others v. R [2011] 
UKPC 39, the Privy Council found that the judge in her summing-up was under a duty to do 
more than merely identify the discrepancy which had arisen on the evidence and to leave it to 

the jury to say what they made of it. Their Lordships then adverted to the discrepancy which 
had arisen between the evidence of the ballistics expert who said that the bullet taken from 
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the body was from a 0.38 type or .03 revolver and the evidence of an eye-witness, Todd, who 
told the jury that the deceased had been shot by a Mack 11 (a sub-machine gun).  

45.  The Board agreed with counsel for the appellants that having identified the inconsistency and 
discussed the issue to which it related for the benefit of the jury, the judge ought to have told 
them that the ballistics evidence pointed strongly to Todd being wrong in suggesting that the 

deceased had been shot by a Mack 11. The Board explained that having identified the 
inconsistency and analysing its significance for the jury’s benefit, the judge should also have 
gone on to direct the jury that they needed to consider whether it “affected their view of the 
truthfulness and reliability of Todd’s evidence that the deceased was shot (or shot at) by a 
group including the four appellants.” 

46.  The above approach to material inconsistencies and discrepancies which arise on the 

evidence at trial has been adopted with approval in this jurisdiction. See Capron v. R 
SCCrApp No. 13 of 2011 and Durad Munroe v. Attorney-General [2013] 2 BHS J. No. 95.  

47.  In Munroe , referring to Grieves  and Capron, Adderley JA had this to say: 

“17. This Court recently gave guidance on how a trial judge  should 
deal with inconsistencies in his summation to the jury (see Capron v 

R SCCrApp No. 13 of 2011 delivered in March this year). In that 

case the Court adopted the formulation set out by the Privy Council 
in Grieves and others v. R [2011] UKPC 39, (2011) 80 WIR 441. That 

was an appeal from the Court of Appeal of Jamaica. Capron held 

that the judge should express to the jury in the following words or 
similar words “that discrepancies and inconsistencies raise the issue 

of whether the witnesses are credible and that they should consider 

whether their view of the truthfulness and reliability of the witnesses 

was affected thereby on any issue…” The judge should also explain 

the issue which the discrepancy affects…”   

48.  The three authorities to which we have just alluded, all involve appellate review of the 
appropriateness of the trial judges’ jury directions in relation to inconsistencies and 
discrepancies and are obviously distinguishable from the current case which was withdrawn 
from the jury’s consideration. We have, nonetheless, mentioned them to emphasize the 

obvious, which is that in the course of a criminal trial, the task of resolving what to make of 
any inconsistencies and discrepancies which have arisen on the evidence, is always a task to 
be undertaken by a properly directed jury and not by the judge. 

49.  Where the Crown has established a prima facie case, regardless of how thin it might be, the 
judge’s role is simply to assist the jury by giving proper directions which are appropriate to 
the evidence led and to the issues which have arisen in the case. Ultimately, it will be for the 

trial judge in each individual case to determine whether, on the one hand, the case is one 
which requires no more than to give the jury the general direction on inconsistencies and 
discrepancies; or whether, on the other hand (having regard to any specific inconsistency or 
discrepancy which may have arisen on the evidence) it will be appropriate, to give the jury a 

further direction of the kind identified in Grieves, Capron and Munroe (above) to assist 
them in better appreciating the materiality or significance of the inconsistency or discrepancy 
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to the issues they have to decide and to alert them as to how it may affect their view of the 
reliability and truthfulness of the evidence they have heard. 

50.  Based on the evidence of the complainant in this case, a prima facie case against Foulkes had 
clearly been made out for the jury’s consideration. As the judge found, there were internal 
inconsistencies in the complainant’s evidence, as well as discrepancies between her evidence 

and that of her mother. Additionally, some aspects of the evidence as a whole were 
undoubtedly worrisome, particularly, the absence of recent complaint and the fact that the 
complainant did not reveal Foulkes’ identity until she had been beaten by her father. This, 
however, did not mean that the complainant was lying or that her evidence at trial was not 
worthy of belief.  

51.  It was clearly for a properly directed jury and not for the judge, to consider the 

inconsistencies and discrepancies and to determine the reliability of the evidence which had 
been led on the Crown’s case. Additionally, this was not a borderline case such as envisaged 
by Lord Lane, CJ in Galbraith; and to the extent that the learned judge directed Foulkes’ 
acquittal based simply on her view of the inconsistencies and discrepancies which had arisen 
on the evidence, she impermissibly trespassed on the jury’s domain and fell into error.  

52.  In the end, after a careful examination of the competing arguments on the appeal together 

with the judge’s Ruling and the evidence led at the trial, we have found nothing from which 
it could reasonably be concluded that the evidence adduced by the prosecution was so 
discredited as a result of cross-examination or was so manifestly vague and unreliable that a 
reasonable tribunal properly directed could not properly convict on it.  

53.  In our view, the learned trial judge failed to properly analyse the evidence or to appreciate 
her role vis-à-vis that of the jury in relation to any inconsistencies and discrepancies which 

appeared on the evidence led on the Crown’s case. She further failed to keep firmly in mind 
(as she should have) that the task of identifying and determining the materiality of an 
inconsistency or discrepancy which has arisen on the evidence, as well as evaluating how it 
will impact on the truthfulness and reliability of witnesses who have testified is a function of 

the jury and not of the judge. In the end, we agree with counsel for the appellant that the 
learned judge usurped the jury’s fact-finding function and failed to apply the correct legal 
standard when she ruled that Foulkes had no-case to answer and directed his acquittal and 
discharged him. 

54.  The Crown’s appeal accordingly, succeeds. We consequently set aside the learned judge’s 
Ruling in its entirety, and quash the jury’s directed verdict of acquittal made pursuant thereto. 

Should a re-trial be ordered? 

55.  Having allowed the Crown’s appeal and set aside the judge’s Ruling and the jury’s directed 
verdict of acquittal, it remains now for us to consider the issue of a re-trial, having regard to 
this Court’s powers under sections 12(1B) of the Court of Appeal Act which provides: 

“(1B) If an appeal is allowed pursuant to subsection (1A), the court 
shall set aside the judgment or verdict and may remit the case to the 

Supreme Court for re-trial.” [Emphasis ours] 
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56.  At paragraphs 20 and 21 of her written submissions on appeal, Ms. Rae addressed the issue 
of a possible re-trial and made the following submission: 

“[20] The Intended Respondent was arrested in 2013 and the 

original trial in relation to this matter took place in 2015, resulting in 

a guilty verdict. On 14th March 2018, on appeal, before this 
Honourable Court, the Intended Respondent’s conviction and 

sentence were quashed, and the matter was remitted to the  Supreme 

Court for retrial. The second trial commenced on the 13th January, 

2020, where the Trial Judge acquitted the Intended Respondent, 

finding that he had No Case to Answer. Now again, some seven (7) 
years after the incident was alleged to have occurred, the Intended 

Respondent is again being brought before this Honourable Court 

where the intended Respondent has repeatedly been proven to be 

innocent of the charged laid against him. 

[21]   It is submitted that this appeal is exceedingly prejudicial to the 

Intended Respondent. We further submit that this is not a proper 

case for retrial as the evidence has not changed in relation to the first 

appeal, which was allowed; nor in relation to the second trial, in 
which the Intended Respondent was acquitted as there still remains 
(sic) insufficient evidential basis for the Defendant to have a case to 

answer. We therefore urge the Court not to accede to this 

application.” 

57.  For his part, Mr. Sweeting relied on the following dictum extracted from the concurring 
judgment of Fung-A-Fatt JA in the Guyana Court of Appeal decision in The State v. 

Mitchell (Alvin)  (1984) 39 WIR 185 at p. 196: 

“Bearing in mind that justice is not one -sided, that the State is 

entitled to justice in the same manner as an accused person, it is  my 

considered opinion that there was a denial of justice to the State by 

the trial judge when he ruled that the prosecution had failed to 

establish a prima facie case and directed the jury to return a verdict 

of “Not Guilty” in favour of Mitchell.”   

58.  He urged us to uphold the Crown’s appeal, set aside the judge’s ruling and assign the matter 
to another court for hearing at the earliest opportunity having regard to the vintage of the 
matter. 

59.  We start with the observation that section 12(1B) is worded somewhat differently from 
section 13(2) of the Court of Appeal Act which provides that “the court shall if it allows the 

appeal against conviction, quash the conviction and direct a judgment and verdict of 
acquittal to be entered, or, if the interests of justice so require, order a new trial at such time 
and place as the court may think fit.”   

60.  In our view, the fact that an appeal is allowed following a directed acquittal or following a 
conviction in consequence of a jury’s verdict is a distinction without a difference. We are 
therefore satisfied that the factors governing the discretion to order a re-trial discussed in 
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Dennis Reid v. R are equally applicable to the exercise of our discretion under section 
12(1B). 

61.  The offence of unlawful sex with a minor is undoubtedly a very serious matter. The 
abhorrence with which Bahamians view the offence is reflected in section 10(1) (a) of the 
Sexual Offences Act which provides that the maximum punishment on conviction is life 

imprisonment. The Bahamian public therefore have an interest in being assured that persons 
who are guilty of such crimes do not escape justice merely because of some technical blunder 
or other error of the trial judge in the conduct of the case. 

62.  As indicated, the evidence led by the Crown was sufficient to establish a prima facie case for 
the jury’s consideration. Though there were inconsistencies and discrepancies in the evidence 
adduced by the Crown, they were not of such a character as entitled the judge to usurp the 

jury’s fact-finding function and to stop the case As we have found, this was a case where the 
strength or weakness of the Crown’s case depended on the view to be taken of the reliability 
of the complainant’s evidence and in which on one possible view of the facts there was 
undoubtedly evidence on which a jury could properly directed could properly come to the 
conclusion that the defendant is guilty.   

63.  We are cognisant of the fact that the incident which gave rise to the charge against Foulkes 

allegedly occurred in the year 2012 and that this was his second trial. We have considered the 
length of time that will elapse between 2012 and the anticipated date of a new trial, if one is 
ordered. It is likely that there may be some delays given the current global pandemic, and 
that it is difficult to definitively predict when the re-trial will be held. Nonetheless, given the 

nature of the case, involving, as it does, the allegations of a child against her aunt’s husband, 
it is in Foulkes’ interest to have the clash of credibility between the complainant and himself, 
finally determined by a jury of his peers. 

64.  We accordingly find that the interests of justice in this particular case are best served by 
remitting the matter to the Supreme Court for re-trial at the earliest opportunity.  

Disposition and Order 

65.  In the result we allow the Crown’s appeal; quash the Judge’s order directing the respondent’s 
acquittal and remit the matter to the Supreme Court for retrial.  

66.  In the interests of justice, the following reporting conditions shall apply with immediate 
effect: 

“Until the conclusion of the criminal proceedings or further order of 

this Court or of the Supreme Court, nothing may be reported 
concerning the case except the following: 

a) the fact that the Crown’s appeal has been allowed and 
the matter remitted for retrial in the Supreme Court; 

b) the identity of the court(s) and the name of the judge(s);  

c) the name of the accused; 
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d) the offence with which the accused is charged; 

e) the names of the counsel engaged in the appeal.” 

67. Breach of these reporting conditions will result in initiation of contempt of court 
proceedings. 

 

 

 

                                                                        The Honourable Madam Justice Crane-Scott, JA 

 

 

 

 

 The Honourable  Sir Michael Barnett, P 

 

 

 

 

         The Honourable Mr. Justice Jones, JA  
 


