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Criminal Appeal – Appeal against conviction – Appeal against sentence - Murder – Armed 

Robbery – Whether there was material illegality or irregularity that substantially affected 

the merits of the trial 

On 12 September 2015, the Appellant, Allen Alcime, Virgil Hall and Paul Bellizar hid in bushes 

armed with guns and face masks outside the home of Barry and Sheena Johnson awaiting their 

arrival. When Mr. Johnson arrived, the men accosted him, his truck keys were taken and his vehicle 

was searched. Before they fled in Mr. Johnson’s truck, the appellant shot Mr. Johnson in the head 

at point blank range and turned and shot Mrs. Johnson. The incident was captured on the home 

surveillance camera system. The men were charged with two counts of murder and one count of 

armed robbery. At trial, Alcime and Virgil Hall gave evidence for the prosecution as to the events 

of that night. The appellant was convicted of all charges and sentenced to sixty years imprisonment 

for each count of murder and twenty five years for armed robbery. The appellant appeals on 

numerous grounds inter alia, that the learned judge “erred in law when she failed to give a 
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warning in her summing up that Allen Alcime and Virgil Hall who both took plea deals to 

the arm robbery and to testify against me in exchange for the murders to be dropped against 

them are both still my co-defendants to the arm robbery and anything they say about the 

arm robbery cannot be used against me” and that the “sentence passed was unduly severe”. 

Held: appeal dismissed; convictions and sentences are affirmed. 

Accomplice evidence may be used by a jury to assist in arriving at a verdict where the accomplice 

has given evidence in the trial; and the co-accused has had an opportunity to cross-examine him. 

There is no authority or rule of law that says otherwise. 

The appellant's complaint confuses the situation where defendants being tried together do not give 

evidence during the trial. In those circumstances any incriminating statements made by one 

defendant in the absence of the other is regarded as hearsay and cannot be used as evidence against 

the other defendant implicating him in the offence charged. This may be seen from section 39(2)  

of the Evidence Act. 

As it relates to sentencing, there was no error in principle committed by the Judge when sentencing 

the appellant. She took both the sentence of death and the indeterminate sentence of life 

imprisonment off the table. She had regard to the circumstances of the offence and of the offender; 

and she arrived at sentences she deemed to be appropriate. Although the term of sixty years may 

seem to be of such length so as to deprive the appellant of an opportunity to return to the society, 

he is not altogether deprived of that hope. 

Angelo Poitier v R SCCrApp. No. 95 of 2011 

Christopher Butler v Regina SCCrApp. No. 273 of 2016 considered 

Clarence Smith v Regina SCCrimApp No. 167 of 2015 applied 

Leith (Ian) v The State (2001) 61 WIR 435 considered 

Maxo Tido v The Attorney General SCCrApp & CAIS No. 296 of 2013 considered 

R v Blackwell and others [1995] 2 Cr App Rep 625, The Times 2 March 1995 considered 

R v Gumbs (1927) 19 Cr App R 74 applied 

R v McFadden (1976) 62 Cr. App. R. 187 considered 

Serrano Adderley v Regina SCCrApp. No. 23 of 2014 considered 

Simeon Bain v R SCCrApp. No. 222 of 2013 considered 

Stephen Stubbs and others v Regina Criminal Appeals Nos. 16, 17 & 20 of 2002 considered 

The Attorney General v Larry Raymond Jones and others  SCCrApp. Nos. 12, 18 and 19 of 2007 

considered 
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______________________________________________________________________________ 
 

J U D G M E N T  

 

Judgment delivered by The Honourable Mr. Justice Jon Isaacs, JA: 

1. On 11 March 2021, we reserved our decision in this appeal. We render our judgment now. For 

the reasons stated in the judgment below, we dismiss this appeal and affirm the convictions 

and sentences. 

Case History 

2. The events of the fateful evening on 12 September 2015 are recounted in the submissions of 

the respondent. Hence, I gratefully reproduce them here: 

"On the evening of September 12, 2015, following arrangements made 

by Devaughn Hall, Allen Alcime and Virgil Hall went to Devaughn’s 

home, where they met Paul Bellizar, Kevin Dames, and Devaughn Hall. 

Kevin Dames then, at the direction of Devaughn Hall, drove the vehicle 

with the five men to a corner near Deadman’s Reef. Once they arrived 

at the corner, the four men (all except Kevin Dames) got out on a dirt 

road near the residence of Barry and Sheena Johnson. Prior to exiting 

the car, each of the men were given a face mask. Once he dropped the 

four men off, Kevin Dames left the scene. The four men hid in a bush 

at the side of the home, and watched as Sheena Johnson arrived home, 

parked her vehicle and entered her house, making several trips to carry 

items inside. At some time shortly after 10pm, Barry Johnson arrived 

at his house, parked his vehicle and attempted to enter his house. He 

was unable to successfully enter his home as he was accosted by the four 

men who had been hiding in the bush awaiting his return. The evidence 

is that Devaughn Hall held Barry Johnson outside while Paul Bellizar 

and Virgil Hall entered the house. Allen Alcime got Barry Johnson’s 

keys from him and went to Barry Johnson’s truck to search it. 

Devaughn Hall then shot Barry Johnson in the head at point blank 

range, before turning and shooting Sheena Johnson, who was being 

held just inside the door of the home. The four men then fled the scene 

in Barry Johnson’s truck, with Allen Alcime driving. The bodies of 

Barry and Sheena Johnson were discovered early the next morning by 

a neighbor, Gail Zamora, who alerted police." 

3. Significantly, the ordeal of the Johnsons was captured on a video surveillance camera. The 

footage was exhibited at the trial; and was, surprisingly clear. 
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4. The appellant and his four confederates were charged with two counts of murder and one count 

of armed robbery. However, Allen Alcime and Virgil Hall pleaded, "Guilty' to armed robbery 

following an agreement arrived at with the Prosecution which then saw both men testify against 

their erstwhile associates during a trial held before Madam Justice Estelle Gray-Evans ("the 

Judge"). It would be an understatement to say that the testimony of Alcime and Hall provided 

powerful evidence against the appellant as each identified himself in the video footage along 

with the other persons pictured, including the appellant. The differences in heights of the three 

men: Alcime, Hall and Bellizar, as compared to the appellant, was stark. All were over six feet 

tall except for the individual identified as the appellant who was less than five feet six inches. 

Thus, the Prosecution presented a formidable case against the appellant which was buttressed 

by the evidence of Kevin Dames when he testified during the trial. The appellant did not testify 

nor did he call any witnesses in his defence. 

5. It was virtually inevitable that the appellant would be convicted by the jury for the murders of 

the Johnsons and for armed robbery. The jury also convicted Bellizar of armed robbery but 

could not arrive at a verdict with the requisite numbers on the counts of murder. The jury was 

hung on all counts with respect to Kevin Dames. The Judge sentenced the appellant to sixty 

years' imprisonment on each count of murder and twenty-five years' imprisonment for the 

armed robbery count. The issues as I see it are: 1) is there any merit in any of the grounds of 

appeal; and 2) in the face of overwhelmingly cogent evidence of his guilt, ought the verdicts 

of the jury to be overturned due to one or more failures that may have occurred during the trial 

as identified by the appellant? 

The Appeal 

6. The appellant had formulated his own grounds initially; but additional grounds were engrafted 

thereon by an amendment in an Amended Grounds of Appeal filed on 15 September, 2020. 

The grounds now read as follows: 

"1. That in the course of the trial, there was a material illegality or 

irregularity substantially affecting the merits of the:- 

i. That the exercise of the judge’s discretion not to discharge two 

of the jurors in all the circumstances, was unreasonable; 

ii. The trial Judge erred in law when she allowed the trial to be 

stopped for more than two (2) consecutive weeks; 

iii. The trial Judge erred in law when she failed to give a warning 

in her summing up that Allen Alcime and Virgil Hall who both 

took plea deals to the arm robbery and to testify against me in 

exchange for the murders to be dropped against them are both 
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still my co-defendants to the arm robbery and anything they say 

about the arm robbery cannot be used against me. 

iv. The trial judge erred by introducing evidence of body 

characteristics (of the Appellant and a person in the video 

surveillance). This evidence would be solely dock identification 

and the judge gave no warning. This was an irregularity. 

v. That inadmissible evidence was wrongly admitted; 

vi. That the exercise of the judge’s discretion to admit the 

statement of Virgil Hall was unreasonable and or in the 

alternative, to admit the statement without first editing the 

statement. 

vii. The learned judge inadequately dealt with the issue of 

conduct of counsel and did not sufficiently reinforced any 

directions to the jury on this point. 

viii. The learned judge’s direction on joint responsibility was 

inadequate. 

ix. The learned judge usurp the role of the jury by concluding 

evidence as fact. 

x. The direction on admission/confession was inadequate. 

xi. Prejudicial statements brought out in examination in chief 

and cross-examination being relentlessly expounded upon 

adversely affected the credibility of the Appellant; same were 

not adequately addressed in the summing up. 

2. Conduct of Counsel 

i. The conduct of Defence Counsel Geoffrey Farquharson, fell 

below the standard to the prejudice of the appellant in that the 

conduct of Counsel being loud-mouthed, confrontational, rude  

and unnecessarily combative with the court, crown counsel, 

defense counsel, the witnesses and the jury acted to the 
detriment of the appellant  in the trial process; and 

ii. The conduct of Defence Counsel Jethlyn Burrows fell below 

the standard to the extent that the Appellant was adversely 

impacted in his defence in that Counsel failed to take 

appropriate and reasonable objections and make appropriate 
application when necessary. 
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3. That the grounds complained of, when taken as a whole, make the 
conviction unsafe or unsatisfactory; 

4. That under all the circumstances of the case the Appellant did not 
receive a fair trial. 

5. The sentence passed was unduly severe. 

i. The sentence passed was based on a wrong principle in that 

the judge’s  consideration of the Victim Impact Statement took 
the sentencing discretion out of the judicial framework. 

ii. That notwithstanding the nature and circumstances of the 

offence, in all the circumstances, the sentence was unduly 
severe." 

Ground 1 

i. That the exercise of the judge’s discretion not to discharge two of the jurors in all the 

circumstances, was unreasonable  

7. An application had been made by Mr. Geoffrey Farquharson, Counsel for Bellizar, that a 

member of the jury who had been seen speaking to one of the witnesses, be discharged. The 

Judge conducted an inquiry wherein all Counsel had the opportunity to question the juror. An 

example of such questioning and responses may be found at page 284 of the record: 

"MR. SHURLAND: Do you recall an oath that you took and the 

admonition that the Judge gave with regards to talking about the case 

once you leave the  jury room; do you remember that? 

MS. HANNA: Yes, sir. 

MR. SHURLAND: Did you discuss -- 

MS. HANNA: No, sir." 

 
8. After hearing the juror and Counsel, at page 286 of the transcript, the Judge asked whether the 

juror could return a true and just verdict according to the evidence; and the juror responded 

that she could. At page 288 of the transcript, the Judge indicated that she was not satisfied that 

the juror's independence had been compromised with regards to the case. The Judge 

determined that the case would continue with the empanelled jury. 

9. In R v Blackwell and others [1995] 2 Cr App Rep 625, The Times 2 March 1995, a concern 

had been raised by an appellant with the trial judge about the comings and goings of a member 

of the public that suggested he was listening to conversations of persons involved in the case; 

and he was seen to talk to a juror. The fear was expressed that the man passed on evidence 

discussed in the absence of the jury to the juror. It transpired that the man was the fiance of 
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one of the jurors. The judge refused an application to discharge the jury. Moreover, he had 

ruled he would not hold an enquiry into the matter.  

10.  The appellants were convicted; and appealed. The Court of Appeal (Criminal Division) 

allowed the appeals holding, inter alia, that the trial judge ought to have made enquiries as to 

the possible contamination of the single juror and, if necessary, those remaining jurors. In 

reading the judgment of the court, Morland, J said: 

"In the present case the trial Judge after having made proper 

investigations of the member of public and about his activities should 

then have considered whether it was necessary in the interests of justice 

to question the juror supposedly his fiance  and later the jury as a whole. 

See the judgment of this Court in Orgles  [1993] 4 All ER 533, 98 Cr 

App Rep 185 where Holland J said at page 190 of the latter report: 

"The question arises as to whether and in what 

circumstances that duty should be exercised by the trial 

judge in the absence of the jury as a body. As to this, 

first, there is no doubt but that the judge's discretion 

enables him to take the course best suited to the 

circumstances (see Richardson [1979] 69 Cr App Rep 

235, [1979] 1 WLR 1316 for an extreme course) 

and frequently it is appropriate to commence 

and continue the inquiry with the juror concerned 

separated from the body of the jury. Such a course 

cannot readily be faulted if circumstances giving rise to 

the inquiry is external to the jury as a body; indeed if 

the problem is an approach to a juror, alternatively 

some external influencing of a juror, only such a course 

is feasible. The 'infection', actual or potential, of one 

juror must be prevented if possible from spreading to 

the rest of the jury, and it is common form to have the 

individual juror brought into open court with the rest 

of the jury absent so that the trial Judge may make an 

inquiry in the presence of the accused and counsel 

without jeopardising the continued participation of the 

rest of the jury."" 
  
11.  I am satisfied that on a reading of the transcript, the Judge conducted a proper enquiry into the 

complaint made by Counsel; and did not err in the exercise of her discretion not to discharge 

the juror or the entire jury. 

12.  In regards to the juror who reported to the Judge an uncomfortable encounter with Mr. 

Farquharson where she felt that Mr. Farquharson had tried to block her path as she walked up 

some stairs, I have noted, as the respondent suggests, that the "situation did not involve any 

information or evidence relating to the trial coming to the attention of the juror". The Judge 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251993%25vol%254%25year%251993%25page%25533%25sel2%254%25&A=0.4459737552818004&backKey=20_T182818802&service=citation&ersKey=23_T182818168&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%251979%25vol%251%25year%251979%25page%251316%25sel2%251%25&A=0.1406826991997785&backKey=20_T182818802&service=citation&ersKey=23_T182818168&langcountry=GB
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conducted an enquiry into this matter also; and concluded the trial would continue with the 

juror. Again, I am unable to perceive any error by the Judge in the exercise of her discretion 

not to discharge the juror or the jury. 

ii. The trial judge erred in law when she allowed the trial to be adjourned for more  than 
two consecutive weeks. 

13.  The appellant complained that the protracted break during the trial rendered the trial unfair in 

the same way that the Court, differently constituted, found in Stephen Stubbs and others v 

Regina Criminal Appeals Nos. 16, 17 & 20 of 2002. In Stubbs , an issue arose over a period 

of some twenty days that the trial was adjourned in a trial that only lasted four weeks. The trial 

judge had rejected calls by Defence Counsel to abort the trial; and the jury convicted the 

appellants on their respective charges, including murder. The appellants challenged their 

convictions. Churuman, JA pointed out at page two, line 19 of his judgment, delivered orally, 

that, inter alia: 

"It is important to bear in mind that by that date, that is to say within 

a matter of about two weeks, the entire evidence for the prosecution 

had already been led, and the defence of one of the appellants had been 

completed and the defence of a second appellant had commenced. It is 

important also to bear in mind that although it was then only a passage 

of about two weeks, the evidence had by that time become quite 

voluminous, as the cross-examination of a number of witnesses, two of 

whom were eyewitnesses and three or four of whom were witnesses 

whose evidence has been described as circumstantial evidence, had 

been a matter of the most relentless challenge by the defence. It had 

consumed some seven hundred or more pages of transcript of factual 

matter of intensely controversial material. I mention that fact because 

the volume itself would indicate the details which necessarily would 

have had to be absorbed by the jurors, and those details touched not 

only questions of credibility but very serious question relating to other 

issues such as identification and a close and searching analytical 

examination of the circumstantial evidence.”    
 
14.  At pages 4-5 of his judgment, Churuman, JA stated, inter alia: 

“The learned judge, understandably, was anxious to ensure that the last 

three weeks had not been in vain; but, alas, we think that the learned 

trial judge ought to have borne in mind and taken greater account of 

the fact, first that this was a capital charge and that the nature of the 

evidence and the several inconsistencies affecting credibility which the 

jury would necessarily have to grapple with and resolve were matters 

not to be compounded by the obvious tax on memory and recollection 

which such an interval of time inevitably imposed. Secondly, the  

circumstantial evidence, also of a fairly voluminous nature, clearly 

required careful analytical examination by the jury to determine either 



9 
 

its strength or weakness on the issue of guilt or innocence; a protracted 

delay was more likely to impede rather than to accede to a fair and just 

resolution of that particular issue.” 

 
15.  Churuman, JA went on to pose a number of questions for the Court's consideration, e.g., would 

it be safe for the Court to conclude that the passage of time had not dimmed the memory and 

recollection of the jurors of some vital detail in the evidence, particularly the circumstantial 

evidence or that the juror whose mother had taken ill and subsequently passed away during the 

trial could exercise the "desired analytical disquisition" to those parts of the arguments 

advanced on the inconsistencies and contradictions in the evidence? Ultimately, the Court 

concluded the convictions were unsafe based on the peculiar circumstances of the case. 

16.  In a later case, Clarence Smith v Regina SCCrimApp No. 167 of 2015, at paragraph 21, Allen, 

P stated: 

“Notwithstanding the decision in Stubbs, it is my view that to succeed 

in overturning a conviction on the basis of a break in the trial, it would 

be necessary and relevant to show that the break was inordinate; that 

there was prejudice to the appellant as a result; and that this 

irregularity substantially affected the merits of his case. Simply 
showing that there was a break in the trial as happened in Stubbs would 

not in my view be  sufficient to justify quashing the conviction. Indeed, 
the decision in Stubbs is not one which can be generally applied, and in 

any event the  law now allows for alternate jurors.” 

17.  Although Churuman, JA, having been invited to do so by then Director of Public Prosecutions, 

Bernard Turner, endeavoured to lay down some guidelines for judges facing similar scenarios 

in the future, he opined that, "In the infinite variety of circumstances on which the question 

may arise, we can do no more than give very general guidance." He then went on to say at 

page 7, line 2: 

“Undoubtedly, a judge will take account of the seriousness of the 

charge; he will take account of the stage at which the question arises – 

at an early stage when little or merely formal or uncontentious material 

only has been presented, it is more likely that a short adjournment may 

properly be granted; whereas at a more advanced stage of the trial the 

length of an adjournment of only a few days may be considered the 

ultimate limit. A judge will also take account of the volume of evidence, 

the issues involved, the intricacies arising therefrom, and undoubtedly, 

the reason and the length of the adjournment sought; and as in all these 

matters, the longer the adjournment, the less likely may justice in any 

case be achieved. These are all matters to be determined by experience, 

and from that experience a judge will no doubt get the feel of the 

situation to determine the proper course to be taken. As in all these 
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matters in criminal trials, one must keep in aim that a trial should 

proceed as far as possible without interruption so issues remain fresh 

in the minds of jurors when they come to deliberate. Any adjournment 

measured in weeks rather than days may very likely not achieve the 

desired objective.” 

18.  In the present appeal, the breaks in the trial occurred about midway through the trial after some 

of the Prosecution's evidence had been adduced before the jury. However, it must be noted that 

particularly in respect of the witnesses, Alcime and Virgil Hall, there was an opportunity to 

examine and cross-examine them following a visit to the locus in quo; both being events that 

occurred subsequent to the prolonged breaks. Thus, the Prosecution's most crucial evidence 

would have been led subsequent to the breaks complained about; and could not, therefore, 

reasonably be said to have been affected by the break in the trial. 

19.  It must be accepted that the breaks in the trial were for prolonged periods of time. However, I 

am unable to find any prejudice that may have been suffered by the appellant as a result of 

such breaks. The appellant was able to contest the Prosecution's evidence and to lead his case 

uninterrupted once the Christmas holidays and the other breaks had passed. There is in my 

view, no merit in this ground.  

iii. The trial Judge erred in law when she failed to give a warning in her summing up that 

Allen Alcime and Virgil Hall who both took plea deals to the arm robbery and to testify 

against me in exchange for the murders to be dropped against them are both still my co-

defendants to the arm robbery and anything they say about the arm robbery cannot be used 

against me. 

20.  This ground lacks a proper legal foundation. Accomplice evidence may be used by a jury to 

assist in arriving at a verdict where the accomplice has given evidence in the trial; and the co-

accused has had an opportunity to cross-examine him. There is no authority or rule of law that 

says otherwise. 

21.  The appellant's complaint confuses the situation where defendants being tried together do not 

give evidence during the trial. In those circumstances any incriminating statements made by 

one defendant in the absence of the other is regarded as hearsay and cannot be used as evidence 

against the other defendant implicating him in the offence charged. This may be seen from 

section 39(2) of the Evidence Act which says:  

“Hearsay evidence may be admitted –  

 …  

(d) Where the statement was made in the presence and in the hearing 

of the  person against whom the evidence is tendered, and where such 

person had the opportunity of replying to such statement.  
…”  
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2. Conduct of Counsel 

i. The conduct of Defence Counsel Geoffrey Farquharson, fell below the standard to the 

prejudice of the appellant in that the conduct of Counsel being loud-mouthed, 

confrontational, rude and unnecessarily combative with the court, crown counsel, defense 
counsel, the witnesses and the jury acted to the detriment of the appellant in the trial process 

22.  The appellant seeks to rely on his co-accused's Counsel's behaviour to challenge the fairness 

of his trial. He argues that the obstreperous conduct of Mr. Farquharson redounded to his 

detriment because the jury must have held Mr. Farquharson's conduct against him when they 

came to consider his case. This is to my mind, a novel submission. The usual complaint is by 

an appellant against the ineptitude of his own Counsel. 

23.  In R v McFadden (1976) 62 Cr. App. R. 187, the English Court of Appeal was concerned 

largely with the conduct of the trial judge. However, the Lord Chief Justice made the following 

observation: 

"Before turning to the detailed criticism of the judge's behaviour, it 

should be stressed that the only function of this Court is to see whether 

the verdicts against the applicants are, in all the circumstances, safe 

and satisfactory. We are in no sense trying the judge or counsel, or 

deciding an issue between judge and counsel. Our ultimate concern is 

not as to whether the judge was right, or counsel was right, but whether 

the verdict was right."  

24.  A little later along, the Lord Chief Justice commented on the suggestion of a co-defendant that 

the trial judge's description of Counsel's cross-examination for the co-defendant in pejorative 

terms somehow prejudiced him: 

"We think that the suggested link between the description of Mr. 

Turner-Samuels's cross-examination and any possible prejudice to 

McFadden is far too remote. The argument also contained another 

fallacy often repeated elsewhere, namely, that if there is a scene 

between counsel and judge, or if the judge appears to be biased or 

unfair towards a particular defendant, this will prejudice the jury 

against that defendant. So far as one can tell from experience this is not 

so; indeed our experience is precisely to the contrary."  

25.  The respondent submitted that despite the outrageous behaviour of Mr. Farquharson which at 

one point led the Judge to find him in contempt, the appellant was not prejudiced by Mr. 

Farquharson's antics because the Judge "cleansed" the minds of the jury of any negativity or 

antipathy they may have harboured against the appellant. The case of Christopher Butler v 

Regina SCCrApp. No. 273 of 2016 was cited to demonstrate their point. 
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26.  In Butler, it was found by the Court, differently constituted, that Butler's lawyer's actions were 

so egregious it caused the jury to send a note to the trial judge that indicated they considered 

Mr. Farquharson was being rude; and that Counsel's behaviour more likely than not, operated 

to Butler's prejudice. According to Longley, P it was crucial, therefore, that the trial judge 

"advise the jury to separate the conduct of counsel from their consideration of the issues".  

27.  At paragraph 23 of Butler, Longley, P said, inter alia: 

"... I think it is imperative when circumstances like this arise in the 

course of a trial, for the judge to make clear to the jury in his 

summation and if not before that they should not hold it against the 

accused when considering the question of his guilt or innocence that his 

counsel was rude, disrespectful and antagonistic toward the judge, the 

jury and the witnesses for the crown as well as disrespectful of crown 

counsel.” 

28.  Inasmuch as the trial judge failed to so advise the jury, Butler's appeal was allowed and his 

conviction set aside; and a re-trial was ordered all because of the gross misconduct of Counsel.   

29.  The respondent submitted that the Judge in the present appeal reminded the jury of their role 

as judges of the facts and in so doing at pages 4331-2 of the transcript, told them as follows: 

"Now, Madam Foreman and members, during the  course of this trial 

you may have heard counsel on the occasion accuse  the Court of all 

manner of things -- interfering with counsel’s cross  examination; 

belittling or attempting to belittle counsel; getting frustrated with and 

chastising counsel while allowing others to get away with the same or 

similar or worse behaviour. No doubt, there were times where you 

probably thought that the behaviour you saw gave lie to the expressions 

learned friend and your 

Ladyship. 

 

Well, Madam Foreman and members, hopefully that is all behind us. 

You can write it off as a learning experience, because it was certainly 

one for me. 

 

So putting all of that behind you, focus on performing the task for 

which you are brought here. That is, to determine the fate of these three 

young  men who stand charged before you with three serious 
offences…” 

30.  A little further along at page 4338 of the transcript, the Judge told the jury: 

"Further Madam Foreman and members, you will recall my 

admonition to you a few days ago – may be now a week ago. That you 

are here to judge the facts, to find facts based on the evidence you have 
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heard, and/or seen in the trial. You are not here to judge the quality of 

the proceedings or counsel’s interaction with each other or with the 

Court. 

 

So Madam Foreman and members, any conduct between counsel, that 

is defense counsel, among themselves or defense counsel and the  

prosecutors or between counsel and the bench, or the bench and 

counsel, whatever your take on it, or comments made by counsel from 

the bar table about the court or your good selves or comments made by 

the court to counsel, none of that ought to be held for/or against any 

defendant or for/or against the case for either side in this trial.” 

 
31.  The Judge had earlier advised the jury to focus on the facts in the case not the conduct of 

Counsel. At pages 4284-5 of the transcript the following appears: 

" And so, I am here speaking to you now and I will remind you again 

during my summing up that because you were witnesses to that 

exchange I thought it appropriate to reiterate that your duty is to find 

the facts and return a verdict in respect of each of these Defendants 

based on those  facts. You are not to allow any conduct between counsel 

– that is between counsel among the defendants, counsel with the 

prosecutor or counsel with the bench, whatever your take may be on it, 

you are not to allow that conduct to be held against or/for any of the 
parties in this action. 

All of the evidence is in. You are going to find the facts based on the  

evidence that has already been presented. And you are here to find the  
facts; judge the facts; not the behaviour; not the procedure. 

And so, as we continue with the trial, I just thought I would say that to 
you so that you can keep that in the forefront of your mind.”  

32.  I am satisfied that the Judge gave a sufficiently satisfactory direction to the jury that they were 

to give focus to the evidence in the case and to disregard the interplay between the Bench and 

Counsel and Counsel and Counsel when the jury was deliberating on the guilt or innocence of 

the appellant and his co-accuseds. 

33.  In the premises, I find no merit in this ground. 

ii. The conduct of Defence Counsel Jethlyn Burrows fell below the standard to the extent that 

the Appellant was adversely impacted in his defence in that Counsel failed to take 
appropriate and reasonable objections and make appropriate application when necessary 

34.  We have noticed an uptick in complaints about the competence of Counsel in appeals coming 

before us. There is no gainsaying that if the conduct of Counsel falls below the competence 

expected of Defence Counsel this Court would not hesitate to conclude that the trial of the 

convict was unfair. However, we must be careful to scrutinise the nature of the alleged  
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incompetence and in doing so, bear in mind the words of Sharma, JA in Leith (Ian) v The 

State  (2001) 61 WIR 435, Sharma JA at pages 439-40: 

"It is clear to us that what has happened in the case has been happening 

fairly frequently in recent times. There appears to be a “legal group of 

prisoners” so to speak, who have been in prison for a long time  and 

which have vast experience in matters of criminal procedure and are 

acutely aware of the developments of the law, particularly in cases 

where allegations have been made against competence of counsel. They 

are also equally aware that the Privy Council has, in a number of cases, 

dealt with the question of incompetence of counsel and as a result, 

retrials have been ordered.  

It appears however, that in view of these decisions, many prisoners take 

the liberty to make allegations, very serious allegations against their 

counsel, aided and abetted no doubt by their more experienced cell 

mates: for after all, they have nothing to lose. They make allegations of 

a serious nature; one that has been very frequently put forward is that 

counsel did not take their instructions and did otherwise or went about 

a frolic of his  own.  

In view of that, we have said in a number of cases that it is important 

that counsel should be very meticulous when taking instructions while 

conducting the case on behalf of the defendant in criminal matters, for 

it is clear that if this is not done, they may have to face the consequences 

of their professional reputation being tarnished by baseless 

allegations… 

... From the evidence before us in these courts, it is clear to us that in 

most of the cases the allegations of incompetence are manufactured for 

the sole purpose of aborting trials or of obtaining retrials on appeal." 

35.  The main complaint made about the competence of Ms. Jethlyn Burrows, Counsel for the 

appellant in the court below, relates to her approach to the statement of the appellant allegedly 

given to the police during an interview with them. It appears that Ms. Burrows relied on a 

representation by the Prosecution that they would not use the appellant's statement during the 

trial and thus, did not require the voluntariness of the statement to be investigated by the Judge 

during a voir dire. The appellant contends that this failure adversely impacted the fairness of 

the trial because the other Defence Counsel were left at liberty to make such use of the 

statement as they wished. 
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36.  At some point in the trial, reference was made to the appellant's statement and concerns arose 

about its use in the trial. At pages 3384-6 of the transcript, Mr. Shurland addressed the court 

and the following appears: 

"Mr. SHURLAND: My Lady if I can just make a quick point. The only 

thing I wanted to say, what I asked for what was the basis of the 

objection, is that when we had the voir dire and Mr. 

Farquharson is absolutely right except for one point, I don't 

think the prosecution sets out the voir dire in the trial, I think 

they might call witnesses and then defence counsel would go 

through the same questions put on the voir dire, but that is not 

the issue I was bringing up, the fact is that Mr. Hall's evidence 
is-- 

MS. BURROWS: Now, which Hall? 

MR. SHURLAND: Devaughn Hall, who other Hall I am talking about. 

MS. BURROWS: Devaughn Hall has no evidence. 

MR. SHURLAND: That's the point I am trying to make. 

THE COURT: Mr. Hall made a statement. 

MR. SHURLAND: My Lady, Mr. Hall's statement and the evidence 

that came in against Mr. Hall was not challenged on the voir dire. 

THE COURT: Okay. 

MR. SHURLAND: And if she opt not to challenge it it effectively 
remains evidence in the trial. 

THE COURT: As I understand it it is an out of court statement. 

MR. FARQUHARSON: No, my Lady, the witnesses came and they 
made comments about Mr. Hall. 

THE COURT: That was not in the voir dire. 

MR. SHURLAND: No, that is evidence in the trial. 

THE COURT: Yes, that's evidence in the trial. 

MR. SHURLAND: Yes, and I am saying that on the basis of the doctor 

being put on the VBI was to ensure that there was no oppression 

or medical issues that these men would have experienced. 

MR. BRAITHWAITE: Except that the doctor is not on the VBI. 

MR. SHURLAND: The doctor is not on the VBI but there is no 

property in  witness. And I'm saying, my Lady, if Mr. Bellizar 
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is alleging that he was beaten and if we have a statement from 

another defendant who albeit did not chose to challenge his 

voluntariness it shows the course of conduct as to how evidence 

may have been or confessions or admissions may have been 

extracted, and so when a prisoner opt to remain silent they 

effectively offers no evidence to undermine or contradict or 

explain what the prosecution represents in this court, and the 

prosecution represented  that someone in this court killed or 

murdered and committed armed robbery. And so, it behoves 

(sic) me how  counsel cannot see the utility and the value of 

trying to at least show whatever was alleged in evidence was not 

so. My thing is, my Lady, they haven't given evidence yet, but 

my point is before the court is a situation that she has got to deal 

with, I am merely saying that my client has an issue that would 

manifest itself once counsel Farquharson is finished I will ask 

the court to allow me to a very short cross-examination on new 

material that arise to highlight what I considered to be a 
problem. ..." 

37.  The Judge then calls on Ms. Burrows who responds as follows: 

"MS. BURROWS: The only thing I am truly baffled by, my Lady, is 

they seem to be saying that I should be rebutting a negative, they keep 

coming back to the statement of Devaughn Hall, the statement that was 

never ever admitted into evidence. No attempt was made to admit it  
into evidence had it been it was at that point that counsel for Devaughn 

Hall would have objected to the admissibility of the statement. That 

never came up so there was no reason for anything to be said about the 

statement. So if counsel for the defence is now trying to bring that 

statement in somehow then it is at that point that counsel for Devaughn 

Hall would be objecting to the admissibility of the statement, to the 
statement being put into evidence." 

38.  The message contained in Mr. Shurland's contribution to the Judge is clear, Ms. Burrows would 

have been well advised to challenge the voluntariness of the appellant's statement to the police. 

However, Ms. Burrows sanguinity may have stemmed from representations made by Mr. 

Farquharson and Mr. Shurland at pages 3392-3 of the transcript: 

"Mr. FARQUHARSON: My Lady, just for clarity, I want counsel Ms. 

Burrows to understand that I have absolutely no intention or need to 

refer to the content of the statement of Mr. Devaughn Hall. My only 

reason for mentioning the statement is to cross -examine the officer on 

the circumstances on which it was taken which refers to the medical 

report, and I'm wondering whether counsel really has any objection to 

that medical report being referred to in my cross -examination. 
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THE COURT: I think he is talking about Mrs. Burrows. 

MR. FARQUHARSON: I am, my Lady. 

MS. BURROWS: My Lady, my objection is to the statement that was 

not put into evidence attempting to be put into evidence by counsel for 

the defence. 

THE COURT: You are concerned by the contents of the statement not 

necessarily the facts. 

MS. BURROWS: Yeah, I don't know how I can stop them from 

referring to a statement being taken but the content as much as the 

statement is not a part of the evidence that is before the jury. 

THE COURT: Alright, so that is one aspect. 

MR. SHURLAND: Well, I have no interest in the contents of the 

statement but I am interested in what was said at the confrontation, 

and that is admissible." [Emphasis added] 

39.  Mr. Farquharson repeats the limited purpose for which he proposes to refer to the appellant's 

statement and at page 3394 of the transcript the following appears: 

"MR. FARQUHARSON: My Lady, again I have manage (sic) to get 

one matter clarified which is very important that counsel is not 

objecting to the reference to the existence of the statement her concern 

is that the content of it not being referred to and I have no difficulty 

with that." [Emphasis added] 

40.  Given the assurances of both Messrs. Farquharson and Shurland that any reference they would 

make to the appellant's statement would be limited to the circumstances surrounding its 

making, I am unable to conclude that Ms. Burrows was somehow neglectful of her duty to her 

client by not requiring the voluntariness of the appellant's statement to be tested on a voir dire. 

41.  On the issue of the appellant's instructions to Ms. Burrows, Mr. Rolle sent an email dated 6 

September 2020 to Ms. Burrows stating, inter alia, the following: 

"I have a question. There is an argument about the use of the statement 

of Devaughn Hall. Officer Lorenzo Johnson, did not specifically refer 

to the statement in chief. In relation to the statement of Devaughn Hall, 

what, if  anything, was the instruction? In relation to the defence, 

what was the defense? Mr. Hall says that the trauma of jail caused him 

to not recall many things. He's rarely of help with what he understood 

of the trial process and his instructions." 
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42.  Ms. Burrows responded on 9 September 2020 by email indicating that although there was 

evidence the appellant had been beaten while in custody, the need for a voir dire was obviated 

once the Prosecution indicated they would not rely on his statement; and said, inter alia: 

"Devaughn's defence was that it was not him as he was not there. 

Unfortunately, 2 key Prosecution witnesses who were there, placed him 

there and there was a video tape of the incident to corroborate their 

story."  

43.  Short of attacking the credibility of the two witnesses, Hall and Alcime, both of whom were 

cross-examined extensively by Mr. Farquharson in that regard, in my view, there was little else 

Ms. Burrows could advance on behalf of the intended appellant. It is not the function of 

Defence Counsel to manufacture defences for his client; nor is it appropriate to advance a case 

in cross-examination for which there is no true evidentiary basis.  

44.  By email of 20 January 2021, Mr. Rolle appears to have sent an affidavit approved by his client 

to Ms. Burrows for her comments. Ms. Burrows responded the same day and said, inter alia: 

"I have no comments to make on Mr. Hall's Affidavits except to say 

that I appreciate that he is fighting for his life and must cast blame for 

his conviction somewhere. What better target than his lawyer? 

However, a reading of the Court's transcript will show that the facts 

are not as claimed by Mr. Hall. 

Additionally, the conversations that took place between Mr. Hall and 

myself are not as relayed by Mr. Hall. The decision regarding Mr. 

Hall's defence was a joint decision." 

45.  I am satisfied that a perusal of the transcripts do not support the appellant's complaint about 

the competence of his Counsel in the court below. 

3. That the grounds complained of, when taken as a whole, make the conviction unsafe or 

unsatisfactory; 
4. That under all the circumstances of the case the Appellant did not receive a fair trial.  

46.  I consider these grounds together and shortly inasmuch as I have not found any of the previous 

grounds relied upon by the appellant to have merit. I am satisfied that in the circumstances 

there is no merit in these grounds. 

5. The sentence passed was unduly severe. 

i. The sentence passed was based on a wrong principle in that the judge’s consideration of 
the Victim Impact Statement took the sentencing discretion out of the judicial framework. 

47.  Section 185 of the Criminal Procedure Code (Amendment) Act, 2011 states: 
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"185. Evidence for arriving at proper sentence.  

(1) The court may, before handing down a sentence, receive such 

evidence as it thinks fit in order to inform itself as to the proper 

sentence to be handed down and may receive any relevant 

representation from the victim or otherwise hear counsel for the 

defence and the prosecution on any mitigating or aggravating 
circumstances that may be relevant.  

(2) For the purposes of this section, "victim" in relation to an offence 
means-  

(a) the person to whom harm is done or who suffers physical or 
emotional loss as a result of the commission of the offence;  

(b) the spouse or any relative of that person in paragraph (a) or 

the guardian of that person where, as the case may be, he is dead 

or otherwise incapable of making a statement referred to in 
subsection (1)” 

48.  Parliament has legislated that a sentencing judge may have regard to what is sometimes 

described as a "victim impact statement". There are numerous factors and matters that a judge 

has regard to during a sentencing exercise, for example, the circumstances surrounding the 

commission of the offence, to wit, the brutality of the attack or was it in combination with 

others. Additionally, a judge would consider the circumstances of the offender, for example, 

no antecedents, youth and community activities. It cannot be reasonably suggested that the 

Judge's regard to a representation by a victim or family member as a part of his overall 

consideration of the matters that go into arriving at an appropriate sentence somehow impinged 

on his judicial function. 

49.  This ground lacks merit. 

 ii. That notwithstanding the nature and circumstances of the offence, in all the 
circumstances, the sentence was unduly severe. 

50.  The Judge is alleged by the intended appellant to have subjected him to an unduly harsh 

sentence of sixty years' imprisonment on each count of murder. In sentencing the intended 

appellant, the Judge rehearsed the submissions of Counsel for the Defence and the Prosecution 

and considered the authorities cited by them. At page 4688 of the transcript, the Judge states: 

"So guided by the recent Court of Appeal decision in Serrano Adderley 

in which the court noted that while there is nothing inherently wrong 

with the sentence of life imprisonment, it may in the interest of clarity 

be more appropriate to give a determinate  sentence. And having regard 

to all the circumstances in this case; the personal and individual 

circumstances of the convict as conveyed by himself; family members 

and friends in the psychiatric report of Dr. Dillett and the probation 
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report of Ms. Goodridge; the nature and gravity of the offense of which 

the convict has been convicted; his character and the fact that he has 

no prior criminal convictions; the factors which may have influenced 

him that caused the murder; the design and execution of the murders 

and the possibility of reform and social re -adaptation of the convict 

Devaughn Hall; the aggravating and mitigating factors; as well as the 
plea in mitigation of counsel." 

51.  The Judge then proceeded to sentence the appellant; and indicated that the sentences were to 

run concurrently from the date of his conviction. She did state that the time he had spent on 

remand was to be deducted from the sixty years.  

52.  I note here that the Judge does not provide an individual explanation for each sentence 

imposed, for example, the maximum sentence of sixty years was considered appropriate 

because the appellant represented a continued threat to the safety of the members of the society. 

Hence, a lengthy period of incarceration was merited to protect the members from the 

appellant. 

53.  I begin with the recognition that as an appellate court and consonant with the judgment of Lord 

Hewart, CJ in R v Gumbs  (1927) 19 Cr App R 74, we will not interfere with a sentence unless 

it can be shown that the sentencing judge has somehow fallen into error, to wit, he has 

considered matters he ought not to have or he failed to consider matters he ought to have. 

54.  In The Attorney General v Larry Raymond Jones and others SCCrApp. Nos. 12, 18 and 

19 of 2007, at paragraph 17, the Court, differently constituted, sought to provide some 

guidance to those trial judges sentencing convicts for murder, where the circumstances did not 

call for the most condign punishment of death. 

"17. In our judgment, where, for one reason or another, a sentencing 

judge  is called upon to sentence a person convicted of a 

depraved/heinous crime of murder and the death penalty is considered 

inappropriate or not open to the sentencing judge and where  none of 

the partial excuses or other relevant factors are considered weighty 

enough to call for any great degree of mercy, then the range of 

sentences of imprisonment should be from thirty years to 60 years, 

bearing in mind whether the convicted person is considered to be a 

danger to the public or not, the likelihood of the convictbeing formed 

as well as his mental condition. Such a range of sentences would 

maintain the proportionality of the sentences for murder when 
compared with sentences for manslaughter." 

55.  In Maxo Tido v The Attorney General SCCrApp & CAIS No. 296 of 2013, the Court 

addressed a re-sentencing exercise carried out by then Sr. Justice Jon Isaacs wherein he had 

imposed a sentence of sixty years' imprisonment on Tido. Tido had been sentenced to death 

for the murder of a sixteen year old female; but had that sentence quashed on an appeal to the 
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Privy Council. The Privy Council found that the circumstances of the murder did not fall within 

"the worst of the worst" or "the rarest of the rare"; and remitted the issue of sentence to the 

Bahamian courts. 

56.  In allowing Tido's appeal against his sentence, Conteh, JA said at paragraph 20: 

"20. In the first place, the judge went to the outer band of the scale laid 

down by the court in the case of The Attorney- General v. Larry 

Raymond Jones et al SCCrApp & CAIS Nos. 12, 18 and 19 of 2007. In 

that case, this court (differently constituted) set out what is generally 

regarded as the range of sentences for murder “where for one reason 

or another, the death sentence is considered inappropriate or not open 

to the sentencing judge” as being sentences of imprisonment “from 

thirty to 60 years”, bearing in mind the factors the court noted: see page 

8 of the judgment of the court delivered on 23" October, 2008. 21. In 

the instant case it is inexplicable why, given the nature of the murder 

in this case, the re-sentencing judge took as his starting point the outer 

band of the range referred to above and then granted a discount for the 

period the appellant had spent in custody. The discount was properly 

granted, but the starting point of 60 years was at the outer extreme of 

the range of sentencing guidelines stated in Larry Raymond Jones. This 
is not easy to reconcile with the particular murder in this case." 

57.  Although recognising that the judge had discounted resort to a sentence of life imprisonme nt , 

Conteh, JA found that a sixty years sentence on a thirty-one year old man was tantamount to 

life imprisonment. Further, he felt that the sentencing judge may have been influenced by a 

consideration that the case was "the worst of the worst", contrary to the finding of the Privy 

Council that although a dreadful crime, it did not fall within that exceptional category. As a 

result, the Court set aside the term of sixty years, and substituted a sentence of forty years' 

imprisonment. 

58.  In the present case, the appellant was convicted of two murders that were committed during 

the commission of an armed robbery. The evidence disclosed that the husband was shot in the 

head while kneeling and offering no resistance to the appellant and his confederates; and 

subsequently, the wife was callously gunned down although she too had offered no resistance. 

In short there was absolutely no reason that could be proffered for the killing of the Johnsons 

other than the utter depravity of the shooter.  

59.  Can it be said that in those circumstances the Judge was not entitled to begin calculating the 

time the appellant should remain incarcerated at the high end of the spectrum suggested by the 

Court in Larry Raymond Jones? It is apparent, that like Isaacs, Sr J in Tido, the Judge 

concluded that the offences committed by the appellant merited lengthy periods of 

incarceration.  
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60.  In Serrano Adderley v Regina SCCrApp. No. 23 of 2014, the appellant had been sentenced 

to two life sentences for the murders of two men. The Court, differently constituted, had regard 

to its earlier decisions in Simeon Bain v R SCCrApp. No. 222 of 2013 and Angelo Poitier v 

R SCCrApp. No. 95 of 2011, and quashed the life sentences and imposed determinate 

sentences of sixty years' imprisonment for each count of murder, less the two years and ten 

months he had spent on remand. 

61.  I am unable to discern any error in principle committed by the Judge when sentencing the 

appellant. She took both the sentence of death and the indeterminate sentence of life 

imprisonment off the table. She had regard to the circumstances of the offence and of the 

offender; and she arrived at sentences she deemed to be appropriate. Although the term of sixty 

years may seem to be of such length so as to deprive the appellant of an opportunity to return 

to the society, he is not altogether deprived of that hope. 

62.  I am satisfied that the sentences imposed on the appellant do not fall within the category of 

unduly harsh or severe. Thus, I would not interfere with them.  

Conclusion 

63.  I had earlier identified at paragraph 5 the two issues I considered were of some import to this 

appeal. Inasmuch as I have found that there is no merit in any of the grounds advanced by the 

appellant, there is no need to consider the second issue. 

64.  This appeal stands dismissed. The convictions and sentences are affirmed. 
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