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COMMONWEALTH OF THE BAHAMAS 
IN THE COURT OF APPEAL 

SCCivApp. No. 122 of 2020 
B E T W E E N 

ROSINA SMITH 
Appellant 

AND 

FIDELITY BANK (BAHAMAS) LIMITED   
      Respondent  

 

BEFORE:  The Honourable Sir Michael Barnett, P     
   The Honourable Mr. Justice Isaacs, JA     
   The Honourable Madam Justice Crane-Scott, JA  

APPEARANCES:  Mr. Rouchard Martin, Counsel for the Intended Appellant                

Mr. Kahlil Parker with Miss Roberta Quant, Counsel for the Intended 
Respondent 

DATES: 24 February 2021; 14 April 2021; 6 July 2021  

************************************* 

Civil Appeal – Application for leave to appeal and to extend time for appeal – Mortgage Action – 
Deed of Mortgage – Further charge - Final order – Perfected order – Intended appeal against 
judge declining jurisdiction to set aside a perfected order on the basis that she was functus – 
Refusal by judge of leave to appeal and stay – Section 11(f) Court of Appeal Act – Rules 9(1)(a) 
and 11(1)(a) Court of Appeal Rules – Rules of the Supreme Court O. 77  

The intended appellant executed a Deed of Mortgage and Further Charge to the Mortgage with the 
intended respondent’s predecessor-in-title as security for a loan in 1996 and 1997, respectively. In 
May 2016 the intended respondent instituted a mortgage action against the intended appellant 
seeking relief pursuant to Order 77 of the Rules of the Supreme Court. The judge below found in 
favour of the intended respondent. An Order to this effect was made on 30 March 2017 and 
perfected on 20 April 2017. Instead of appealing, the intended appellant filed a Re-Amended 
Summons on 26 July 2017 seeking to set aside the court’s Order. While the summons was 
outstanding, the intended appellant filed a Writ also seeking to set aside the court’s order. The 
judge below found that she was functus and dismissed the intended appellant’s summons. As a 
result thereof, the intended appellant sought leave to appeal and a stay of execution. The judge 
below issued a written Ruling setting out the reasons why she had declared herself functus and 
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refused leave to appeal and the grant of the stay. Having been refused leave to appeal in the court 
below the intended appellant applied to this Court by Notice of Motion filed on 23 October 2020 
for (i) leave to appeal; and (ii) a further order extending the time for appealing. After hearing legal 
arguments for and against the grant of leave to appeal, the Court reserved its decision. 

Held:  The intended appellant’s Motion of 23 October 2020 is dismissed with costs to the intended 
respondent, to be taxed if not agreed.  

It is undeniable that in pursuing her intended appeal what the intended appellant really wishes to 
achieve is to set aside the learned judge’s Order of 30 March 2017 which was perfected on 20 
April 2017. Quite simply, this is an impossible task.  

The intended appeal is clearly misconceived, as is her Re-Amended Summons of 26 July 2017 and 
the relief which the intended appellant still seeks to pursue before this Court by this circuitous 
route. Since the Order of 30 March 2017 had been perfected, the relief sought in the Re-Amended 
Summons could not be pursued in the court below. What the intended appellant ought instead to 
have done was to appeal the Order directly to this Court.  

The intended appellant’s numerous complaints about the propriety of the Order may well have 
provided arguable points on a direct appeal to the Court of Appeal. However, the law is clear. 
Once the Order obtained in the Supreme Court had been perfected, there was no way for it to be 
set aside or discharged as the judge was clearly functus; and no judge of the Supreme Court (or 
this Court on the intended appeal) has jurisdiction to grant the relief which the intended appellant 
sought in her Re-Amended Summons. 

The intended appeal raises no issue which ought to be examined in the public interest, nor any 
issue of law which requires clarification. The common law on this issue is well-established and 
needs no further elucidation.    

AWH Fund Ltd (In Compulsory Liquidation v. ZCM Asset Holding Company Bermuda Limited 
[2014] 2 BHS J. No. 53 mentioned          
In re Barrell Enterprises [1973] 1 WLR 19 considered      
In re Suffield & Watts ex parte Brown (1888) 20 QBD 693 applied          
Palms of Love Beach Building B Management Company et al v. Love Beach Properties Ltd et al 
2010/CLE/gen/001673 considered       
Paulin v. Paulin [2010] 1 WLR 1057 mentioned       
Regina v. Cripps, ex parte Muldoon et al [1984] QB 686 applied   
Smith v. Cosworth Casting Processes Ltd [1997] 1 WLR 1538 applied                    
Stewart v. Engel [2000] 1 WLR 2268 mentioned                                            
Sumner Point Properties Limited v. Cummings [2015] 3 BHS J. No. 35 mentioned    
Taylor v. Lawrence [2003] QB 528 mentioned  
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______________________________________________________________________________ 

JUDGMENT 
______________________________________________________________________________ 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

Introduction 

1. This is an application by the intended appellant (sometimes referred to as “Miss Smith”) 
commenced by Notice of Motion on 23 October 2020 seeking: (i) leave to appeal; and (ii) a 
further order extending the time for appealing a written Ruling of the Hon. Mme. Justice Grant-
Bethell, dated 24 July 2020, but handed down on 7 October 2020. 
 

2. In the written Ruling the learned judge set out the reasons why she had dismissed two separate 
interlocutory applications which she had heard on 17 October 2019 and 24 March 2020 
respectively. Both applications (one a Re-Amended Summons and the other a Motion) were 
filed after the grant by the judge of an Order made on 30 March 2017 after she had finally 
disposed of a Supreme Court mortgage action in Suit No: 2016/CLE/gen/00743 which had 
been pending before her for some time.  

 
3. The events which led to Miss Smith’s application are somewhat convoluted. In the 

circumstances, it will be necessary to set out in some detail the procedural history of what 
transpired in the court below. 

 
The Procedural Background 

 
4. On or about 17 May 2016, Fidelity Bank (“Fidelity”) instituted a Supreme Court mortgage 

action in Suit No. 2016 CLE/gen/00743 against Miss Smith seeking relief pursuant to O.77 
Rules of the Supreme Court (RSC) 1978. Fidelity’s action related to a Deed of Mortgage dated 
19 November 1996 and a Further Charge to the Mortgage dated 2 April 1997 which Miss Smith 
had executed with British American Bank (1993) Limited (Fidelity’s predecessor-in-title) as 
security for a loan.  
 

5. According to the available transcripts, the matter first came on before the learned judge on 25 
August 2016. On that occasion, Fidelity was represented by Ms. Kristy Kemp, while Mr. 
Kenyatta Gibson represented Miss Smith. It appears that the matter did not proceed as Mr. 
Gibson had only just been retained. Miss Kemp informed the judge, inter alia, that Miss Smith 
had no objection to the bank’s claim, but just wanted an opportunity to review the amounts 
which Fidelity alleged were due. The mortgage action was then adjourned, and based on the 
transcripts, was subsequently adjourned on two other occasions during 2016 and again on 16 
February 2017. 
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6. By 30 March 2017 (the next scheduled hearing date) Miss Smith had still not filed a rebuttal 

to Fidelity’s claims of which she had been aware since 2016. Mr. Gibson did not appear at the 
hearing. According to the transcript for 30 March 2017, his junior, Miss Dilisa McKenzie 
entered an appearance on his behalf and informed the judge that Mr. Gibson was requesting 
the matter to be set down for trial. Counsel for Fidelity, Miss Kemp, objected to the 
adjournment and the judge thereupon proceeded in summary fashion to grant Fidelity the relief 
it had sought in its Originating Summons. [See pp. 1-7 of “TAB 3” – Bundle of Supreme Court 
Transcripts filed on 13 April 2021.] 

 
7. The Order of 30 March 2017 was granted in the following terms:  

 
“IT IS HEREBY ORDERED that: 
 
1. That 120 days from the date hereof the Defendant does deliver up 

to the Plaintiff ALL THAT PIECE parcel or lot of land comprising 
a part of Oakes Field in the Western District of the Island of New 
Providence and being Lot Number Sixty-two (62) in the Subdivision 
called and known as “Stapledon Gardens”; 

2. That Plaintiff do not cause the Defendant to vacate the said 
property before the expiration of 120 days from the date hereof; 

3. Judgment on the outstanding mortgage principal $187,083.50 as at 
30th day of March, A.D. 2017; 

4. The outstanding loan interest $194,114.08 as at the 30 day of March, 
A.D. 2017; 

5. Statutory interest on the outstanding Judgment sum from 31 
March, 2017 until payment in full at the statutory rate of 6.75% per 
annum; and 

6. The cost of this action to be (sic) to the Plaintiff to be taxed if not 
agreed.” 

 
8. Fidelity then perfected the Order which it duly filed in Supreme Court Suit No. 2016 

CLE/gen/00743 on 20 April 2017. The Order and the summary manner in which it was 
obtained (notwithstanding Miss McKenzie’s request that the action be set down for trial) has 
never been directly appealed to this Court. 

 
9. Quite the contrary, rather than immediately appealing to the Court of Appeal, the intended 

appellant instead took a number of procedural steps in the Supreme Court to have Fidelity’s 
Order set aside. 
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10. The first application: On 12 April 2017 (approximately 13 days later) the intended appellant 
filed an interlocutory Summons in the action, which she amended on 4 July 2017 and later re-
amended on 26 July 2017. By way of the Re-Amended Summons, she essentially sought to set 
aside the judge’s Order of 30 March 2017 on the basis, inter alia, that the mortgage action had 
not been heard on the merits, was res judicata, that Fidelity’s right to possession was statute-
barred, and that the Order was irregular. The Re-Amended Summons was supported by Miss 
Smith’s affidavit of 3 May 2017 with its several attachments. [See p. 45-50 of the Intended 
Appellant’s Bundle of Pleadings filed 17 February 2021.] 

 
11. In her supporting affidavit, Miss Smith complained that she had instructed her former attorney-

at-law, Mr. Gibson, to vigorously defend the mortgage action on the basis, inter alia, that she 
had been grossly overcharged or over-billed by Fidelity and its predecessors-in-title under the 
Mortgage and Further Charge. She further complained that she had paid the entirety of the 
principal due under the mortgage, and also alleged that if the mortgage debt had not in fact 
been completely paid off, she had paid the greater part of the debt. According to Miss Smith, 
over the 20-year period of the mortgage, she has been grossly overcharged. She asserted that 
she had borrowed $160,000.00 under the Mortgage and Further Charge and had been 
contractually obligated to repay the sum of $420,480.00 (being principal and interest) over the 
20 year mortgage period which commenced on 8 May 1997 and ended on 8 May 2017.  

 
12. Miss Smith further alleged that by its letter of 7 September 2015, Fidelity had incorrectly 

commenced calculating her monthly payments from November 1996, notwithstanding that her 
first installment had in fact fallen due on 8 May 1997. She disputed Fidelity’s claim that the 
pay-out amount at 7 September 2015 was $344,095.98 and said that by her calculations by 
October 2016, she had paid at least $320,000.00 towards the loan.  

 
13. Although it was filed on 26 July 2017, the Re-Amended Summons was not heard until 17 

October 2019. In the meantime (as appears below) Miss Smith also instituted a separate Writ 
action against Fidelity, making identical claims, and ostensibly seeking the same relief. 

 
14. The Writ action: As just indicated, notwithstanding the pending Re-Amended Summons in 

Suit No. 2016 CLE/gen/00743, on 24 August 2017 Miss Smith commenced a new action 
against Fidelity by way of a specially endorsed Writ of Summons in Supreme Court Suit No. 
2017/CLE/gen/00973.  

 
15. In the Writ action, she claimed relief, inter alia, in the form of an order setting-aside the judge’s 

order of 30 March 2017 and striking-out Fidelity’s mortgage action on the basis that the action 
was statute barred, res judicata and an abuse of process. She claimed, in the alternative, an 
order setting aside the Order of 30 March 2017 on the basis that Miss Smith had a good and 
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arguable defence to Fidelity’s claim. [See p. 35-38 of the Intended Appellant’s Bundle of 
Pleadings filed 17 February 2021.]  
 

16. On 24 August 2017 Miss Smith filed a Witness Statement ostensibly in support of her Writ 
action setting out the reasons why, in her view, Fidelity’s perfected Order of 30 March 2017 
should be set aside. I note that the rubric to the Witness Statement contains references to both 
Supreme Court matters. This gives the impression that the matters were consolidated. No order 
consolidating the matters was placed before us, and it is therefore still unclear whether an order 
for consolidation was ever made. [See pp. 27-34 of the Intended Appellant’s Bundle of 
Pleadings filed 17 February 2021.]  
 

17. I pause at this point to observe that the status of the Writ action is also unclear. Nothing in the 
Bundle of Pleadings indicates whether Fidelity had filed a Defence, or whether the pleadings 
had been closed, or whether a Case Management Order had been made in accordance with O. 
31A RSC to ready that action for trial. More likely than not the Writ action may still be pending 
before the Supreme Court as when the judge was informed that the Writ action had been filed, 
she enquired which judge it had been assigned to and surmised that there may have been some 
confusion in the suit numbers. [See transcript of 1 February 2018 at pp. 1-2 of “TAB 5” – 
Bundle of Supreme Court Transcripts filed on 13 April 2021.] 

 
18. Additionally, when the Re-Amended Summons came on for hearing on 17 October 2019, 

counsel for Fidelity, Mr. Parker, objected to Mr. Martin’s attempt to formally tender Miss 
Smith’s Witness Statement filed in the Writ action for the purpose of cross-examination at the 
hearing of the Re-Amended Summons. In the end, notwithstanding that the Writ action had 
not been scheduled for trial before her, the judge indicated that she would “have the Witness 
Statement available for whatever use it can provide to the Court.” [See pp. 5-6 of the 
transcript of 17 October 2019 at “TAB 7” – Bundle of Supreme Court Transcripts filed on 13 
April 2021.] 

 
19. The Re-Amended Summons was subsequently dismissed by the judge on 28 January 2020 on 

the basis that she considered herself functus. According to the transcript, at the time the learned 
judge informed the parties that she was functus, she also advised them that she had “written a 
written decision” and that she “can lay that over with both counsel for the 7th February.” 
[See pp. 1-2 of transcript of 28 January 2020 at “TAB 8” – Bundle of Supreme Court 
Transcripts filed on 13 April 2021.] 

 
20. The second application:  The next day, that is to say, on 29 January 2020, the intended 

appellant filed a Notice of Motion seeking leave to appeal, as well as a stay of execution of the 
judge’s order of 28 January 2020.  
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21. As far as I can determine, the Motion for leave to appeal was heard around 24 March 2020. 
We have not been provided with the transcript of that hearing. However, according to the 
transcript for 30 June 2020, counsel for the parties appeared before the learned judge who 
informed them that her written Ruling on the intended appellant’s Motion for leave to appeal 
and a stay of execution would be handed down and posted on the website by 6 July 2020. The 
judge also enquired whether they had any objection to her ruling being posted online and to 
their being informed when it had been posted. [See pp. 1-2 of the transcript of 30 June 2020 at 
“TAB 9” – Bundle of Supreme Court Transcripts filed on 13 April 2021.] 
 

22. In response to the judge’s inquiry, the following response is recorded: 
 

“THE COURT: And would you have any objection if we 
posted the ruling online and alerted you to the fact that it 
is on the official website? 
 
MR. MARTIN: No, not at the moment, at least from my 
part. Like I said, I’m not familiar with the matter in full, 
I’m just holding for Mr. Carlton Martin. I don’t see an 
issue, my Lady.”  

 
23. As it later turned out, the judge’s written Ruling (ostensibly dated 24 July 2020) was not posted 

by 6 July 2020 as she had indicated. Both counsel accept that it was eventually made available 
to the parties on 7 October 2020 and that the Ruling provided the judge’s reasons for her 
decisions in relation to both applications. That is to say, it explained the reasons why she had 
on 28 January 2020, regarded herself as functus and had declined to hear the Re-Amended 
Summons; and why she had subsequently refused Miss Smith’s Notice of Motion of 29 January 
2020 for leave to appeal and a stay.  

 
24. The Re-Amended Summons of 26 July 2017 (i.e. “the first application”) was undoubtedly an 

interlocutory process by which Miss Smith sought to set aside the judge’s perfected order of 
30 March 2017. Two procedural consequences flowed from the judge’s refusal on 28 January 
2020 to hear the Re-Amended Summons.  

 
25. Firstly, if the intended appellant wished to appeal the judge’s refusal to hear the Re-Amended 

Summons, she required the grant of leave to appeal having regard to section 11(f) of the Court 
of Appeal Act, Chapter 52 which prohibits appeals from an interlocutory order “without the 
leave of the Supreme Court or of the Court.” 
 

26. Secondly, since the order declining jurisdiction to hear the Re-Amended Summons was 
interlocutory, in order to prosecute an appeal, the intended appellant would also require an 
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order from this Court under rule 9 (1)(a) extending the 14 day time-frame in rule 11(1)(a) for 
filing an appeal from an interlocutory order. The relevant portions of both rules are extracted 
below:  
 

“Extension of time 
 
9. (1) The Court may on such terms as it thinks just, by 
order – 

 
(a) extend the period prescribed by these Rules for 
the doing of anything to which these Rules apply; 
 
… 

 
Time within which to appeal 
 
11. (1) Every notice of appeal shall be filed and a copy 
thereof served by the appellant upon all parties to the 
proceedings in the court below who are directly affected 
by the appeal – 

 
(a) in the case of an appeal from an interlocutory 
order, fourteen days; 
 
… 
 

calculated from the date on which the judgment or order 
of the court below was pronounced or made.” [Emphasis 
added] 
 

27. Against the forgoing background, I turn to consider the Notice of Motion before us.      

The Leave to Appeal Application 

28. Having failed by way of her Motion (i.e. “the second application”) to obtain leave to appeal 
from the court below, the intended appellant obviously had no alternative but to institute an 
application for leave to appeal in the Court of Appeal. See rule 27(5) of the Court of Appeal 
Rules, 2005 which provides: 
 

“Methods of applications 
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27. (1) … 
 
… 
 
(5) Wherever under the provisions of the Act or of these 
Rules an application may be made either to the court 
below or to the court, it shall be made in the first instance 
to the court below.” [Emphasis added] 

 
29. The principles on which an application for leave to appeal may be granted are well known. 

They are encapsulated in the oft cited dictum from the judgment of Lord Woolf, MR in Smith 
v. Cosworth Casting Processes Ltd [1997] 1 WLR 1538 and are applied in this jurisdiction 
in the Supreme Court, as well as at the level of the Court of Appeal. [See for example: Sumner 
Point Properties Limited v. Cummings [2015] 3 BHS J. No. 35; and AWH Fund Ltd (In 
Compulsory Liquidation v. ZCM Asset Holding Company Bermuda Limited [2014] 2 
BHS J. No. 53]  
 

30. The relevant portions of Lord Woolf’s guidance at paragraph 37 of Cosworth Casting (which 
we wholeheartedly adopt) are extracted below: 
 

“1. The court will only refuse leave if satisfied that the 
applicant had no realistic prospect of succeeding on the 
appeal. The test is not meant to be any different from that 
which is sometimes used, which is that the applicant has 
no arguable case. Why however this court has decided to 
adopt the former phrase is because the use of the word 
“realistic” makes it clear that a fanciful prospect or an 
unrealistic argument is not sufficient. 
 
2. The court can grant the application even if it is not so 
satisfied. There can be many reasons for granting leave 
even if the court is not satisfied that the appeal has any 
prospect of success. For example, the issue may be one 
which the court considers should in the public interest be 
examined by this court or, to be more specific, this court 
may take the view that the case raises an issue where the 
law requires clarifying. 
 
3. When leave is refused, the court gives short reasons 
which are primarily intended to inform the applicant 
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why leave is refused. Where leave is granted, reasons may 
be given which are intended to identify for the benefit of 
the parties and the court hearing the appeal why it was 
thought right to give leave. There may be only one issue 
that the judge or judges giving leave felt it was necessary 
to draw to the attention of the parties and the court 
hearing the appeal. It is a misconception to assume that 
because only one aspect of the proposed appeal was 
mentioned in any reasons which were given, leave was 
granted under a misapprehension that there were not 
other issues to be determined on any appeal unless the 
reasons make this clear. 
 
4. When leave is granted, the applicant does not need to 
know more than that he has the leave which he needs and 
therefore that he is entitled to proceed with the proposed 
appeal. The intended respondent has no entitlement to 
receive reasons as to why the application has been 
granted, in the same way that he does not normally have 
any right to be heard on the application which is usually 
made ex parte…” [Emphasis added] 

 
31. It is now our task to consider whether the intended appeal has a realistic prospect of success, 

bearing in mind that even if we are not so satisfied, we may nevertheless grant leave if we 
consider that the issue in the appeal is one which ought to be examined in the public interest 
or raises an issue of law requiring clarification.    
 

32. The 8 proposed grounds of appeal are set out in the draft Notice of Appeal Motion. I do not 
need to reproduce them here as none of them, in my view, has any realistic prospects of success. 
 

33. As I see it, notwithstanding the 8 intended grounds, the only real issue in the intended appeal 
is whether the learned judge was correct when she ruled that she was functus officio and had 
no jurisdiction to set aside the perfected order of 30 March 2017; or to rehear the mortgage 
action since the only proper course by which Miss Smith could pursue her various complaints 
about the propriety of the perfected order was by way of an appeal to the Court of Appeal. 
 

34. It is a principle well settled at common law that a judge has jurisdiction to reverse his decision 
at any time before it is perfected, but not afterwards. This common law principle may be traced 
back to at least as early as: In re Suffield & Watts ex parte Brown (1888) 20 QBD 693 where 
Fry and Lopes LJJ explained the principle in the following terms: 
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“…when once an order of a judge of the High Court has 
been drawn up and perfected, the judge has no 
jurisdiction to vary or discharge it…” - per Lopes LJ. 
 
 “…In re St. Nazaire Co 12 Ch. D 88 shews that, when an 
order or judgment of the High Court has once been 
perfected, the Court has no jurisdiction to alter it. So long 
as the order has not been perfected, the judge has a power 
of reconsidering the matter, but, when once the order has 
been completed, the jurisdiction of the judge over it has 
come to an end...” - per Fry LJ. 

 
35. Subsequently, in the appeal in In re Barrell Enterprises [1973] 1 WLR 19 (a case that has 

come to be known as “the Barrell jurisdiction”) the English Court of Appeal limited the 
circumstances in which it would be proper for a court to reconsider and reverse its decision 
after delivery and prior to the sealing. At pages 23-24 the court said: 
   

“…When oral judgments have been given, either in a 
court of first instance or on appeal, the successful party 
ought save in most exceptional circumstances to be able 
to assume that the judgment is a valid and effective one. 
The cases to which we were referred in which judgments 
in civil courts have been varied after delivery (apart from 
the correction of slips) were all cases in which some most 
unusual element was present.” [Emphasis added] 
 

36. The existence of the Barrell jurisdiction has since been reaffirmed in Stewart v. Engel [2000] 
1 WLR 2268 and been recognized in Taylor v. Lawrence [2003] QB 528, and most recently 
in Paulin v. Paulin [2010] 1 WLR 1057 at para 30. Despite Barrell, it is clear that the 
underlying common law principle (outlined earlier) which precludes a judge from 
reconsidering, varying or discharging his order once perfected and sealed remains in place.   
 

37. The principle was re-stated once again in Regina v. Cripps, ex parte Muldoon et al [1984] 
QB 686 where Sir John Donaldson, MR explained the matter as follows: 

 
“It is well settled that any judge is fully entitled to 
reconsider and vary any decision at any time before the 
order embodying or based upon that decision has been 
perfected (In re Suffield and Watts, ex parte Brown 
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(1888) 20 QBD 693, 697, per Fry LJ) although in some 
circumstances he may be under an obligation to give the 
parties a further opportunity to be heard. At that stage, 
no slip rule power is needed. However, once the order has 
been perfected, the trial judge is functus officio and, in 
his capacity as the judge, has no further power to 
reconsider or vary his decision whether under the 
authority of the slip rule or otherwise.” [Emphasis 
added] 

 
38. In Palms of Love Beach Building B Management Company et al v. Love Beach Properties 

Ltd et al 2010/CLE/gen/001673, the Plaintiffs obtained judgment on 12 November 2012 for 
outstanding condominium fees due and owing in respect of certain units situated at Love Beach 
in New Providence together with an order for the delivery up of vacant possession to the 
Plaintiffs and costs. The Order was duly perfected and filed on 14 February 2013 and thereafter 
the Plaintiffs then took steps to enforce the judgment and in particular, obtained a Writ of 
Possession to enforce the order of 12 November 2012. 

 
39. The Second Defendant filed two Summonses seeking, inter alia, a stay of all further 

proceedings, an order setting aside all previous proceedings and the dismissal of the 
Originating Summons; and an order vacating, dismissing and discharging the Writ of 
Possession and all other orders affecting the condominiums on the basis that the Writ of 
Possession had been issued in error against the Second Defendant and as such the entire 
proceedings were an irregularity.  
 

40. In an unreported written Ruling handed down on 20 December 2013 Sir Michael Barnett CJ 
(as he then was) dismissed both applications and refused the relief sought. Noting that there 
had been no appeal from the Order of 12 November 2012, Sir Michael stated:  

 
“19. In my judgment, as the Second Defendant has not 
appealed that Order it cannot be heard on applications 
which in effect seek to negate that Order made. That, in 
my judgment, is what the applications of the 29th July, 
2013 and 29th November, 2013 seek to do…” 

 
41. Although Sir Michael may not have expressly adverted to it in his Ruling, it is evident that the 

common law principle (outlined in the cases just discussed) is the guiding principle which 
undergirded the Ruling in the Palms of Love Beach case. Quite simply, once the order of 12 
November 2012 had been perfected and filed (as it was on 14 February 2013) he was functus 
in relation to it and had no jurisdiction to set it aside or to discharge it or vary it in any way. In 
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short, as Sir Michael correctly found, the Second Defendant’s only recourse was by way of 
direct appeal to the Court of Appeal, which it failed to pursue. 
 

42. In her draft Notice of Appeal Motion the intended appellant wishes to obtain an order from 
this Court which would set aside the judge’s decision of 28 January 2017 in which she declined 
to hear her Re-Amended Summons on the basis that she was functus. Significantly, Miss Smith 
also seeks a further order from this Court which would set aside Fidelity’s perfected order of 
30 March 2017, together with costs of the appeal and in the court below. 
 

43. It is undeniable that in pursuing her intended appeal, what Miss Smith really wishes to achieve 
is to set aside the learned judge’s Order of 30 March 2017 which was perfected on 20 April 
2017. Quite simply, this is an impossible task.  

 
44. The intended appeal is clearly misconceived, as is her Re-Amended Summons of 26 July 2017 

and the relief which she still seeks to pursue before this Court by this circuitous route. Since 
the Order of 30 March 2017 had been perfected, the relief sought in the Re-Amended Summons 
could not be pursued in the court below. What the intended appellant ought instead to have 
done was to appeal the Order directly to this Court.  

 
45. Miss Smith’s numerous complaints about the propriety of the Order, including the possibility 

of Fidelity’s mortgage action being statute-barred and res judicata and the Order being 
irregular may well have provided arguable points on a direct appeal to the Court of Appeal. 
However, the law is clear. Once the Order obtained in the Supreme Court had been perfected, 
there was no way for it to be set aside or discharged as the judge was clearly functus; and no 
judge of the Supreme Court (or this Court on the intended appeal) has jurisdiction to grant the 
relief which the intended appellant sought in her Re-Amended Summons. 

 
46. The record confirms that the judge’s Order in the mortgage action was perfected on 20 April 

2017. Accordingly, in keeping with the well-established common law principles outlined 
earlier, the learned judge was correct when she declined jurisdiction to entertain the Re-
Amended Summons on the basis that she was functus.    

 
47. We are also satisfied that the intended appeal raises no issue which ought to be examined in 

the public interest, nor any issue of law which requires clarification. As we have said, the 
common law on this issue is well-established and needs no further elucidation.    

 
48. In the circumstances the intended appellant’s application for leave to appeal is refused. 
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The Extension of Time Application 

49. As we have refused the intended appellant’s application for leave to appeal, it will be 
unnecessary to consider the extension of time application which is also dismissed. 

Disposition and Order 

50. In the result, we dismiss the intended appellant’s Motion of 23 October 2020 with costs to the 
intended respondent to be taxed if not agreed 
 
 
 

__________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 

 
 
 
 

__________________________________________   
                                             The Honourable Sir Michael Barnett, P 
 
 
 
 

__________________________________________ 
                The Honourable Mr. Justice Isaacs, JA 
 


