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Civil appeal – Extension of time within which to appeal – Leave to appeal – Appeal filed without 
leave of the court below - Preliminary objection - Section 91 of the Arbitration Act  
 
The intended appellant sought leave to appeal, out of time, the 19 December 2019 decision of 
Thompson, J. The intended appeal was filed on 12 March 2020. In response thereto the intended 
respondent filed a preliminary objection on 2 July 2020 on the basis that the intended appellant had 
not obtained leave of the Supreme Court as per section 91 of the Arbitration Act.  
 
Held: preliminary objection upheld. Application for an extension of time refused. Costs of the 
application to the intended respondent, to be taxed if not agreed.  
 
Section 91(5) of the Arbitration Act provides that no further appeal lies to this Court without leave 
of the court below. Leave ought not to be granted unless the appeal involves a question of general 
public importance or “is one which for some other special reason should be considered by the Court 
of Appeal.” The intended appellant required the leave of the court below before he approached this 
Court. As such, having not obtained the requisite leave, there was no basis upon which to grant an 
extension of time within which to appeal.  
 
Matteo Volpi v Delanson Services Ltd and Anor. SCCivApp. No. 145 of 2019 followed 
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REASONS FOR DECISION 
 
 

 
Judgment delivered by the Honourable Sir Michael Barnett, P: 
 
 
Introduction  
 
1. By Notice of Motion filed on 12 March 2020 the intended appellant sought leave to appeal out 

of time the ruling of Thompson, J. dated 19 December 2019. The Notice was supported by the 
affidavit of Donovan Gibson, filed on the same date.  

 
2. On 2 July 2020 the intended respondent filed a Notice of Intention to Rely Upon Preliminary 

Objection. The preliminary objection was made pursuant to section 91 of the Arbitration Act 
and states that the intended appellant failed to obtain the leave of the Supreme Court.  

 
3. By oral judgment dated 9 July 2020 we found that leave of the court is a prerequisite and until 

the intended appellant was granted leave of the court there was no basis upon which an extension 
of time could be granted. We granted the costs of the application to the intended respondent and 
promised to provide our reasons at a later date. This we now do. 
 

 
Background  
 
4. The background to the intended appeal, as taken from the intended respondent’s affidavit, filed 

on 2 July 2020, is as follows: 
 

“a. On or around 15 April 2014, REPL and Mr. Louis 
entered into a lease agreement (lease) by which Maya and 
Alan Avney (Avneys) would possess Lot 14 Ocean Club 
Estate (Demised Premises for a period of 5 years at a rent of 
$12,083.33. The Lease, amongst other things, included the 
following provision: 

 
‘3. The Landlord to the intent that the obligations 
shall continue through the Term hereby covenants 
with the tenant as follows: 
 

1. That the Tenant paying the Rent hereby 
reserved and observing and performing the 
several covenants and conditions herein on the 
Tenant’s part contained shall peaceably hold 
and enjoy the Demised Premises and Demised 
Chattels during the Term without any 
interruption by the Landlord or any person 
rightfully claiming under or in trust for him.’ 
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b. On 03 September 2014, Ms. Tammy Pratt, Mr. Louis’, 
ex-wife entered the Demised Premises claiming that she had 
a right of possession. Discussions ensued and by the end of 
the night, the Avneys remained in possession. However, 
they ceased complying with their obligations under the 
Lease inclusive of paying monthly rent of $12,083.33, real 
property taxes and Homeowner’s Association fees for a 
period of 16 months (Disputed period) based upon a claim 
that Mr. Louis had breached the covenant for quiet 
enjoyment.  
 
c. The Avneys resumed their payment of rent and HOA fees 
in January 2017; however, they refused to pay any rent for 
the Disputed period.  
 
d. The parties were unable to resolve their issues and agreed 
to submit to arbitration pursuant to the Lease.  
 
e. Upon taking evidence presented by both sides, and the 
presentation of full arguments, on 20 March 2018, the 
Arbitrator, Madam Justice Hepburn (Retired) handed 
down her ruling (Arbitral Ruling) … 
 
… 
 
g. On 12 April 2018, in accordance with the Arbitration Act, 
REPL filed a Notice of Motion (Appeal Notice of Motion) 
for an order… 
 
h. The appeal of the Arbitral Ruling was fixed for hearing 
before the Honourable Mr. Justice Keith Thompson on 22 
March 2019. Counsel laid over written submissions and His 
Lordship heard further oral arguments in or around 
November 2019. On 19 December 2019, His Lordship 
handed down his ruling in favour of the Intended 
Respondent (Appeal Ruling).  
 
i. On 12 March 2020, REPL filed a Notice of Motion for 
Leave to Appeal out of time…” 

 
 
Intended Appeal 
 
5. As previously noted, the intended appeal was filed on 12 March 2020. The Notice of Motion 

seeks leave to appeal the decision of Thompson, J. dated 19 December 2019. 
 
6. The preliminary objection of the intended respondent, filed on 2 July 2020, is in the following 

terms: 
 

“1. The intended appeal is classified as a “Further Appeal” 
from the appellate jurisdiction of the Supreme Court in 
which the Honourable Justice Thompson presided over 
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appeal 2018/App/sts/011 of the arbitral award delivered by 
the Honourable Madame Justice Hepburn (retired) on 20th 
March 2018.  
 
2. Further appeals or arbitral appeals are governed by 
section 91(5) of the Arbitration Act, 2009 which provides 
that no such appeal lies without leave of the Supreme Court 
which shall not be given unless the Supreme Court considers 
that the question is one of general public importance or is 
one which for some other special reason should be 
considered by the Court of Appeal.  
 
3. The Intended Appellant has not obtained leave from the 
Supreme Court judge; therefore, the Court of Appeal has 
no jurisdiction to hear the appeal and the application for an 
extension of time ought to fail.  
 
4. The Court should dismiss the Notice of Motion for an 
extension of time within which to appeal on the basis that no 
appeal shall lie unless the Supreme Court has considered 
that the question of law to be placed before the Court of 
Appeal is one of general public importance or one which for 
some other special reason should be considered by the Court 
of Appeal.” 

 
7. Section 91 of the Arbitration Act, 2009 provides: 

 
“91. Appeal on point of law. 
 
(1) Unless otherwise agreed by the parties, a party to 
arbitral proceedings may (upon notice to the other parties 
and to the tribunal) appeal to the court on a question of law 
arising out of an award made in the proceeings. And an 
agreement to dispense with reasons for the tribunal’s award 
shall be considered an agreement to exclude the court’s 
jurisdiction under this section.  
 
(2) An appeal shall not be brought under this section except 
with the agreement of all the other parties to the 
proceedings.  
 
(3) On an appeal under this section the court may by order 
–  
 
  (a) confirm the award; 
 
  (b) vary the award; 
 

(c) remit the award to the tribunal, in whole or in 
part for reconsideration in the light of the court’s 
determination; or 
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(d) set aside the award in whole or in part. 
 

(4) The court shall not exercise its power to set aside an 
award, in whole or in part, unless it is satisfied that it would 
be inappropriate to remit the matters in question to the 
tribunal for reconsideration.  
 
(5) The decision of the court on an appeal under this section 
shall be treated as a judgment of the court for the purposes 
of a further appeal. But no such appeal lies without the leave 
of the court which shall not be given unless the court 
considers that the question is one of general public 
importance or is one which for some other special reason 
should be considered by the Court of Appeal.” [Emphasis 
added] 

 
8. The intended appellant “concedes that Section 91(5) of the Arbitration Act mandates that 

leave to appeal is required” but submitted that: 
 

“1.2 …the time period for which to seek leave…pursuant to 
section 91 had expired at the time Counsel for the intended 
appellant received the reasons for the Judge’s decision and 
thus any application for leave to appeal before the Supreme 
Court Judge would be bound to fail for the mere fact that 
the time period had expired.  
 
1.3 It is submitted that in Order to seek leave from the 
Supreme Court Judge, the time period for which to seek 
leave must be extended first to permit the Intended 
Appellant to seek the necessary leave from the Supreme 
Court Judge…” 

 
9. A similar issue arose in this Court (differently constituted) in the case of Matteo Volpi v 

Delanson Services Ltd and Anor. SCCivApp. No. 145 of 2019. In that case the intended 
appellant filed a Notice of Appeal without obtaining the leave of the court below and the 
intended respondents, like in the present case, filed a preliminary objection on the basis that 
leave had not be obtained as required by section 55(7) of the Arbitration Act. The Court found 
as follows: 

 
“7. It is well established that an appeal filed without leave of 
the court, where leave is required, is a nullity… 
 
… 
 
15. … What the respondents’ say, is that pursuant to section 
55 of the Act there is an ability to appeal provided the leave 
of the Supreme Court is sought and obtained. The section in 
our view clearly provides a filter for appeals to the Court of 
Appeal and is not intended to be an ouster of the Court’s 
jurisdiction. 
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16. The short answer to this issue is that in our jurisdiction 
it is well established that The Court of Appeal has only such 
jurisdiction and powers as are conferred on it by statute and 
in particular, by the Constitution and the Court of Appeal 
Act. In Knowles v Government of the United States of 
America and another - [2007] 1 WLR 47 one of the issues 
for determination was whether the Court of Appeal of the 
Bahamas had jurisdiction to entertain an appeal from an 
order of habeas corpus made by Small J in the Supreme 
Court. Lord Bingham, delivering the judgment of the Board 
observed as follows: 
 

‘15 As is evident from its terms, section 11(5) of the 
1994 Act conferred a right of appeal on an applicant 
against the refusal of habeas corpus but not on a 
respondent against its grant. This followed a well-
established English rule (Cox v Hakes (1890) 15 App 
Cas 506), altered by section 15 of the Administration 
of Justice Act 1960, and now amended by the 2004 Act 
in The Bahamas. But the appellant's application to 
Small J was governed by the unamended section. On 
the appellant's first appeal to the Board, all members 
agreed that no appeal lay against the grant of habeas 
corpus: the Cartwright case [2004] 1 WLR 902, paras 
9, 10, 33–36. 
 
16 The jurisdiction of the Court of Appeal is wholly 
statutory, and at the relevant time the court had no 
jurisdiction to entertain an appeal against the grant of 
habeas corpus. Section 10 of the Court of Appeal Act 
gives jurisdiction in civil proceedings, but extradition 
proceedings are criminal. Section 12, regulating 
appeals by persons convicted on information in the 
Supreme Court is clearly inapplicable, as is section 
21(1) relating to appeals against the Supreme Court in 
its exercise of appellate or revisional jurisdiction. 
Section 21(3) provides: 
 

‘Any person aggrieved after the coming into 
operation of this subsection-(a) by any 
declaratory order, order of mandamus, order of 
prohibition or order of certiorari made by the 
Supreme Court in any proceedings, whether or 
not the proceedings are civil or criminal in 
nature; or (b) by the refusal of the Supreme 
Court to make any such order, may appeal to 
the court against any such order, or, the refusal 
of any such order, on any ground of appeal 
which involves a point of law or of mixed fact 
and law, without prejudice to any other law or 
provisions of this Act which provide for such an 
appeal.’ 
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Notable in this subsection, conferring jurisdiction on 
the Court of Appeal to entertain appeals against 
orders of the Supreme Court in the exercise of its 
supervisory jurisdiction, is the omission of any 
reference to habeas corpus”. [Our emphasis] 
 

17. The significance of the foregoing to the present case is 
that it is only by virtue of section 55(7) of the Arbitration 
Act that a party is able to approach the Court of Appeal. We 
should also note however, that we do not necessarily 
understand this to mean that a refusal of leave by the 
Supreme Court is final. That refusal of leave to appeal by 
the Supreme Court would in our view most likely be 
appealable to the Court of Appeal provided the order or 
judgment does not fall within the restrictions set out in s11 
of the Court of Appeal Act. However, we do not decide that 
issue at this stage as the need has not arisen.” [Emphasis 
added] 

 
10. In Volpi Court held that: 

 
“29. …the purported appeal [is] a nullity and … the 
preliminary objections [are] upheld.” 

 
11. As we indicated in our oral judgment of 9 July 2020: 
 

“… leave of the court is a prerequisite for the matter coming 
before us. Unless and until the Intended Appellant received 
the leave of the court, there is no basis for us granting an 
extension of time for which to appeal.” 

 
Disposition 
 
12. The preliminary objection was upheld and the application for an extension of time was refused. 

We ordered that the costs of the application are to be paid by the intended appellant to the 
intended respondent, to be taxed if not agreed.  

 
 
     _____________________________________________ 
     The Honourable Sir Michael Barnett, P  
 
 
 
     _____________________________________________ 

The Honourable Madam Justice Crane-Scott, JA  
 
 

 
     _____________________________________________ 

The Honourable Mr. Justice Jones, JA 


