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Criminal Appeal – Functus Officio - Application to reopen an appeal – Jurisdiction of the Court 

to reopen a concluded appeal – Exceptional circumstances – Safety of conviction – Finality in 

litigation – Articles 28, 104 and 105 of the Constitution  

 

In January 2018, Dervinique Edwards (“the Applicant” or “Edwards”) and Zaria Burrows 

(“Burrows”), together with others, were charged with the murder of Breanna Mackey (“Breanna”). 

Following a trial in the Supreme Court in 2019, the Applicant and Burrows were each convicted 

of murder and sentenced to twenty-eight (28) years' imprisonment. 

 

Both the Applicant and Burrows appealed their convictions and sentences for murder. On 7 July 

2022, Burrows’ appeal against her conviction of murder was allowed and substituted for a 

conviction of manslaughter. Her twenty-eight (28) years’ sentence was quashed, and a sentence of 

fifteen (15) years from the date of conviction was imposed. Edwards appeal against conviction and 

sentence was dismissed. 

   

Edwards subsequently sought leave to appeal to the Judicial Committee of the Privy Council. On 

15 February 2023, the Judicial Committee of the Privy Council refused permission to appeal, 

holding that there was “no risk that a serious miscarriage of justice in relation to either conviction 

or sentence has occurred in this case.” 
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The Applicant has since applied to have her matter reopened on grounds that may be distilled into 

four main (4) issues: (i) whether the trial judge failed to adequately direct the jury on the 

Applicant’s knowledge of the knife based on the law of joint enterprise, (ii) whether the trial judge 

failed to direct the jury on the scope of the alleged agreement, (iii) whether an alternative verdict 

of causing harm should ought to have been left to the jury and (iv) whether exceptional 

circumstances arise from this Court’s reliance on McKenzie’s evidence, which contended, did not 

identify the Applicant as a participant in the assault. 

 

On 11 May 2026, this Court heard the Applicant’s application to reopen her appeal and reserved 

its decision. 

 

Held: The Applicant’s application to reopen her concluded appeal is dismissed.  

 

The Applicant’s proper avenue of redress from the Court’s July 2022 decision was an appeal to 

the Privy Council, which was pursued unsuccessfully. Although no further avenue of appeal 

remains, that fact alone does not justify the reopening of the concluded appeal. In the absence of 

exceptional circumstances, there is a need for finality in criminal litigation, which must prevail. 

 

Daniel Coakley v. R SCCrApp. No. 15 of 2017; applied 

Denard Davis v Director of Public Prosecutions SCCrApp. No.56 of 2024; mentioned 

Devaughn Hall v Regina SCCrApp No. 226 of 2018; applied 

Edney Burrows and Thaddeaus Williams v. Regina SCCrApp Nos. 12 & 13 of 2021; applied 

Omar Archer v. Commissioner of Police MCCrApp No. 140 of 2017; applied 

R v Gohil; R v Preko [2018] EWCA Crim 140; applied 

R v Henry [2018] 5 LRC 546; applied 

 

_____________________________________________________________________________ 

 

J U D G M E N T 
_____________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Fraser, JA: 

 

Introduction 

 

1. This is an application by Dervinique Edwards (“the Applicant” or “Edwards”) to reopen her 

concluded appeal.  

 

2. On 25 January 2018, the Applicant and Zaria Burrows (“Burrows”) were charged with murder 

contrary to section 291(b) of the Penal Code, Chapter 84, at New Providence, being concerned 

together along with others murdered Breanna Mackey (“Breanna”). 

 

3. After trial in the Supreme Court, the Applicant alongside Zaria Burrows (“Burrows”) had been 

found guilty of murder along with others. Both were originally convicted and sentenced to 

twenty-eight (28) years' imprisonment. Taking into consideration time spent on remand, on 22 
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June 2021, Burrows was sentenced to twenty-six (26) years and two (2) months, and Edwards 

was sentenced to twenty-five (25) years and two (2) months. 

 

4. The Applicant and Burrows appealed their convictions and sentences for murder in 2021. The 

appeal by Burrows against the conviction of murder was allowed and substituted for a 

conviction of manslaughter. The sentence of twenty-eight (28) years was quashed and a 

sentence of fifteen (15) years from the date of conviction was imposed. On 7 July 2022, the 

appeal by the Applicant against conviction and sentence was dismissed by this Court. 

   

5. Subsequently, the Applicant went before the Judicial Committee of the Privy Council, which 

refused permission to appeal on the basis that, “there is no risk that a serious miscarriage of 

justice in relation to either conviction or sentence occurred in this case.”  

 

6. On 11 May 2026, this Court heard the application to reopen her appeal. We reserved our 

decision. 

 

Background Facts 

   

7. To place this application in its proper context, it is necessary to set out the facts that led to the 

Appellant’s trial in the Supreme Court in 2019, and her subsequent unsuccessful appeal against 

her conviction and sentence in 2022. 

 

8. On 25 January 2018, Burrows was driving in a car carrying Edwards, Thea Williams 

(“Williams”), and four others. During the drive, Williams spotted Mackey walking along the 

road. Burrows drove quickly to catch up and stopped the car in a way that prevented Breanna 

from escaping. Several of the occupants inside the vehicle exited and attacked Breanna with 

stones and a bottle before Williams produced a knife and stabbed her multiple times, causing 

her death. Burrows drove the group away from the scene. 

 

9. The incident was witnessed by Godnal McKenzie (“McKenzie”) and Breanna's sister, Nafetera 

Brown (“Brown”). Brown identified Edwards as one of the attackers and stated that she was 

holding a bottle, while McKenzie testified that only four people exited the vehicle and that 

Burrows remained in the driver's seat, although Burrows admitted in her police statement that 

she briefly got out of the car before returning. Both Burrows and Edwards gave police 

statements denying participation in the attack, claiming they remained in the car, were unaware 

that Williams possessed a knife, and had not agreed to kill Breanna. 

 

10. The prosecution also relied on evidence of an earlier confrontation a few weeks before the 

incident, during which Williams, Burrows, and Edwards went to Breanna’s home over money 

allegedly owed to Williams. After an argument, the three returned to their car, armed 

themselves with knives and screwdrivers, and attempted to attack Breanna at her home. 

Breanna’s sister, Latisha Woodside, told them to leave, and they went to the car and left. 

 

11. Following their arrest and trial in the Supreme Court, in February 2020 Burrows and Edwards 

were both convicted of murder and sentenced to twenty-eight (28) years. Taking into 
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consideration time spent on remand, Burrows was sentenced to twenty-six (26) years and two 

(2) months, and Edwards was sentenced to twenty-five (25) years and two (2) months.  

 

12. Both Edwards and Burrows appealed to this Court their convictions and sentences. On 7 July 

2022, Burrows’ conviction was quashed and substituted with a conviction of manslaughter, for 

which a sentence of fifteen (15) years’ imprisonment was imposed. Edwards appeal against 

conviction and sentence was dismissed. 

 

13. On 15 February 2023, the Judicial Committee of the Privy Council refused Edwards 

permission to appeal due to “there is no risk of serious miscarriage of justice in relation to 

either conviction or sentence that occurred in the case.” 

    

Grounds of Appeal 

 

14. On 19 February 2025, the Applicant filed a Notice of Motion seeking to reopen her concluded 

appeal. An Affidavit in support of her appeal had been previously filed on 16 December 2024, 

setting out the Applicant’s grounds of appeal. The grounds advanced by counsel may be 

distilled into four (4) main issues: (i) whether the trial judge failed to adequately direct the jury 

on the Applicant’s knowledge of the knife based on the law of joint enterprise, (ii) whether the 

trial judge failed to direct the jury on the scope of the alleged agreement, (iii) whether an 

alternative verdict of causing harm should ought to have been left to the jury and (iv) whether 

exceptional circumstances arise from this Court’s reliance on McKenzie’s evidence, which 

contended, did not identify the Applicant as a participant in the assault.  

 

The Legal Framework 

 

15. The principles governing the Court’s jurisdiction to reopen a concluded appeal are well 

established and have been considered in numerous decisions of this Court. See: Daniel 

Coakley v. R SCCrApp. No. 15 of 2017, Denard Davis v Director of Public Prosecutions 

SCCrApp. No.56 of 2024, Devaughn Hall v Regina SCCrApp No. 226 of 2018, Omar 

Archer v. Commissioner of Police MCCrApp No. 140 of 2017 and Edney Burrows and 

Thaddeaus Williams v. Regina SCCrApp Nos. 12 & 13 of 2021. 

   

16. Devaughn Hall v Regina (above), reaffirmed that once an appeal has been determined, the 

Court is functus officio and has no general jurisdiction to reopen it. Crane Scott, JA observed 

that:  

  

“12. As this Court (differently constituted) has repeatedly 

said, the general rule is that where an appeal has been heard 

and the resulting decision or order has not only been 

pronounced but also recorded in the relevant records, the 

order is final and the Court is at that point functus officio 

and will not reopen an appeal as it has no general 

jurisdiction to do so (See Omar Archer v. Commissioner of 

Police MCCrApp No. 140 of 2017 and Edney Burrows and 
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Thaddeaus Williams v. Regina, SCCrApp Nos. 12 & 13 of 

2021).” [Emphasis added] 

 

17. Daniel Coakley (above) reaffirmed those principles, emphasizing the need for finality in 

criminal cases and restricting the exercise of the Court’s jurisdiction to the reopening of an 

appeal to exceptional circumstances. Sir Michael Barnett, P stated: 

 

“8. The jurisdiction of a court to reopen a concluded appeal in a 

criminal matter has been the subject of consideration by this 

Court in a number of recent decisions: see Omar Archer v 

Commissioner of Police MCCrApp. No. 140 of 2017. Though it 

should only be exercised in exceptional circumstances, it is not 

disputed that the jurisdiction exists. I refer to two cases which 

were referred to in the Omar Archer decision.  

 

9. In R v Gohil; R v Preko [2018] EWCA Crim 140 the facts of 

the case as extracted from the head note are that:  

 

‘The defendants in two separate cases were convicted of, 

or pleaded guilty to, offences of fraud and money 

laundering. In the first case the Court of Appeal 

dismissed the defendant’s renewed application for leave 

to appeal against conviction. In the second case the Court 

of Appeal dismissed the defendant’s appeal against 

conviction. Both defendants later applied to reopen the 

final determinations of the Court of Appeal on the 

grounds that the Court of Appeal had been misled by the 

Crown’s failure to disclose relevant material.’  

 

10. The English Court of Appeal said:  

 

‘110. On the footing upon which R v Yasain was decided, 

namely that there is no difference between the 

jurisdiction of the Civil Division and that of the CACD 

to reopen previous final determinations, it can safely be 

said that of the CACD will not reopen a final 

determination of any appeal unless:  

 

(i) It is necessary to do so in order to avoid real 

injustice;  

 

(ii) The circumstances are exceptional and make 

it appropriate to reopen the appeal; and  

 

(iii) There is no alternative effective remedy.’  
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11. In the case of R v Henry [2018] 5 LRC 546, Henry was 

convicted and sentenced for the offence of causing dangerous 

harm. He appealed to the Court of Appeal which, by oral 

judgment eight 4 days following the hearing of the appeal, 

dismissed Henry’s appeal and confirmed his conviction and 

sentence. At that time the court indicated that its reasons would 

follow. When the court’s written judgment was produced the 

court allowed the appeal and quashed Henry’s conviction and 

sentence with no reference to the earlier oral judgment which 

dismissed the appeal. The DPP sought to appeal the written 

judgment on the basis that the court became functus officio from 

the date of the oral judgment.  

 

12. The DPP’s appeal to the Caribbean Court of Justice (CCJ) 

was allowed on the basis of errors by the Court of Appeal but in 

the course of delivering its judgment the CCJ accepted that:  

 

“[17] …It is thus settled law that a court has an inherent 

power to even reopen a criminal appeal to ensure that 

justice is done...”  

 

13. Of course, there can be no fixed circumstances where this 

jurisdiction can be exercised, save that it must be only in 

exceptional circumstances. This is particularly so in criminal 

cases where finality plays an important role. This point was 

made in Edney L. Burrows Jr v R; Thaddeus Williams Jr. v R 

SCCrApp. Nos 12 and 13 of 2021 where the Court said:  

 

‘22. The jurisprudence does make it clear that in 

criminal matters, and the compelling need for 

finality, the exercise of this jurisdiction must be 

restricted to exceptional circumstances’.” 

[Emphasis added] 

   

18. The question of exceptional circumstances warranting the reopening of the Applicant’s 

concluded appeal must be considered in light of Article 28 of the Constitution, which provides: 

 

“28. (1) If any person alleges that any of the provisions of 

Articles 16 to 27 (inclusive) of this Constitution has been, is 

being or is likely to be contravened in relation to him then, 

without prejudice to any other action with respect to the same 

matter which is lawfully available, that person may apply to the 

Supreme Court for redress.” 

   

19. Where an Applicant has exercised his right to apply for redress under Article 28(1) of the 

Constitution, he has a right to appeal to this Court under Article 104 (1) of the Constitution 
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and thereafter to the Judicial Committee of Her Majesty’s Privy Council under Article 104(2). 

Articles 104(1) and 104(2) provides as follows: 

 

“104. (1) An appeal to the Court of Appeal shall lie as of right 

from the final decisions of the Supreme Court given in exercise 

of the jurisdiction conferred on the Supreme Court by Article 

28 of this Constitution (which relates to the enforcement of 

fundamental rights and freedoms).  

 

(2) An appeal shall lie as of right to the Judicial Committee of 

Her Majesty’s Privy Council or to such other court as may be 

prescribed by Parliament under Article 105 (3) of this 

Constitution from any decision given by the Court of Appeal in 

any such case.” 

   

Discussion 
 

20. As previously mentioned, the Applicant sought permission to appeal from Her Majesty's 

Judicial Committee of the Privy Council, following this Court’s decision in July 2022. 

Permission was refused on the basis that “there is no risk that a serious miscarriage of 

justice in relation to either conviction or sentence has occurred in this case.” 

 

21. Although counsel advances several grounds in support of the present application, the central 

question is whether the Applicant has established exceptional circumstances demonstrating 

that a significant injustice has occurred in this case, and, if so, is it necessary for this Court to 

exercise its jurisdiction to reopen the concluded appeal.  

 

22. We have considered the respective submissions of the Applicant and those of the Respondent. 

We are satisfied that this is not an appropriate case in which to exercise the exceptional 

jurisdiction to reopen a concluded appeal. Most of the grounds advanced by counsel in the 

present application revisit issues that have already been previously considered, while only one 

issue of the alternative verdict is advanced for the first time. However, the trial judge left the 

alternative verdict of manslaughter to the jury. Further, these matters were placed before the 

Privy Council, which nevertheless refused permission to appeal, having found no risk of a 

serious miscarriage of justice in relation to either the conviction or sentence. In those 

circumstances, the Applicant has not demonstrated that the grounds advanced establish that a 

significant injustice has occurred. This Court became functus officio once the appeal was 

determined and may reopen it only in exceptional circumstances. Although no further avenue 

of appeal remains, that fact alone does not justify the reopening of the concluded appeal 

determined more than three years ago. In the absence of exceptional circumstances, there is a 

need for finality in criminal litigation, which in our view must prevail. 

 

23. Accordingly, in our judgment the Applicant’s application to reopen her appeal is refused.  
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Disposition and Order 

 

24. For all of the foregoing reasons, the Applicant’s application to reopen her concluded appeal is 

dismissed. 

 

__________________________________________ 

The Honourable Madam Justice Fraser, JA 

 

__________________________________________ 

The Honourable Mr. Justice Turner, JA 

 

__________________________________________ 

The Honourable Mr. Justice Hilton, JA 
 


