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Civil Appeal – Matrimonial proceedings – Ancillary relief – Appeal against Property adjustment
order – Duration of marriage – Cessation of mutual support – Breakdown of marriage –
Property available for distribution at time of breakdown – Departure from equitable sharing
principle – Search for a fair result – Conduct of the parties – Discovery Order – Section 29(1)
Matrimonial Causes Act

This was an appeal by a wife against the whole of a written Ruling handed down by a Supreme
Court judge following a contested hearing of an application for ancillary relief consequent on the
parties’ divorce.

In her grounds of appeal the wife complained that the learned judge’s Ruling was at variance
with the law and the facts. In particular, the wife complained that the judge erred in law and in
fact when he found that the marriage had broken down and mutual support had ended in 2011,
despite the uncontroverted evidence which showed that after their brief separation in 2011, the
parties had reconciled for a further period of 6 years before the wife finally left the matrimonial
home in 2017 and commenced proceedings for divorce.

The parties’ marriage lasted 25 years and produced no children. The marital assets included the
matrimonial home in the husband’s name, 3 fishing boats, Government registered stock, shares
in 2 companies, the wife’s accrued pension gratuity, various joint and individually held bank
accounts and a vehicle.

Notwithstanding the undisputed evidence that the wife had returned to the matrimonial home in
2011 and the parties had resumed cohabitation for a further 6- years, the judge found as a matter
of mixed fact and law that the marriage had broken down in 2011 when (as he also found) the
parties’ mutual support had ended. On this basis, he excluded from his consideration all income
deposited in or withdrawn from any of the bank accounts after that time. The judge also ignored
the wife’s complaints that the husband (without the wife’s knowledge or consent) had caused the
Government Stock (jointly acquired during the marriage) to be transferred to his sole name; and
had further, withdrawn substantial sums from the parties’ joint accounts shortly before the wife
finally left the matrimonial home in October 2017.

The wife appealed the entirety of the learned judge’s Ruling and identified some 23 grounds of
appeal. After hearing the contending submissions, the Court reserved its decision.

Held: Appeal allowed. The learned judge’s Ruling and orders are set aside in their entirety. In
the result the Wife’s appeal is allowed. We set aside the learned judge’s Ruling and the orders in
their entirety and remit the ancillary proceedings for rehearing in the Supreme Court at the
earliest opportunity. Costs of the appeal to the Appellant/Wife to be taxed if not agreed.

While the judge correctly adverted to section 29(1) of the Bahamas MCA and to his statutory
mandate to have regard to ‘all the circumstances’, including the numerous factors set out therein,
his Ruling was replete with numerous errors of fact and of law. Based on his erroneous reliance
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on the authorities of H v. H and GB v. VB, and notwithstanding the undisputed evidence of the
parties’ 6-year resumption of cohabitation after a period of separation in 2011, the learned judge
repeatedly alluded to his initial erroneous finding that the marriage had in fact broken down in
Easter of 2011. This led him subsequently to erroneously leave out of account items of
matrimonial property which ought otherwise to have been subject to the equitable sharing
principle.

Furthermore, indirectly relying on the now overruled authority of GW v. RW, and erroneously
adverting to irrelevant material located in the Husband’s Cross-Petition regarding the
circumstances of the Wife’s departure from the matrimonial home, he unreasonably departed
from the equitable sharing principle for reasons which were not cogently stated and which, in our
view, were far from compelling.

In the result, we are satisfied that the judge’s final conclusions are plainly wrong and must be set
aside.

A v. B [2010] 2 BHS J. No. 19; mentioned
Bellenden (formerly Satterthwaite) v. Satterthwaite, [1948] 1 All ER 343; applied
Charman v. Charman, [2007] 1 FLR 1246; mentioned
Chisholm v. Chisholm, SCCivApp. No. 127 of 2020; mentioned
Collie v. Collie, SCCivApp & CAIS No. 19 of 2015; considered
GB v. VB, [2018] 1 BHS J. No. 87; distinguished
Glinton v. Glinton, SCCCivApp & CAIS No. 101 of 2017; mentioned
GP v. DP, [2015] 1 BHS J. No. 145; mentioned
H v. H, [2007] EWHC 459 (Fam); distinguished
Herridge v. Herridge, [1965] 1 WLR 15; mentioned
Jupp v. Jupp, SCCivApp. No. 37 of 2011; considered
Miller v. Miller; MacFarlane v. McFarlane, [2006] UKHL 24; considered
Missick v. Missick, SCCivApp & CAIS No. 27 of 2011; mentioned
Munroe v. Munroe, SCCivApp. No. 120 of 2018; mentioned
Perry v. Perry, [1952] P. 203; mentioned
Piglowska v. Piglowska, [1999] 3 All ER 632; applied
Sawyer v. Sawyer, SCCivApp. No. 134 of 2014; mentioned
White v. White, [2001] 1 AC 596; considered.
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__________________________________________________________________________

JUDGMENT
___________________________________________________________________________

Decision delivered by The Hon. Madam Justice Crane-Scott, JA

Introduction

1. This is an appeal against a written Ruling of the Honourable Mr. Justice Keith Thompson
(now retired) handed down on 16 March 2021 following a contested hearing of an
application for ancillary relief consequent on the parties’ divorce.

2. We have allowed the Wife’s appeal against the judge’s orders relating to the distribution of
the matrimonial assets. Our reasons appear below.

3. The following background, including extracts from the relevant portions of the learned
judge’s Ruling, will provide the necessary context for consideration of the grounds of appeal.

Background

4. As the judge found, the parties were married on 2 January 1993. At paragraph [7] of his
Ruling he expressly found that the duration of the marriage was approximately 25 years.

5. Though the judge made no specific finding as to the parties’ respective ages, based on their
respective Affidavits of Means, it appears that the Appellant (“Wife”) was approximately 45
years at the date of the Ruling, while the Respondent (“Husband”) was 49 years.

6. The Husband has been fishing since he was a teenager and still earns his living as a
fisherman. The Wife is a teacher. It is not in dispute that following their marriage, the couple
moved into a dwelling house which the Husband had constructed on a house spot which he
subsequently acquired from his uncle situated on family land at Cartwright’s, Deadman’s
Cay, a settlement on the island of Long Island. The conveyance for the matrimonial home is
held in the Husband’s sole name.

7. Both parties accept that in 1997 (some four years into the marriage) the Wife moved to
Nassau to study and pursue a degree in education. Thereafter, the couple commuted between
Nassau and Long Island over the approximately four years it took for the Wife to complete
her studies. On completion of her studies in 2001, the Wife returned to the matrimonial home
on Long Island where she began her teaching career. There were no children of the marriage.
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8. In the year 2011, due to matrimonial difficulties, the Wife left the matrimonial home. After a
brief period of separation, she returned home in 2001 and resumed cohabitation for a further
6 years (i.e. until 3 October 2017) when she left the home and the parties finally separated.

9. The Wife petitioned for divorce on 1 November 2017 citing cruelty on the part of the
Husband. The Husband filed an Answer and Cross-Petition on 18 December 2017 denying
the Wife’s allegations of cruelty and alleging cruelty on the part of the Wife.

10. A Decree Nisi was granted on 10 April 2018 on the basis that since the celebration of the
marriage both parties had treated each other with cruelty and the ancillary matters were
adjourned to Chambers. The Certificate of Making the Decree Nisi Absolute was issued on19
June 2018.

The Ancillary Proceedings

11. The Affidavits: In preparation for the ancillary proceedings, the parties filed their respective
Affidavits of Means identifying the available property and advancing their respective
positions in relation the property distribution orders they each sought. The Wife filed her
initial Affidavit on 27 September 2018, followed by a Supplemental Affidavit of Means on
17 February 2020. The Husband filed his initial Affidavit on 11 February 2020.

12. The Discovery Order: On 3 March 2020, the Wife applied to the Court seeking discovery. On
6 March 2020, she obtained discovery orders requiring the Husband, inter alia, to produce: (i)
a proper valuation of three fishing boats, (ii) documentary evidence of his earnings from his
commercial fishing for the year 2019, (iii) bank statements for the period June 2017- 6 March,
2020 for four specific bank accounts.

13. The discovery order further required the Husband to disclose any certificates of deposit, local
or foreign, held in his name, and/or any joint account with any other person or in respect of
which he was a signatory for the period June 2017 to 6 March 2020.

14. The Husband was further ordered to account to the Court for three (3) specific sums which
the Wife claimed had been withdrawn from the following RBC accounts:

“6. …:-

(a) $50,000.00 transferred from RBC Account 702-567-9 on 13 June
2017;

(b) $19,299.49 transferred from RBC Account 702-567-9 on closing
account on 25 September 2017;
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(c) $14,765.00 transferred from RBC Account 701-480-6 on 25
September 2017.”

15. Both parties then filed their final Affidavits of Means on 1 July 2020. The hearing before the
judge took place on 15 July 2020 and both parties were cross-examined under oath.

16. The Wife’s Proposals: The Wife claimed that all the assets in the parties’ names, whether
held jointly or individually, were marital assets and/or assets which she asked the Court to
take into consideration in adjudicating the appropriate orders to be made based on equitable
sharing.

17. She claimed a 50% interest in the matrimonial home and requested that the Husband be
ordered to pay her the sum of $87,500.00 representing her interest in the home. She further
claimed the sum of $124,622.40, being one half of the net equity in the remaining marital
assets, which she said, consisted of a CFAL bond fund, shares in the Arawak Port Authority
and in Commonwealth Bank, Government registered stock, a CRV vehicle, 3 fishing boats,
her accrued pension gratuity and various bank accounts which they held jointly and
individually.

18. In particular, the Wife proposed that the matrimonial assets be divided and her interest
therein totaling $212,122.40 (being $87,500 plus $124,622.40) be satisfied by way of a
property adjustment order which would allow her to retain specific assets already in her name
(valued at $70,277.18) and for the Husband to make up the remaining balance of
$141,845.22 by transferring to her the Government Stock valued at $65,000, the Boston
Whaler valued $16,000.00 and making a lump sum payment to her of $60, 845.22.

19. In summary, the Wife’s detailed proposal for division of the matrimonial assets was set out at
paragraph [38] of her written Submissions in the court below as follows:

“Retained by the Petitioner

CFAL Bond - $ 26,000.00
115 Arawak Port Shares - $ 2,004.45
450 Comm Bank Shares - $ 1,620.00
Bank of America Account - $ 2,775.00
Scotiabank current account - $ 1,221.73
Accrued Pension - $ 26,656.00
2008 CRV - $ 10,000.00 $70,277.18

To be transferred to the Petitioner by the Respondent
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Government Stock - $ 65,000.00
15 ft flat boat with engine - $ 16,000.00
Lumpsum payment - $ 60,845.22 $141,845.22

Total - $212,122.40

20. In addition to the above amount, the Wife also claimed an additional sum of $51,016.10
(being a one-half share of three amounts totaling $102,032.20) which she alleged that the
Husband had withdrawn from two RBC accounts in 2017 a few weeks prior to her departure
from the matrimonial home on 3 October 2017. [See paras [32] through [38] of the Wife’s
Submissions at “TAB 4” of the appellate Record.]

21. The Husband’s Proposals: For his part, the Husband’s position at the hearing was that based
on the evidence of both parties, the parties’ mutual support came to an end in 2011 when the
Wife left the matrimonial home. He claimed that notwithstanding their reconciliation, the
parties never resumed sharing their financial incomes as before. As for the three fishing boats,
the Husband claimed that two of these were not matrimonial assets available for distribution,
but represented his tools of trade with which he made his living

22. Essentially, the Husband claimed that the bank accounts were unavailable for distribution
and that only assets which fell to be shared between the parties were the matrimonial home,
the Boston Whaler, the Government registered stock, the CFAL bond fund and the shares in
Arawak Port Authority and Commonwealth Bank.

23. He urged the court to consider that the Wife had since remarried and had left the marriage
with professional qualifications and a teaching career which guarantees her an income into
old age, whereas he entered the marriage as a fisherman and leaves a fisherman. He
suggested that a fair division of the available matrimonial assets he identified would be 65/35
in the Husband’s favour. [See paras [58] through [65] of the Husband’s Submissions at
“TAB 5” of the appellate Record.]

The Judge’s Ruling

24. At paragraph [49] of his Ruling, the learned judge identified the parties’ assets as follows:

“[49] The assets are:

1. Matrimonial Home situated at or in Cartwrights, Long
Island, Bahamas.

2. VESSELS:
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(a) Camper;
(b) Diving boat;
(c) Boston Whaler

3. BANK ACCOUNTS:
(a) RBC No. 702-567-9
(b) RBC No. 710-480-6
(c) RBC No. 703-684-1 (opened by the Respondent)
(d) Bank of America A/C – (Opened by the Petitioner)
(e) Scotiabank A/C – (Opened by the Petitioner)

4. BONDS and SHARES:
(a) CFAL Bond Fund;
(b) Bahamas Government Registered Stock;
(c) Commonwealth Bank Limited (450 shares);
(d) Arawak Port Authority (115 shares).

5. PETITIONER’S GOVERNMENT PENSION.”

25. At paragraphs [62], [69] and [70] of his Ruling the learned judge stated:

“[62] The principle that the yardstick of equality should be applied as
an aid and not a rule was also addressed by CHARLES J., in the
English High Court case of H v. H, [2007] EWCH (sic) where he
emphasized that:

“The time to determine the value of the matrimonial assets was
at the point when the mutual support ends, as this represents
when the breakdown occurred.”

…..

[69] I am reminded that in the case of GV v. VB (sic) [2018] 1 BHS J.
No. 87. Mr. Justice Winder stated at paragraph 22:

“According to the authorities, the time for the valuation of the
Husband’s interest is the date when the marriage broke down
and mutual support ended. The mutual support of the couple
therefore broke down in September 2005 at which time the
condominiums were not constructed. Following the guidance of
H v. H, I find that the value of the assets should be determined
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as at September 2005 exclusive of the 12 condominiums. A
contemporary appraisal was prepared by Mr. Robert
Brownrigg of Bahamas Realty on 24 August 2006. The entire
property was then valued at $4,000,000.”

[70] The question to be asked and answered is “when did the
marriage break down according to the evidence?” The evidence
strongly indicates that the marriage broke down during the Easter of
2011 according to the Respondent. In fact, at the time that she left the
Respondent she told him she wasn’t in love with him anymore and
that she had been involved with another man. The Petition was filed
November 01st, 2017, some six (6) years approximately after what I
have determined as the date of the breakdown (Easter 2011).”
[Emphasis added]

26. Later in his Ruling, the judge stated:

“[88] Section 29(1) (a-g) sets out certain considerations to be taken
into account in all the circumstances. The circumstances are in no
particular priority. This is why decisions are made on a case-by-case
basis. I would have stated earlier that consideration has to be given to
the time that the marriage breakdown occurred. To simply equally
divide assets in these kinds of matters would be to totally ignore
section 29. The wording of the section makes it patently clear that (a-g)
is not an exhaustive list of conditions, thus the phrase “having regard
to all the circumstances of the case.

[89] Despite the fact that I have concluded that the marriage broke
down in 2011, the Petitioner did return but conditions didn’t change.
The breakdown therefore is a matter for consideration because it
impacts whether the intention of the parties remained that of a
mutual willingness to provide for each other as husband and wife.”
[Emphasis added]

27. Between paragraphs [93] through [106] of his Ruling the learned judge examined the
evidence relating to the parties’ bank accounts. After examining various paragraphs of their
respective Affidavits of Means, he made the following findings:

“[98] This paragraph is enlightening. It shows that there was a
breakdown of the marriage in 2011. In paragraphs 8 and 9 above
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from the Petitioner, it is confirmed by the Petitioner that the marriage
breakdown in fact occurred, but she doesn’t say when.

[99] Despite the fact that the Petitioner had been persuaded to return,
paragraph 9 says unequivocally that upon her return there was no
genuine effort by the Respondent to address the issues between them
to the point where the Respondent even took steps to have the
Petitioner’s name removed she says, without her consent from certain
joint investments. This is further confirmation of the breakdown.”
[Emphasis added]

28. At paragraphs [101] and [102] the learned judge stated:

“[101] In consideration of all the circumstances and the evidence, and
based on the authority of GV v. VB (supra) I must conclude that as of
2011 the marriage had broken down and the mutual support of the
parties had ended. This was confirmed by the Petitioner when she
stated that the Respondent even took steps to remove her from joint
investments without her consent or knowledge. Therefore, all
transactions as of 2011 save and except monies which may have been
on the account prior to the breakdown are of no concern to the
Petitioner. For example counsel for the Petitioner questioned the
Respondent about a withdrawal for $50,000.00 and one for
$120,000.00. The $50,000.00 withdrawal was on June 13th, 2017 and
the $120,000.00 withdrawal was on October 3rd, 2017 both some six (6)
years after the breakdown in 2011.

[102] What may have been in the various accounts prior to the
breakdown has not been put to the court by the Petitioner nor the
Respondent.” [Emphasis added]

29. Curiously the judge’s observations at paragraphs [101] and [102] were made,
notwithstanding the Discovery Order of 6 March 2020 made in advance of the hearing in
which the Husband had been specifically ordered to account to the Court for three (3)
specific sums which the Wife claimed had been withdrawn from the RBC accounts by the
Husband (without her knowledge and consent) in the months preceding her departure from
the matrimonial home on 3 October 2017.

30. Immediately prior to his final conclusions the judge made the following observations
concerning what he found were the Husband’s future financial needs. The observations
appear to have informed the property adjustment orders which he ultimately made:
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“[109] It is my considered opinion that there is no doubt that but for
the breakdown of the marriage that the Respondent would have
benefitted from the Petitioner’s pension in some way or the other,
even though the evidence suggests otherwise in that the Petitioner
used her income for herself and her immediate family. That was the
evidence of the Respondent which was never refuted by the Petitioner.
However, the best approach is always a clean break approach. This
allows the parties to get on with their lives especially where one or
both have re-married before ancillary matters have been resolved as
in the instant case.

[110] In addressing this issue of the pension, and the evidence as to
how the Petitioner dealt with her monies, it is somewhat difficult to
offset the benefit the Respondent would stand to lose in the pension
plan as a result of the divorce. It is even more difficult to apply a
discount to reflect present payment as compensation for future loss
and be able to include a contingency factor to reflect the probability of
survival and death at various points in the future in the future for
both the Petitioner and the Respondent. In this regard therefore, one
way of dealing with it is to take into consideration that the
Respondent does not have such a benefit and to give consideration to
that when distributing the other assets. Consideration must also be
given to the fact that the Respondent’s income is and will always be
dependent upon so many intervening factors including sickness and
God forbid incapacitation. He has no present provision for a pension.
He is in a position whereby he has to make provision for retirement,
maintain an individual health insurance plan which is more expensive
than a group medical plan. He has to maintain the tools of his trade,
the boats in addition to insuring them against obvious perils of the sea
and natural occurrences.” [Emphasis added]

31. Finally, between paragraphs [111] through [116] of his Ruling the learned judge set out his
final conclusions and made the following property adjustment orders which are the focus of
the Wife’s appeal:

“CONCLUSION:

[111] In light therefore of all the circumstances, section 29 of the
MCA and the relevant authorities I make the following
orders.

BANK ACCOUNTS:
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[112] I order that no consideration is to be given to any income
deposited in any of the accounts after 2011 as that is when the
breakdown occurred. The only evidence as to what was in the
house-keeping account came from the Respondent. This
evidence was related to when the Petitioner left the marriage
in 2011 and there was an agreement that she took ½ of what
was in the account which was some $10,000.00 along with the
CRV.

[113] In an effort however to achieve the fairness principle and in
the light of the projected income of the Respondent in a good
year as being $100,000.00, a fair distribution of the accounts
in the joint names of the parties is $25,000.00 in total.

BANK OF AMERICA ACCOUNT:

All funds in this account shall remain with the Petitioner.

SCOTIABANK CURRENT ACCOUNT:

All funds to remain with the Petitioner.

MATRIMONIAL HOME:

The parties both agree that this was a matrimonial asset.
However, consideration must also be given to certain facts
surrounding this asset. I am reminded of the timing of the
breakdown, 2011. In this regard, a fair assessment of the
Petitioner’s interest is 1/10 of the accepted appraised value of
the $175,000.00 being $17,500.00. A remuneration of dower is
to be executed by the Petitioner as it relates to the
matrimonial home.

BOATS:

The Boston Whaler and trailer which was used for leisure
purposes to be transferred to the Petitioner. The remaining
boats are to remain with the Respondent as I have already
concluded that they are tools of his trade.
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OTHER ASSETS:

(a) CFAL BONDS –
To remain with the Petitioner.

(b) ARAWAK PORT SHARES –
To remain with the Petitioner.

(c) GOVERNMENT STOCK –
To remain with the Respondent.

(d) 450 COMMONWEALTH BANK SHARES –
To remain with the Respondent.

[114] The court has done its best with the evidence placed before it
and has sought to be fair in the circumstances. I am reminded
that fairness is not the same as equality. The parties are in
different positions as far as the future and the security
thereof. The Respondent is in a more tenuous position than
the Petitioner. Section 29 requires that regard is to be had to
ALL THE CIRCUMSTANCES.

[115] Each party is to bear their own costs.

[116] All deeds required to be executed by both parties and all
monies to be paid over are to be completed on or before the
31st May. 2021.” [Emphasis added]

32. Essentially, the learned judge left the bank accounts and the Government registered stock
which the parties had purchased in 2009 completely out of his computation of the available
matrimonial property. He did not address the Wife’s claims that the Husband had withdrawn
substantial sums from the couple’s jointly held bank accounts in 2017 in the period before
the Wife left the matrimonial home in October 2017. Additionally, he appears not to have
considered the Wife’s further complaint that the Husband had, without her knowledge and
consent, caused their jointly held Government registered stock to be transferred to his sole
control.

33. Added to this, and notwithstanding that both parties had in their respective written proposals,
identified the matrimonial home as property available for distribution between them, at
paragraph [113] the judge considered his earlier finding that the marriage had broken down
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in 2011 and awarded the Wife a 1/10th share ($17,500.00) in the value of the matrimonial
home.

34. As is also evident from paragraph [110] of his Ruling, after he had examined the Husband’s
future needs and adverted to his earlier finding that the marriage had broken down in 2011,
the judge departed from the equal sharing principle and awarded the Wife a 1/10th share
($17,500.00) in the value of the matrimonial home. Significantly, the 1/10th share in the
matrimonial home which he awarded to the Wife was arrived at notwithstanding the
Husband’s proposal to give the Wife a 65/35 share in the home and certain other matrimonial
assets.

35. Not surprisingly, the Wife is unhappy with the entirety of the learned judge’s Ruling. In her
Notice of Appeal filed on 22 April 2021, she seeks an order from this Court that the Ruling
be set aside and that the Husband be ordered to pay to the Wife the costs of the appeal to be
taxed if not agreed.

36. Before considering the Wife’s complaints, we pause briefly to remind ourselves of the
standard of review by which appellate courts are guided when reviewing the exercise of a
judicial discretion. In Bellenden (formerly Satterthwaite) v. Satterthwaite [1948] 1 All ER
343 at 345, Asquith L.J., explained:

“It is, of course, not enough for the wife to establish that this court
might or would, have made a different order. We are here concerned
with a judicial discretion, and it is of course of the essence of such
discretion that on the same evidence two different minds might reach
widely different decisions without either being appealable. It is only
where the decision exceeds the generous ambit within which
reasonable disagreement is possible, and is, in fact, plainly wrong,
that an appellate body is entitled to interfere.” [Emphasis added]

37. The review standard was endorsed in Lord Hoffman’s speech in the House of Lords in
Piglowska v. Piglowska, [1999] 3 All ER 632 at 643 and is routinely applied in this Court.
See for example: Missick v. Missick, SCCivApp & CAIS No. 27 of 2011 and Collie v.
Collie, SCCivApp & CAIS No. 19 of 2015.

The Grounds of Appeal

38. The Wife filed 23 grounds of appeal. They are extremely lengthy. However, there is no need
to reproduce them all as counsel for the Wife, Mr. Maillis, readily admits that there is
considerable overlap in many of the grounds.
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39. Having examined the overall thrust of the various grounds, we are satisfied that the appeal
can be disposed of by reference to the following grounds which made the following
complaints:

1) That the learned judge’s decision is at variance with the law and the facts;

2) That the learned judge erred both in fact and in law in finding that the
date of the breakdown of the marriage to be 2011 rather than 2017, and
ignored the fact that in law a full reconciliation had occurred between the
parties prior to 2017;

3) That the learned judge erred in fact and in law in interpreting the
evidence of the Respondent’s unilateral actions as being indicative of a
cessation of mutual support notwithstanding the continuation of joint
names on bank accounts and the homemaking efforts of the Appellant;

4) That the learned judge erred in law in ignoring the basic legal
presumptions in law created by a “Joint Account” and the relevant
provisions of Section 29 of the Matrimonial Causes Act in finding that no
consideration was to be given to any income deposited in any of the
accounts after 2011;

5) That the learned judge erred in law in NOT giving proper weight and
consideration to the funds removed unilaterally from the joint account by
the Respondent around the time of the 2017 breakdown of the marriage
and before the commencement of the proceedings;

6) The learned judge erred in law in relying upon and/or applying the
principles of GW v. RW (Financial Provision: Departure from Equity)
[2003] 2 FLR 108 when the same is no longer good law, having been
overruled by Jones v. Jones [2011] 3 WLR 582;

7) That the learned judge erred in fact in presuming and/or relying on facts
relating to the 2011 incident not in evidence before the Court, and/or in
allowing otherwise irrelevant considerations to sway his mind leading to
unjust and unreasonable findings;

……
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13) That the learned judge failed to properly analyze the facts of the case
and state the findings of fact as to the Petitioner’s conduct which led him
to consider a departure from the sharing principle;

……

20) That the learned judge erred and misdirected himself as to the facts in
interpreting paragraph 9 of the Petitioner’s Petition as to the breakdown
of the marriage while ignoring the fact that reconciliation within the
meaning and definition of the law had occurred;

……

23) That the decision of the learned judge is unfair and unjust having regard
to all the circumstances of the case.”

40. In our judgment, the grounds may conveniently be distilled to the following issues:

(i) In the face of the undisputed evidence of the reconciliation which occurred in
the 6-year period between Easter of 2011 and 3 October 2017, did the learned
judge err in fact and in law in arriving at his findings as to the duration of the
marriage and more specifically, as to when the marriage broke down? -
(Grounds - 1, 2, 3, 4, 5, 6, 20)?

(ii) If so, were the findings at variance with the evidence and adversely impact the
exercise of the judge’s discretion in the division of the parties’ assets under
section 29(1) of the MCA? - (Grounds 1 - 23)

41. We turn to consider the issues raised by this appeal.

Issue 1 - In the face of the undisputed evidence of the reconciliation which occurred in the 6-
year period between Easter of 2011 and 3 October 2017, did the learned judge err in fact and
in law in arriving at his findings as to the duration of the marriage and more specifically, as to
when the marriage broke down? – (Grounds 1, 2, 3, 4, 5, 6, 20)

42. Counsel for the parties both agree that ground 1 is a general complaint that the judge’s
Ruling is at variance with the law and the facts. As we see it, the ground is an overarching
complaint which runs through most of the Wife’s numerous grounds. Counsel for the
Husband, Mrs. Fountain, however, says that it has no merit.

43. Mr. Maillis identified ground 2 as the fulcrum around which most of the other grounds
revolved. It highlights, what he says is the judge’s ‘egregious’ finding that the marriage had
broken down in 2011 instead of 3 October 2017 when (after a 6-year reconciliation) the
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undisputed evidence is that the Wife left the matrimonial home for the final time. He submits
that the finding that the marriage broke down in 2011, is erroneous both in fact and in law,
and infected other aspects of the judge’s reasoning and indeed, the entirety of the written
Ruling.

44. Ground 2 is an attack on the judge’s findings in relation to the duration of the marriage and
the point of time when mutual support came to an end and the marriage finally broke down.
It is obviously the main plank upon which the Wife seeks to impugn the judge’s subsequent
findings regarding which assets were available for equitable distribution between the parties
and which were not to be so divided.

45. Mr. Maillis contends that the judge’s finding that the marriage had broken down in the Easter
of 2011 (when the Wife had briefly left the matrimonial home) is erroneous because it is at
variance with the fact (accepted by both parties) that the couple had reconciled and resumed
cohabitation for a period of 6 years until 3 October 2017, when the Wife finally left the
matrimonial home, filing for divorce on 1 November 2017.

46. The Wife further complains that this erroneous finding affected the exercise of the learned
judge’s discretion and led him to depart from the equitable sharing principle and to wrongly
leave out of consideration jointly held matrimonial assets which would otherwise have been
available for a fair distribution between the parties.

47. We have examined the Ruling.

48. At the outset, we are satisfied that the learned judge, correctly recognized that in exercising
his discretion on the application for ancillary relief, he was required to have regard to “all the
circumstances of the case”, including the several statutory matters set out in section 29(1) of
the Matrimonial Causes Act, Ch. 125 (“the Bahamas MCA”).

49. At paragraph [43] of his Ruling, the judge reproduced section 29(1) in its entirety, listing the
statutory matters which he was mandated to consider. Section 29(1) reads:

“29. (1) It shall be the duty of the court in deciding whether to
exercise its powers under section 25(3) or 27(1)(a), (b) or (c) or 28 in
relation to a party to a marriage and; if so, in what manner, to have
regard to all the circumstances of the case including the following
matters that is to say-
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(a) The income, earning capacity, property and other financial
resources which each of the parties to the marriage has or
is likely to have in the foreseeable future;

(b) The financial needs, obligations and responsibilities which
each of the parties to the marriage has or is likely to have in
the foreseeable future;

(c) The standard of living enjoyed by the family before the
breakdown of the marriage;

(d) The age of each party to the marriage and the duration of
the marriage;

(e) Any physical or mental disability of either of the parties to
the marriage;

(f) The contribution made by each of the parties to the
welfare of the family, including any contribution made by
looking after the home or caring for the family;

(g) In the case of proceedings for divorce or nullity of marriage,
the value to either of the parties of any benefit (for example,
a pension) which, by reason of the dissolution or annulment
of the marriage, that party will lose the chance of acquiring;

and so to exercise those powers as to place the parties, so far as
practicable and, having regard to their conduct, just to do so, in the
financial position in which they would have been if the marriage had
not broken down and each had properly discharged his or her
financial obligations and responsibilities towards the other…”
[Emphasis added]

50. We pause here to observe that the above tailpiece to section 29(1) of the Bahamas MCA
corresponds in all respects to that found in section 5(1) of the (now repealed) English
Matrimonial Proceedings Act, 1970 to which Lord Nicholls of Birkenhead referred at
paragraphs [28] and [29] of his speech in the House of Lords decision in White v. White,
[2001] 1 AC 596.

51. According to Lord Nicholls, the UK Matrimonial Causes Act (the “UK MCA”), was enacted
in 1973. What was formerly section 5(1) of the 1970 Act was replaced by section 25(1)
without the tailpiece. In the result, section 25(1) of the UK MCA now contains no statutory
indication as to what the objective of a court should be when exercising its wide
discretionary powers in the division of property following a divorce. The omission of the
statutory tailpiece led the House in White to conclude that implicitly, “the objective must be
to achieve a fair outcome.” The House further declared that the purpose of the court’s
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powers under the UK MCA, 1973 was “to enable the court to make fair financial
arrangements on or after divorce in the absence of agreement between the former spouses.”

52. In its subsequent decision inMiller v. Miller; McFarlane v. McFarlane, [2006] UKHL 24,
the House gave further guidance as to how the wide discretionary powers conferred by Part II
of the UK MCA, 1973 were to be exercised in the search for ‘a fair outcome’. At paragraphs
[8] and [9] Lord Nicholls of Birkenhead explained:

“[8] For many years one principle applied by the courts was to have
regard to the reasonable requirements of the claimant, usually the
wife, and treat this as determinative of the extent of the claimant’s
award. Fairness lay in enabling the wife to continue to live in the
fashion to which she had become accustomed. The glass ceiling thus
put in place was shattered by the decision of your Lordships’ House
in the White case. This has accentuated the need for some further
judicial enunciation of general principle.

[9] The starting point is surely not controversial. In the search for a
fair outcome, it is pertinent to have in mind that fairness generates
obligations as well as rights. The financial provision made on divorce
by one party for the other, still typically the wife, is not in the nature
of largesse. It is not a case of ‘taking away’ from one party and
‘giving’ to the other property which ‘belongs’ to the former. The
claimant is not a supplicant. Each party to a marriage is entitled to a
fair share of the available property. The search is always for what are
the requirements of fairness in the particular case.” [Emphasis added]

53. The Bahamas MCA was brought into force in 1879 and has been amended on several
occasions since. It has, however, not kept pace with the legislative changes which have been
introduced in the United Kingdom. The tailpiece to section 29(1) (corresponding to that in
section 5(1) of the former UK Matrimonial Proceedings Act, 1970) is still very much in place
in the Bahamas. That notwithstanding, the notion of ‘fairness’ (as explained in White and
Miller and numerous UK authorities) has steadily found its way into Bahamian jurisprudence
in proceedings for the grant of ancillary relief following divorce.

54. On 11 June 2013, in Jupp v. Jupp, SCCivApp. No. 37 of 2011, this Court (differently
constituted) sounded a note of caution about the indiscriminate use of UK authorities based
on statutory provisions which may not exactly correspond with the statute law of The
Bahamas. However, while highlighting the statutory mandate in the tailpiece to section 29(1),
the Court of Appeal expressly recognized that the exercise of the court’s powers pursuant to
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sections 25, 27, 28 and 29 of the Bahamas MCA must nonetheless “be fair in its entirety”.
Writing for the Court, Allen, P., explained:

[9] It must be remembered that authorities from the United Kingdom
cannot trump what the statute law of the Bahamas says. It is only if
these cases are consistent with the statute law can they apply. Section
29 is very clear as to what a judge must take into consideration when
considering whether to exercise her powers under section 27 or 28 or
even section 25 of the Act. Any sharing principle enunciated by case
law must be construed in this light. The statute requires you to look at
all the circumstances and you make the order which puts the parties
in the financial position so far as it is practical that they would have
been in if the marriage had not broken down. The division of assets
must be fair in its entirety. It is not the role of the judge to list the
assets of the family and divide them one by one. The trial judge must
look at the circumstances on the whole, examine the entire context of
the case and make an award accordingly, stating sufficient reasons for
the same.” [Emphasis added]

55. Similar observations have consistently been made in other local cases emanating both from
the Supreme Court and the Court of Appeal. It is now clear from Bahamian jurisprudence
that the overarching goal of Bahamian courts in ancillary proceedings under the Bahamas
MCA is broadly the same as it is in the UK, which is “to achieve a fair result” while at the
same time adhering to the statutory dictates. See also: A v. B [2010] 2 BHS J. No. 19;
Sawyer v. Sawyer, SCCivApp. No. 134 of 2014; Collie v. Collie, SCCivApp. No. 19 of
2015; Munroe v. Munroe, SCCivApp. No. 120 of 2018; and most recently, Chisholm v.
Chisholm, SCCivApp. No. 127 of 2020.

56. We return to consider the grounds.

57. In moving ground 2, counsel for the Wife, Mr. Maillis, focused his attack on the learned
judge’s findings in relation to the duration of the marriage and to the time of the breakdown
of the marriage. In his oral and written submissions, Mr. Maillis was highly critical of
paragraph [62] of the Ruling (extracted at para [25] above) and the judge’s application of the
English High Court decision of H v. H, [2007] EWHC 459 (Fam) to the facts of this case.

58. He submitted that the factual chronology of the breakdown of the marriage which occurred in
H v. H was easily distinguishable from what occurred in the current case. He pointed out that
in H v. H, the evidence was that the husband had left the matrimonial home in early January
2005 and that the parties had attempted to reconcile, but that by September of 2005, both
parties accepted that all attempts at reconciliation had failed.
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59. In H v. H, the decree nisi issued in December 2005. In the subsequent ancillary proceedings,
the wife sought to have the husband’s lucrative company bonuses for the years 2006 and
2007 included as part of the matrimonial property available for equal distribution between
them. In her submissions, the wife sought to convince the judge firstly, that the husband’s
2006 bonus should be included as part of the matrimonial property on the basis that their
attempts at reconciliation during 2005 had brought the earnings for company year 2005 into
play along with the 2006 bonus. Secondly, the wife contended that because the hearing of the
ancillary proceedings had taken place in early 2007, the bonuses for both 2006 and 2007
ought to be brought into account as part of the matrimonial property available for distribution
under the equal sharing principle.

60. Ultimately, the judge found (relying on Lord Mance’s dictum at paragraph [174] of Miller)
that the underlying foundation of the marital partnership had ended in January 2005 and had
not been re-established. The judge accordingly rejected the wife’s submissions together with
her claim to an equal share of the husband’s bonuses and observed that the wife’s arguments
had ‘stretched’ the concept and identification of the matrimonial property of the marriage to
which the yardstick of equality readily applied “beyond its breaking point.”

61. While recognizing that the parties’ mutual support could have diminished or ended before the
parties separated, the judge ultimately found on the evidence that the first possible point, or
line, to identify the matrimonial property had been in early January 2005 when the husband
left the matrimonial home.

62. Mr. Maillis stressed that H v. H was clearly distinguishable on the facts observing that in the
present case, the undisputed evidence was that after the Wife’s brief departure from the
matrimonial home in 2011, the parties had in fact reconciled and had cohabited for a further
6 years until the marriage finally broke down with the Wife’s departure from the matrimonial
home on 3 October 2017.

63. We observe that in her written response, counsel for the Husband, Mrs. Fountain did not
directly address Mr. Maillis’ criticisms regarding the judge’s reliance on H v. H. She,
however, supported the judge’s reasoning at paragraph [69] of the Ruling (also extracted at
para [25] above) as well as his reliance on a written decision of Winder J., given in the
Bahamian Supreme Court Family Division in GB v. VB, [2018] 1 BHS J. No. 87.

64. At paragraph [22] of GB v. VB, Winder J., found (following H v. H) that the value of the
matrimonial assets should be determined as at the date when the parties separated and mutual
support ended, and the marriage had broken down. Accordingly, 12 condominiums which the
husband had constructed after the parties’ final separation in September 2005, were excluded
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from the judge’s computation of the value of the property available for distribution between
them.

65. In the current case, Mr. Maillis is clearly correct that the evidence of both the Husband and
the Wife was that notwithstanding their brief separation in 2011, the Wife had returned to the
matrimonial home and the parties were reconciled and had cohabited as man and wife for a
further 6 years until 3 October 2017 when the Wife left home for the final time.

66. Having considered the judge’s reasoning in the light of the authorities and the contending
submissions, we are satisfied that there is considerable merit in grounds 1 and 2. As we see it,
not only was the judge’s decision at variance with the facts regarding when the marriage
ultimately broke down, but the Ruling clearly discloses a misapplication of the legal
principles for identifying the duration of the marriage and identifying what property and
financial resources are available for distribution on an application for ancillary relief
following the breakdown of a marriage.

67. In our judgment, H v. H and GB v. VB are authority for determining the duration of the
marriage and for determining the specific point in time at which “the property and other
financial resources which each of the parties to the marriage has or is likely to have in the
foreseeable future” is to be assessed. [See section 29(1)(a) and (d) of the Bahamas MCA.]

68. The legal principle is that the date when the marriage broke down and mutual support ended
is the point in time at which the property and financial resources of the parties which are or
will be available for equitable distribution is to be assessed. That overarching principle is, in
our view, well established and not seriously in dispute.

69. The judge’s Ruling discloses a further principle of law which the judge clearly overlooked.
We do not think it necessary to embark on a detailed discussion of the numerous common
law authorities which show how courts view the fact of condonation and forgiveness between
the parties to a marriage in proceedings for judicial separation or divorce. It is trite that
notwithstanding that parties may have separated or acted with cruelty to each other during the
marriage, once it is established that they have reconciled, and resumed cohabitation as man
and wife, any offending conduct is forgiven and a petition for a decree of judicial separation
or divorce is unlikely to succeed. In short, once reconciliation is established and the parties
are re-instated to their former marital positions as husband and wife, there is no break down
and the marriage is taken to have continued as before. See for example: Perry v. Perry,
[1952] P. 203; Herridge v. Herridge, [1965] 1 WLR 15; and GP v. DP, [2015] 1 BHS j. No.
145.
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70. This was a case where the Decree Nisi had been granted on the basis that since the
celebration of the marriage both parties had treated each other with cruelty and the ancillary
matters were adjourned to Chambers. Against the background of the parties’ reconciliation
and resumption of cohabitation in the 6-year period between 2011 and 2017, the conduct of
the Wife in leaving the matrimonial home in 2011 was irrelevant to the exercise of the
judge’s discretion under section 29(1) in the ancillary proceedings. We will return to this
later in this judgment when we are considering grounds 7 and 13 and the judge’s unfortunate
references to aspects of the Wife’s conduct upon her departure from the matrimonial home in
2011.

71. As we have indicated, we are satisfied that the judge’s finding that the marriage broke down
in 2011 is plainly wrong. It is at variance not only with the law, but with the facts as to when
the marriage ended. The finding had the erroneous effect of shortening the duration of the
parties’ 25-year marriage by some 6 years. It further led the judge to completely omit from
his consideration specific property and financial resources, namely, the parties’ joint bank
accounts which, but for his erroneous finding as to the breakdown of the marriage, would
otherwise have been brought into account for distribution under the equitable sharing
principle.

72. In this connection, we note that the judge’s further finding at paragraph [101] of his Ruling
(extracted at paragraph [28] above) that in view of the breakdown in 2011, “all transactions
as of 2011 save and except monies which may have been on the account prior to the
breakdown are of no concern to the Petitioner,” is the specific focus of the Wife’s further
complaints on grounds 4 and 5. It is clear from what we have just said about the judge’s
finding that the marriage broke down in 2011 that grounds 4 and 5 must also succeed.

73. Ground 3 obviously overlaps with grounds 1 and 2 which we have just examined. It is a
specific challenge to the learned judge’s finding at paragraph [99] (extracted at para [27]
above) that the removal by the Husband in 2011 of the Wife’s name from the couple’s jointly
owned Government registered stock without her knowledge and consent was “further
confirmation of the breakdown.”

74. Mr. Maillis submits that the unchallenged evidence was that the Government stock had been
purchased on 27 August 2009 in both names at a time when the marriage was fully subsisting,
and at a time when the Wife’s salary was being deposited into one of the parties’ jointly held
bank accounts. Despite this undisputed fact, he submits, the learned judge unreasonably
found that the Husband’s unilateral act of surreptitiously securing the transfer to him of the
parties’ jointly held Government stock, provided “further confirmation” of the cessation of
mutual support and of the breakdown of the marriage which the judge had earlier found
occurred in 2011.
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75. He contends that the judge’s finding was unreasonable because it was clearly inconsistent
with the undisputed fact that following their brief separation in 2011, the parties had
reconciled and cohabited for a further 6 years and with the fact that during this period, their
joint bank accounts had not been closed down but had instead been maintained in both names
notwithstanding that the Wife’s salary was no longer lodged in the RBC Housekeeping
account as before.

76. For her part, Mrs. Fountain sought to justify the correctness of the learned judge’s findings
that there had been a cessation of mutual support in the marriage around Easter 2011 and that
that was when the marriage had broken down. She said that the judge’s conclusion was
supported by the evidence which told the story of the parties’ mutual support in the early
years of the marriage and a cessation of such support following the Wife’s return to the
matrimonial home after the brief separation in 2011.

77. Mrs. Fountain submitted that in determining how the parties’ property was to be divided the
judge was entitled to consider “all the circumstances” including the evidence of the parties’
conduct after 2011 which, in her view, showed that there had been no true reconciliation and
that the parties did not live together after 2011 as they had before. She highlighted the
evidence that upon her return to the matrimonial home the Wife had stopped depositing her
salary into the jointly held RBC account and had opened her own account and kept her salary
separate. Additionally, she said that the judge was entitled to find (as he did) that the
Husband’s conduct in unilaterally removing the Wife’s name from the Government
registered stock in 2011, was “further confirmation” that the breakdown of the marriage and
the cessation of mutual support had in fact occurred in 2011.

78. Mrs. Fountain supported the learned judge’s reliance on GB v. VB, which we discussed in
relation to ground 2. Finally, she relied on the case of Glinton v. Glinton, SCCCivApp &
CAIS No. 101 of 2017 and urged us not to interfere with the exercise of the judge’s
discretion which was, in her view, both reasonable and fair.

79. With the greatest respect, we are unable to accept Mrs. Fountain’s contentions. While the
judge was unquestionably mandated by section 29(1) to consider “all the circumstances of
the case”, his finding that the transfer to the Husband’s name of the couple’s jointly held
Government stock without her knowledge and consent was “further confirmation of the
breakdown” is not only unreasonable, but once again, at variance with the facts regarding
when the marriage broke down.

80. In her Affidavit of Means of 27 September 2018, the Wife claimed that the stock was part of
the matrimonial assets available for distribution and raised the issue of the unexplained
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removal of her name from the Central Bank’s records in relation to the stock. How the
parties’ jointly held stock came to be transferred to his sole control was not addressed in any
of the Husband’s Affidavits and so the Wife’s claim that the Government stock purchased in
2009 was matrimonial property available for distribution was essentially unrefuted.

81. As part of his duty to consider “all the circumstances”, the judge was obliged to consider the
evidence which clearly established that $65,000.00 worth of Government stock had been
purchased in both parties’ names in 2009 and had for some unexplained reason been
transferred to the Husband’s sole control in 2011. The evidence clearly established that
notwithstanding that the Government stock was now held in the Husband’s sole name, it was
acquired during the marriage and was part of the matrimonial property to be distributed
between them.

82. The undisputed evidence was that the stock had been purchased in 2009 with monies from
the parties’ jointly held account into which the Wife’s income had been deposited. How it
came to be transferred to the Husband’s sole control without the Wife’s knowledge and
consent, remained a live issue for resolution by the judge. He was required to determine
whether the stock was matrimonial property which, in the absence of the Husband’s evidence
to the contrary, should be brought into account in the distribution of assets following the
divorce.

83. However, as can clearly be seen from his Ruling, his initial erroneous finding that the
marriage broke down in 2011, pervaded the remainder of his reasoning. This resulted in his
treating the stock as an asset of the Husband to which the sharing principle did not apply. On
that basis, the judge implicitly rejected the Wife’s claim in relation to the stock, failed to
identify it as matrimonial property; and ordered it to be retained by the Husband. As we see it,
the judge’s reasoning in relation to the stock was unreasonable and discloses yet another
error which thoroughly justifies our intervention on appeal. Ground 3 also succeeds as does
ground 20 which covers the same issue.

84. We turn to consider ground 6 which claims that the judge erroneously relied on the English
authority of GW v. RW (Financial Provision: Departure from Equity) [2003] 2 FLR 108
which is no longer good law, having been overruled by the UK Court of Appeal in Jones v.
Jones, [2011] 3 WLR 582.

85. Mr. Maillis drew our attention to the fact that at paragraph [71] of his Ruling, the learned
judge had reproduced paragraphs [10] through [12] of Winder J’s decision in GB v. VB
where Winder J discussed several English authorities (including a decision of Nicholas
Mostyn QC sitting as a deputy High Court Judge in the Family Division in GW v. RW).
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86. Mr., Maillis submitted that the observations of acting deputy High Court Judge Mostyn, QC
in GW v. RW (cited in Winder J’s decision) regarding what might justify a departure from
the yardstick of equality, have since been expressly overruled by the UK Court of Appeal in
Jones v. Jones and should not be regarded as good law.

87. He submitted that insofar as the learned judge had directly or indirectly considered or relied
on the views of acting deputy High Court Judge Mostyn, QC in GW v. RW to support the
decision he ultimately took to depart from the equitable sharing principle in this case, this
was inappropriate and an error of law.

88. In her written submissions Mrs. Fountain did not specifically address Mr. Maillis’ objection
to the judge’s reliance on GW v. RW. In our view, this is not surprising in view of the
express disapproval by the UK Court of Appeal in Jones, of deputy High Court Judge
Moystyn’s views in GW v. RW. Writing for the Court, Wilson LJ declared:

“26. In my view the adoption and development of the doubts
expressed by Lord Mance inMcFarlane v. McFarlane [2006] 2 AC 618,
para 172, quoted above, should lead this court today formally to
overrule the decision of Mr. Mostyn in GW v. RW (Financial Provision:
Departure from Equality) [2003] 2 FLR 108 that a spouse’s established
earning capacity at the date of the marriage falls to be capitalized, or
otherwise brought into account for the purpose of the equitable
principal.”

89. While the judge did not expressly state that he had applied the principle, his indirect
reference to the case referenced in Winder J’s decision in GB v. VB coupled with his
subsequent departure from the equitable sharing principle constitutes an error which cannot
be permitted to stand. Ground 6 succeeds.

Issue 2 - If so, were the findings at variance with the evidence and adversely impact the
exercise of the judge’s discretion in the division of the parties’ assets under section 29(1) of
the MCA? (Grounds 1 - 23)

90. It follows from the above discussion that we are satisfied that the judge’s findings in relation
to the duration of the marriage and the timing of the breakdown were not only at variance
with the law and the evidence but resulted in his leaving out of account property and
financial resources, which, would otherwise have been brought into account for distribution
under the equitable sharing principle.

91. Grounds 7, 13 and 20 identify another error in the judge’s reasoning which we should
address before finally disposing of the appeal. The error relates to the judge’s reference to
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allegations contained in the Husband’s cross-petition concerning the Wife’s conduct at the
time she left the matrimonial home in 2011 which were not adduced in evidence in the
ancillary proceedings and were irrelevant to the exercise of the judge’s discretion under
section 29(1).

92. In his written submissions in support of ground 13, Mr. Maillis drew attention to paragraphs
[60] through [63] of the Ruling where the learned judge referred to White and McFarlane
and observed that the equitable sharing principle could be departed from if there are
compelling reasons for so doing.

93. Mr. Maillis observed that at paragraph [68] of his Ruling the learned judge extracted the
tailpiece to section 29(1) and had highlighted that he was required to have regard to the
parties’ conduct. He submitted that nowhere in the Ruling had the judge provided with any
clarity or precision the specific conduct which he had taken into account in the exercise of his
discretion to depart from the sharing principle and suggested that this made his decision
unfair and unsafe. For her part, Mrs. Fountain supported the exercise of the judge’s discretion
and submitted that the ground was without merit.

94. The thrust of ground 7, was directed to paragraph [70] of the Ruling and the judge’s reliance
on facts relating to the Wife’s departure from the matrimonial home in 2011 contained in the
Husband’s Cross Petition which had not been adduced in evidence in the ancillary
proceedings and which were irrelevant. Mr. Maillis submitted that what the Wife said to the
husband when she left the home in 2011 became irrelevant to the ancillary proceedings since
the parties had subsequently reconciled. He further submitted that by considering and
referencing these matters in his ruling, the learned judge demonstrated that he allowed these
matters to enter his mind to the prejudice of the Wife. For her part, Mrs. Fountain said the
ground had no merit.

95. Undoubtedly, a judge in ancillary proceedings is required by section 29(1), to have regard to
all the circumstances of the case, including the statutory factors, and “so to exercise those
powers as to place the parties, so far as practicable and, having regard to their conduct, just
to do so, in the financial position in which they would have been if the marriage had not
broken down and each had properly discharged his or her financial obligations and
responsibilities towards the other.” However, this was a case where the parties had
reconciled after their brief separation in 2011. The law is that the Wife’s conduct upon
leaving the matrimonial home in 2011 must be treated as having been forgiven or condoned
following their reconciliation and subsequent cohabitation.

96. As we see it, both parties having treated each other with cruelty during the marriage, it was
unfair for the judge throughout his Ruling to repeatedly have regard to the Wife’s having left
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the matrimonial home in 2011, while not also adverting to the Husband’s acts of cruelty on
which the Decree Nisi had issued. In short, the conduct of both parties was completely
irrelevant to the exercise of his discretion under section 29(1) of the Bahamas MCA. The
judge was clearly wrong to repeatedly dredge-up (as he did) the Wife’s conduct in leaving
the matrimonial home, and to essentially treat Easter 2011 as the point in time when the
marriage broke down.

97. More importantly, the judge’s use of facts relating to the Wife’s departure from the
matrimonial home in 2011 before the parties’ reconciliation which were not adduced in
evidence during the ancillary proceedings was plainly wrong and could not provide a
compelling reason for his departure from the equitable sharing principle. Grounds 7, 13 and
20 succeed.

98. Based on the foregoing discussion, there is no need to consider any of the other grounds as
we are satisfied that the exercise of the learned judge’s discretion is so plainly wrong that it
must be set aside in its entirety.

Disposition and Order

99. For all the foregoing reasons, we are satisfied that the Wife’s appeal must be allowed. While
the judge correctly adverted to section 29(1) of the Bahamas MCA and to his statutory
mandate to have regard to all the circumstances, including the numerous factors set out
therein, his Ruling was replete with numerous errors of fact and of law. Based on his
erroneous reliance on H v. H and GB v. VB, and notwithstanding the undisputed evidence of
the parties’ 6-year resumption of cohabitation after a period of separation in 2011, the
learned judge repeatedly alluded to his earlier finding that the marriage had in fact broken
down in Easter of 2011. This led him to erroneously leave out of account items of
matrimonial property which ought otherwise to have been subject to the equitable sharing
principle.

100. Furthermore, indirectly relying on the overruled authority of GW v. RW, and
erroneously adverting to irrelevant material located in the Husband’s Cross-Petition
regarding the circumstances of the Wife’s departure from the matrimonial home, he
unreasonably departed from the equitable sharing principle for reasons which were not
cogently stated and which, in our view, were far from compelling.

101. In the result, we are satisfied that the judge’s final conclusions are plainly wrong, and the
Wife’s appeal is allowed. We set aside the learned judge’s Ruling and the orders in their
entirety and remit the ancillary proceedings for rehearing in the Supreme Court at the earliest
opportunity.
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102. The usual order is that costs follow the event. In the circumstances, the Husband will pay
the Wife’s costs of the appeal to be taxed, if not agreed.

__________________________________________

The Honourable Madam Justice Crane-Scott, JA
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